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PREFACE. 


JLN  submitting  this  Volume  of  Reports  to  the  Profession, 
I  have  little  to  add,  respecting  the  motives  and  general  de- 
sign of  the  Work,  to  what  has  been  already  stated  in  the 
Advertisement  prefixed  to  the  first  Number.  The  Volume 
contains  Notes  of  all  the  most  material  Cases  before  the 
Lord  ChanceUor  and  the  Master  of  the  Rolls,  which  I  had 
the  opportunity  of  hearing  argued  and  decided,  from  the 
period  of  my  undertaking  to  continue  the  Series  commenced 
by  Mr.  Cooper,  to  the  end  of  the  Sittings  before  the  last 
long  Vacation. 

The  province  of  reporting  the  decisions  of  the  Vice- 
Chancellor,  exclusively,  was  already  occupied  by  Mr.  Mad* 
dock;  and,  had  I  found  it  otherwise,  the  impossibility  of 
regularly  attending  to  the  proceedings  of  two  Courts, 
which  are  usually  open  at  the  same  time,  would  have  pre- 
vented me  from  making  the  attempt. 

I  have  also  considered  the  publication  of  Cases  in  Bank- 
ruptcy,  by  Mr.  Rose,  which  it  is  understood  that  another 
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Gentleman  proposes  to  continue  from  the  period  to  which 
Mr.  Rose  brought  down  his  Second  Volume,  as  rendering  it 
generally  superfluous  to  report  those  Cases  in  the  present 
Work. 

This  will  sufficiently  account  for  what  would  other- 
wise appear  a  striking  deficiency.  But,  besides  this,  in  the 
course  of  occasional  absences  rendered  necessary  by  my  other 
professional  engagements,  several  points  of  practice,  and 
perhaps  some  important  decisions,  have  escaped  my  notice ; 
and,  while  I  express  my  gratitude  to  those  Friends  who 
have  from  time  to  time  favoured  me  with  their  communica- 
tions, I  am  aware  that  even  their  assistance  has  not  enabled 
mc  to  supply  all  that  is  wanting  to  render  the  Volume  a 
complete  Register  of  determinations  made  during  the  period 
which  it   embraces. 

Hitherto,  however,  the  continuation  (though  at  a  more 
distant  interval  from  the  dates  of  the  decisions)  of  those 
labours  for  which  we  have  been  so  long  indebted  to  Mr. 
Vesey,  will  have  been  looked  to  as  supplying  the  most 
important  of  my  omissions,  as  well  as  the  numerous  other 
imperfections  to  >Yhich  such  an  undertaking,  especially  at 
its  commencement,  is  incident,  and  for  which  I  am  sensible 
that  I  have  abundant  reason  to  request  the  indulgence 
of  the  profession.  But  Mr.  Vesey  has  lately  announced 
his  intention  of  discontinuing  his  Reports  altogether  from 
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the  present  time  (a);  and,  while  I  notice  this  circum- 
stance as  impos^ing  an  additional  weight  of  responsibility 
on  myself,  I  would  employ  it  as  a  ground  for  hoping  that 
my  Professional  Friends  will  favour  me  with  all  the  as- 
sistance which  their  inclinations  may  dispose,  or  their  op- 
portunities enable  them  to  contribute,  towards  rendering 
the  continuance  of  this  Publication  more  perfect,  and  of 
greater  usefulness,  than  I  can  expect  it  to  become  by  vir- 
tue of  my  own  unassisted  endeavours. 

(a)  In  mentioning  Mr.  Vcsej,  I  owe  it  to  myself  to  state  that  the  present 
Work  was  commenced  with  that  Gentleman^s  entire  concurrence  and  ap- 
probation^  gi?en  (as  I  beliere  he  wiU  aUow  me  to  say,)  in  contemphition  of 
bis  withdrawing  himself  from  the  task  which  he  had  so  long  and  so  faith- 
fuUy  discharged. 
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DYER  V.  DYER.  Orf.31.  Nn.  U 

MOTION,  as  of  course,  by  Agaty  tbat  Plaintiff     Mollon  of 
may  be  at  liberty  to  except  to  Defendant's  '^'^  *"  '*• 
answer.  exception. 

nunc  pro  iuncy 

withiQ  two 
The  answer  was  filed  in  Michaelmas  Term,  1814 ;  terms  and  t&o 

referred  for  impertinence ;  and,  being  reported  accord-  following  Ta- 

ingly,    by  order  made  in  the  vacation  after  Trinity  cation,  from  tha^ 

Term  the  impertinence  was  expunged  and  the  costs  ^**®  ^^  *^® 
^  ^^  j^  Master's  Report 

of  imperti- 
The  Practice  of  the  Court  (a)  allowing  two  Terms 

(a)  Vide  TTiomoi  t.  Uew*     can  be  no  reference  for  in^ 
^fffy    C   Ves.  833.    There     sufficiency,  pending  a  refers 

B 


Dter 

V. 
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1816.  and  the  following  vacation  for  filing  exceptions  nunc 
pro  tuncy  this  application  was  made,  upon  the 
•ground  that,  until  the  answer  was  reformed,  it  could 

Dyer.  not  be  judged  whether  sufiicient  or  not ;  and  therefore 
that,  according  to  the  reason  of  the  rule,  the  time-al- 
lowed ought  to  run  from  the  latter  period. 

The  Lord  Ch  AS celIjOR  considered  that  it  was  ne- 
cessary to  make  a  precedent  in  this  Case,  which  he 
should  do  upon  the  ground  that,  till  the  imperti- 
nence is  expunged,  it  cannot  be  known  what  consti- 
tutes the  answer.  That  the  question  raised  by  this 
application  is,  whetlier  the  date  of  the  Master's  Re- 
port ought  not  to  be  taken  as  the  date  of  the  an- 
swer; and  for  the  reason  already  given  his  Lordship 
was  of  opinion  that  it  should  be  so  taken.  That  the 
motion  should  bo  of  course,  to  save  expence ;  and 
that  the  order  to  be  framed  should  state  the  allega- 
tion made  by  the  Counsel  moving,  so  that  it  might  be 
subsequently  discharged  if  the  allegation  should 
prove  untrue. 

Ordered  accordingly. 

ence  for  impertinence.    PeU  upon  the  reference  for    In- 

lewv, ,  6Ves.  456.  And  sufficiency."       Goodinge  v. 

again,    "There   must  be  a  Woodhams^   14  Ves.  534 — 

judgment    upon    the  refer-  536.  See  also,  Iracy  v. //orw- 

«nce  for  impertinence  before  ^y^  <i  Ves.  k  B.  291 — *^93. 
there   cao    be  a   judgment 
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1815. 


MILLS  V.  COBBY.  Nov.  3. 

MOTION,  on  the  part  of  the  Plaintiff,  that  the     Deliveiy  of 
Defendant  might   stand  committed  for  breach  declaration  is  a 
of  injunction    to  stay  proceedings  at  law.     The  in- "''^*^'*  *^^^**« 
junction  issued  on  the  gist  of  February ^  and  deck-  f®"*°]^"  "*- 

ration  in  ejectment  was  served  on   the  19th  of  Mai/  ,.        / 

^  .      rt.  proceedings  at 

following ;    to  which    the    Plaintiff    appeared    and  i^^/^^)^     £f, 

pleaded,  and  entered  into  the  usual  rule  to  confess  feet  of  Plain- 
lease,  entry,    and    ouster.      Notice  of   trial  at  the  tiff's  acquies- 
next  Assizes  was  given  on  the  5th  of  Julj/j  and  no  ceace. 
objection  made  until  the  19th,  three  days  before  the  ^ 

commission,  when  the  solicitor  for  the  Defendant, 
being  apprised  by  the  Plaintiff's  solicitor  that  the 
Defendant  was  in  contempt,  immediately  counter- 
manded his  notice. 

LiCach  and  Nexcland^  in  support  of  the  motion. 

Agar,  for  the  Defendant,  contended,  from  the 
terms  of  the  common  injunction  (6),  that  the  deli« 
very  of  declaration  docs  not  amount  to  a  breacli ; 
and  that  if  it  did,  still  the  acquiescence  on  the  part 
of  the  Plaintiff  amounted  to  a  waiver  of  the  con- 
tempt. 

The  Cases  of  Sidnej/  v.  Helhrington  (c),  and 
Garlick  v.  Peirson  (rf),  were  referred  to. 

(a)    See  BuUen  y.  Orey,     mcnt  disposed  of  iu  16  Vcs. 
16    Ves.    141.    Leonard  v.      1 13. 
Atzsellj  17  Ves.  385.  (c)  3  P.  W.  143.  octe  b. 

(6)  See  the  tame  Afga-         (J)  10  Ves.  430. 

BS 


1815. 


Mills 

V. 

Cobby. 
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The  Lord  Chancellor. 

With  regard  to  the  effect  of  the  common  injunc- 
tion, it  is  clearly  settled,  and  not  now  to  be  questioned 
on  the  ground  of  any  ap])arent  inconsistency  in  the 
form,  that,  in  the  case  where  proceedings  at  law  are 
not  yet  commenced,  it  goes  to  prevent  the  delivery  of 
the  declaration. 


This,  however,  is  not  the  case  of  a  wilful  viola** 
tion  of  the  orders  of  the  Court ;  and  although,  in 
such  a  case,  no  act  of  the  parties  could  amount  to 
a  waiver  of  the  contempt  incurred ;  yet,  in  the 
present,  it  must  be  considered,  that  the  Plaintiff 
has  by  his  acquiescence  dispensed  with  the  ordinary 
process. 

No  Costs  on  either  side ;  and  the  Plaintiff  took 
nothing  bjr  his  Motion. 


Kin.  3. 


^RICKWOOD  V.  MILLER. 


Order,  that    *I3ILL,  by  assignees  of  a  Bankrupt,  charged  an  Act 

Defiradant  X3    of  Bankruptcy  and  Commission  issued  on  29tk 

might  be   at  11-  January^  1805,  before  the  statute  49  Geo.  3.  c.  121. 
hcrty  to  rejoin 

( e  novo,  gi\iag  answer,  filed  after  the  statute,  not  admitting 

notice  of  his  '  ,  • 

intention  to  dispute  the  Bankruptcy ;  allowed  to  be  retained  only  on 
liis  consenting  to  admit  as  evideuce,  the  depositions  of  a  deceased 
v«  itness^  as  being  necessary  to  pro? e  the  Act  of  Bankruptcy. 


CASES  IN  CHANCERY^ 

the  Act  of  Bankruptcy,  referred  the  Plaintiff  to  such 
proof  as  he  might  be  able  to  make. 

On  the  1  Itb  of  Julj/^  an  Order  {a)  was  obtained 
by  the  Defendant,  upon  undertaking  to  pay  all  such 
costs  as  the  Court  should  upon  future  application  di- 
rect, that  he  might  be  at  liberty  to  withdraw  his  re- 
joinder, and  to  rejoin  de  novo  forthwith,  and  to  give 
notice  of  his  intention  to  dispute  the  Act  of  Bank- 
ruptcy and  the  petitioning  Creditor's  Debt,  according 
to  the  statute. 


£ 


1815. 


Brickwooo 
Miller. 


The  Plaintiff  now  moved  to  discharge  that  order, 
upon  affidavit  that  the  person  who  proved  the  Act 
of  Bankruptcy  had,  since  the  order  was  made^  been 
discovered  to  have  died  several  years  ago,  at  Gibral^ 
tar  ;  and  that,  as  the  Deponent  was  informed  and  her 
lieved,  there  was  now  no  person  living  who  could 
prove  the  Act  of  Bankruptcy  on  the  proceedings,  or 
any  Act  of  Banki^uptcy  committed  by  the  Bankrupt. 
• 

Sir  Samuel  Romill^  in  support  of  the  ipotion. 

lATDaty  for  the  Defendant,  referred  to  the  Casea 
of  Berks  v.  Wigan  (6),  Radmore  v.  Gould^(c)y  and 
JVillock  V.  Smith  (d). 

On  the  first  day  of  Term,  the  Lord  Chancellor^ 
after  consulting  with  the  ZA}rd  Chief  Baron  and 
others  of  the  Judges,  expressed  their  unanimous 
opinion,  in  conformity  with  his  own,  that  the  liberty 
given  by  the  order,  being  a  mere  act  of  mdulgencei 


\ 


ifa9.  9b 


(a)  2  Rose,  216.  Cooper,        (&)  1  Wightw.  SO.  1  Rom 
27a  122. 

jib)  1  Yet  ft  B.  nu  (d)  ^Qunrb.  184. 


V 


1815. 


Brickwood 

r. 
Miller. 


CASES  IN  CHANCERY. 

ought  not  to  be  extended  to  a  case  where  the  negli- 
gence of  the  party  obtaining  it  has  put  it  out  of  the 
power  of  the  other  party  to  establish  the  fact  which  it 
is  intended  to  dispute. 

The  order  was  therefore  directed  to  stand  only 
upon  the  terms  of  the  Defendant  consenting  that  the 
depositions  of  the  person  deceased,  which  were  made 
in  the  bankruptcy,  should  be  admitted  as  evidence  of 
the  act  of  bankruptcy  .(a) 


(a)  That  the  statute 
49  Goo.  3.  does  not  render 
the  proceedings  on  a  commis- 
sioQ  conclusive  eyidence  of 
the  act  of  bankruptcy,  see 
Ellis  T.  Shirley,  3  Campb. 
424.  So  the  case  of  Jones  ▼. 
Llevcellyn,  in  the  Exchequer, 
Jan.  14th,  1815,  of  which  I 
haye  been  favoured  with  the 
following  note : 

^^  Bill  by  assignees  of  a 
bankrupt  to  impeach  a  re- 
lease by  the  bankrupt  of  the 
equity  of  redemption  of 
mortgaged  property,  and  to 
be  let  in  to  redeem  the  mort- 
^  g&ge*  The  defendant  denied 
that  any  act  of  bankruptcy 
had  been  committed,  and 
pat  the  Plaintiffs  to  the  proof 
thereof;  but  did  not  give  the 
Plaintiffs  the  notice  required 
by  the  statute." 

Martin^  for  the  Plaintiffs^ 
poduced  the  commissioD  and 


proceedings  as  conclusive 
evidence  of  the  act  of  bank- 
ruptcy, and  contended  that 
the  court  could  not  look  into 
the  proceedings  to  see  whether 
any  act  of  bankruptcy  had  in 
fact  been  committed,  but  that 
tliev  wore  bound  by  the  find- 
ing of  the  commissioners. 

Dauncer/  and  Simpkitisony 
contra,  contended  that  the 
act  never  could  mean  to 
make  this  conclusive  evi- 
dence ;  that  it  only  made  it 
CTidence  in  certain  cases  to 
avoid  expence;  but  that,  so 
far  from  the  evidence  being 
conclusive,  the  act  said  mere- 
ly that  it  ^^  shall  be  evidence 
to  be  received  by  the  Court ;" 
but  that  it  was  subject  to  be 
controverted  like  any  other 
evidence ;  and  cited  Ellis  t. 
Shirley* 

And  of  this  opinion  was 
theiJoufi. 
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1815. 


Ex  Parle  H(KMPER  and  Others,  in  the  Matter  of  Nov.  8. 

HEWETT  and  HOPKINS,  Bankers, 


ASSIGNMENT,  by  the  Bankrupts,  of  Leasehold      Mortgage, 
Premises,  by  way  of  Mortgage,  for  securing  the  held  no  tecuri- 

turn  of  €400  and  interest.  */  ^^^  »"^8«- 

queut  adrances 

The  Bankrupts  subsequently  becoming  indebted  to  '    . 

the  Mortgagee  in  further  suras  received  by  them  for  his      ^^j  cneace- 
use,  an  account  was  stated  and  settled  between  the  meat. 
Parties,  on  which  a  balance  of  f  400  was  ascertained, 
and  the  following  memorandum  delivered. 

"  Hewett  and  Hopkins,  debtors  to  Mr.  J.  Ford 
i?400,  on  balance  of  account  due  the  ISth  day  of 
June,  1813.'' 

The  bankrupts  farther  entered  into  a  parol  engage- 
ment that  the  last  mentioned  df  400  should  be  tacked 
to  the  original  mortgage ;  and  that,  as  soon  as  a  new 
lease  of  the  premises  could  be  obtained,  a  mortgage 
<iecurity  for  the  same  should  be  executed  by  the  bank- 
rupts ;  but  which,  owing  to  the  renewal  not  having 
been  obtained,  was  never  done. 

Interest  was  paid  on  both  sums  to  the  13th  of  June^ 
1814 ;  and  on  the  8th  of  December  following  the  com- 
mission issued. 

The  proceedings  were  then  bankruptcy  had  been  com- 
lookedinto;  and,  it  appear-  mitted,  tho  bill  was  dismiss* 
ing  clearly  that  no  act  of     ed  with  costs." 
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1815;  The  petition  prayed  a  sale  of  the  mortgaged  pre- 

^^^^^'^       miseS)  and  that,  after  applying  £800  in  liquidation  of 

Hooper        ^^^  ^^'^^^  ^^^  residue  might  be  proved ;  with  the  usual 
in-the  Matter  of  directions. 
Hewett* 

The  single  point  before  the  Court  was,  whether  or 
not  the  petitioners  were  entitled  to  tacl^  the  second 
j^400  debt  to  their  mortgage  security. 

The  petition  came  on  to  be  heard  before  the  long 
vacation,  when  the  Chancellor  having  expressed  him- 
self adverse  to  the  prayer,  it  was  requested  that  it 
might  stand  over,  and  was  this  day  re-argued. 

Fonblanqucj  in  support  of  the  petition,  compared  this 
to  the  cases  of  part  performance  of  agreement  to  pur- 
chase ;  and,  contending  that  the  advance  of  the  £iOO, 
in  this  instance,  was  such  an  act  of  part  performance 
by  the  testator,  referred  to  Ctinan  v.  Cooke  (a)  be- 
fore Lord  Redesdale^  and  the  case  cited  in  note  p.  40 
to  the  report  of  that  case,  for  the  rule  that,  where  the 
whole  sum  contracted  for  is  paid,  that  is  such  a  part 
performance  by  the  vendee  as  to  take  the  case  out  of 
the  statute ;  but  not,  where  only  a  part.  That,  in  the 
case  of  an  equitable  mortgage,  the  deposit  operates  as 
a  lien  by  reason  of  the  implied  agreement. 

MontagUy  on  the  same  side,  referred  to  the  case  Ex 
parte  Langston  (b)  as  deciding  the  present,  on  the 
ground  that  an  equitable  mortgage  by  deposit  of  title- 
deeds  must  be  held  to  cover  subsequent  advances,  on 
evidence  that  they  were  made  upon  that  security.  If 
the  deed  had  been  delivered  up,  and  returned  at  the 
time  of  making  the  subsequent  advance,  this  would 
have  been  clearly  an  equitable  mortgage. 

(a)  1  Scho.  &  Lcf.  M.        (6)  17  Ves.  227.   1  Ros^,  26. 
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Ilart^  for  the  assignees.  1815. 


The  Lord  Chancellor.  liom^ 

to  the  Matter  of 

There  is  an  evident  distinction  between  the  cases  of  Hewktt. 
loan  and  purchase ;  and,  without  expressing  any  opi- 
nion on  the  question,  whether,  in  the  former  case,  pay- 
ment of  the  whole,  or  of  part,  of  the  purchase  money, 
is,  or  is  not,  a  part  performance  to  take  it  out  of  the 
Statute,  it  is  enough  to  say  that  the  advance  of  money 
upon  a  contract  for  loan  affords,  of  necessity,  no  evi- 
dence of  any  intention  but  that  of  creating  the  rela- 
tion of  debtor  and  creditor. 

The  doctrine  of  equitable  mortgage  by  deposit  of 
title-deeds  has  been  too  long  established  (a)  to  be  now 
disputed ;  but  it  may  be  said  that  it  ought  never  to 
have  been  e8tablished.(6)  I  am  still  more  dissatisfied 
with  the  principle,  upon  which  I  have  acted,(c)  of  ex- 
tending the  original  doctrine  so  as  to  make  the  depo- 
sit a  security  for  subsequent  advances.  At  all  events, 
that  doctrine  is  not  to  be  further  enlarged.  In  the 
present  case,  the  legal  estate  has  been  assigned  by 
way  of  mortgage.  The  mortgagee  is  not  entitled  ta 
say,  I  hold  this  conveyance  as  a  deposit ;  because  the 
contract  under  which  he  holds  it  is  a  contract  for  con- 
veyance only,  and  not  for  deposit.  The  subsequent 
memorandum  in  writing  creates  nothing  more  than  a 
debt  by  simple  contract,  and  cannot  be  added  to  by 
parol. 

The  cases  on  this  subject  have  gone  too  far  al- 

(ff)  Vide  Russel  v.  RuS"  17  Ves.  371.,  and  Ex  parU 

selj   1  Bro.  969.  and  cases  Whilbread^  1  Rose,  299. 

there  collected.  (c)  In  Ex  parte  Lan^stopy 

(b)  S0p  in  Ex  parte  Cootnbcy  and  other  cases. 
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1815.  ready;  and  I  would  be  understood  as  sayino;  that  I 
^^^^^^'^^  will  not  add  to  their  authority,  wherever  the  circum- 
„  P     ^       stances  are  such  as  to  warrant  me  in  raakins:  a  dis- 

HOOPER  ^ 

in  the  Matter  of  tinction. 
Hewett- 

The  petition  dismissed  with  liberty  to  file  a  bill. 


Kov.  8,  9.  Ex  parte  WHITEHEAD,    in   the  Matter  of 

ALSTON. 

The  price  stipu-  M  BY  indenture  dated  the  19th  of  November^  1808, 
lated  for  the  re-  XJ  the  bankrupt,  in  consideration  of /?2506,  g;ranted 
demption  of  ^n  to  the  petitioner  an  annuity  of  jP338,  during  the  lives 
annnity  affords  ^f  three  persons  therein  named,  and  the  life  of  the  sur- 
vivor, subject  to  redemption  on  payment  of  £2685, 
proved  under  a  ^*"S  *^^  original  price,  with  a  half  year  in  advance, 
commission  of  The  annuity  was  secured  by  surrender  of  copyhold, 
bankruptcy.  and  assignment  of  leasehold  premises. 
Queryj  as  to 

any  general  Qn  the  2nd  of  August^   1814,  a  commission  issued, 

"*  ®  ^^^^  '"^    and  the  petitioner  thereupon  caused  the  annuity  to  be 

1     '  t    h«      valued  by  the  actuary  of  the   Equitable    Insurance 

estimated.  Office,  who  computed  the  same  to  be  worth  in  money 

at  the  time  of  the  bankruptcy,  according  to  the  rates  at 
which  a  like  annuity  might  have  been  purchased  from 
the  commissioners  for  redemption  of  the  national  debt 
under  the  several  Acts  of  the  48th,  49th,  and  52nd, 
of  the  King,  (regard  being  had  to  the  lives  in  being, 
their  state  of  heal  tli,  and  the  then  price  of  £3  percent, 
•onsols,)  the  sum  of  ^^6104,  which  sum  the  petitioner 
claimed  to  be  entitled  to  prove  accordingly ;  the  com- 
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nitssioners  haying  refused  to  adroit  bis  proofs  for  a  1815. 

greater  sum  than  the  £2685,  the  stipulated  price  of      ^^^^^^^ 

redemption.  J^""  P'''^'' 

^  Whitehead 

in  the  Matter  of 
By  statute  49   Geo.  S.  c.  121.  s.  17.  it  is  enacted        Alstow. 
"  that  it  shall  be  competent  to  any  annuity  creditor  of 
any  person  against  whom  a  commission  of  bankruptcy 
shall  issue,    to  prove  und«r   such  commission,  as  a 
creditor,  for  the  value  of  such  annuity ;  which  value 
the  commissioners  shall  have  power,  and  are  hereby 
required,  to  ascertain." 

Sir  Samuel  Romillj/  and  Hart^  for  the  petition,  re- 
lied  on  the  decision  of  the  Lord  Chancellor  in  Ex  parte 
ThisUewood.(a) 

m 

Leachy  Bell,  and  Montagu,  for  the  assignees. 

The  actual  value  of  an  annuity,  calculated  by  the 
tables,  can  never  be  ib%  true  principle  of  valuation  in 
these  cases.    Does  any  man  lay  out  money  in  the  pur- 
chase of  property  of  so  objectionable  a  description  in 
the  expectation  of  mere  ordinary  profit  ?    If  not,  what 
right  has  he  to  demand  a  price  which  he  would  never 
have  given  ?     In  purchasing  an  annuity,  no  man  looks 
at  the  average  value  of  human  lives,  but  at  the  indivi- 
dual life  or  lives  for  which  he  purchases.     The  va- 
lue of  an  annuity  likewise  depends  roost  materially  on 
the  regularity  and  certainty  of  the  stipulated  pay- 
ments.    It  is  impossible  that  the  Court  can,  in  every 
case,  so  shape  an  enquiry  as  to  meet  all  these  contin- 
gencies.    It  must,  therefore,  of  necessity,  adopt  some 
general  rule ;  and  what  more  rational  than  that  the 
price  contracted  for  on  both  sides  is  the  best  evidence 

(o)  I  Rose,  390. 
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1815.  of  the  actaal  value  at  the  time  of'  the  purchase,  bein^ 
that  which  was  agreed  upon  by  those  best  acquainted 
Whitehead  ^'^^^  ^^^  circumstances,  and  who  must  in  all  cases  be 
in  the  Matter  of  presumed  to  have  acted  fairly  in  the  transaction  ;  from 
Alston.  which,  however,  is  to  be  deducted  the  estimated  value 
'  of  the  time  of  enjoyment,  the  annuity  being  evidently 
worth  80  much  less  than  it  was  originally,  in  conse* 
quence  of  the  diminished  value  of  the  life  on  which 
it  was  granted  (a).  In  this  case  the  commissioners 
were  mistaken  in  adopting  the  redemption  price  as  the 
criterion  of  their  judgment ;  that  being  merely  conven* 
tional,  and  determining  the  maximum  indeed,  beyond 
which  the  proof  should  not  be  admitted,  but  by  no 
means  the  actual  value.  In  the  purchase  of  govern* 
ment  annuities,  which  are  liable  to  no  contingencies, 
and  payable  up  to  a  certain  given  period,  the  actuary 
proceeds  upon  fixed  principles  of  calculation,  which 
are  by  no  means  applicable  to  this  sort  of  transaction ; 
and  accordingly  it  happens,  every  day,  that  the  market 
price  of  an  annuity  is,  out  of  all  proportion,  below  the 
\*alue  at  which  the  actuary's  calculation  would  fix  it. 
The  ease  of  Ex  parte  Thisilewood  (b)  does  not  decide 
the  present,  the  Chancellor's  judgment  in  that  case 
being  expressly  grounded  on  the  particular  circum- 
stances, one  of  which,  and  that  a  most  material  cir- 
cumstance, was  the  infirm  state  of  health  of  the  grant- 
or at  the  time  of  the  contract,  and  his  subsequent  con- 
Talescence. 

Sir  Samuel  Romillt/  in  reply. 

This  is  an  extremely  important  case ;  the  more  so  if 
it  is  not  to  be  considered  as  governed  by  that  of  Ex 
parte  Thistlemoody  in  which,  however,   there  is  no 

(a)  Ex  parte  Le  Conftep  (b)  1  Rose,  29a 

1  Atk.  251. 
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doubt  of  the  Ijord  Chancellor'^  words,  nor  of  the  1815. 

sense,  as  generally  applicable,  that  the  value  of  the  ^"^V*^^ 
annuity  must  be  taken  at  the  time  of  the  proof  made  Whit^«ead 
before  the  commissioners.  The  redemption  price  is  in  the  Matter  of 
certainly  no  criterion  of  the  value ;  and  the  decision  of  Alstok. 
the  commissioners,  therefore,  cannot  be  right.  Yet  it 
is  no  less  certain  that  some  general  rule  must  be  laid 
down  as  the  criterion ;  and  this  I  understand  to  have 
been  already  done  in  the  case  so  often  referred  to.  If 
the  value  at  the  time  of  the  proof  made  is  that  which 
ought  to  be  proved,  then  the  original  price  given  for 
the  annuity  affords  no  evidence  whatever  of  that  va- 
lue. The  value  of  money  may  have  materially  altered, 
the  price  of  stocks  risen  or  fallen,  since  the  time  of  the 
contract  entered  into.  These,  and  a  thousand  other 
circomstances,  besides  the  mere  time  of  enjoyment 
must  be  taken  into  the  calculation,  and  this  supposed 
rule  of  evidence  be  rendered,  to  the  last  degree,  fluc- 
tuating and  uncertain.  The  present  case  does  not 
come  under  the  Act  of  Parliament,  on  account  of  the 
forfeiture  before  bankruptcy :  the  proof  may  therefore 
have  been  made  independently  of  the  Act ;  and  it  is 
not  necessary  to  resort  to  it  for  the  criterion.  With 
respect  to  the  argument,  that  the  purchaser  of  an  an* 
nuity  takes  it  at  less  than  its  actual  value  on  calcula- 
tion, that  is  true ;  for  he  takes  it  with  reference  to  th« 
risks  attendant  on  such  a  transaction,  the  value  of  the 
securities,  the  chance  of  insolvency,  and  the  uncer- 
tainty of  payments ;  but  he  is  not  therefore  to  be  de- 
prived of  the  benefit  of  contingencies ;  nor,  because 
^e  contract  might  have  turned  out  to  his  disadvan- 
tage, be  prevented  from  using  the  fair  advantages  of 
bis*  actual  situation.  If  fraud  be  imputed,  that  is  a 
ground  for  applying  to  the  Courts,  that  the  proof  may 
be  confined  to  the  amount  of  the  original  purchase- 
jDoney.     But  this  is  a  species  of  transaction  recognised 
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1815.  by  the  Courts  and  by  the  Legislature,  to  which,  at 

this  time  of  day,  no  blame  or  stigma  is  attached,  in 

Whitwiead     '"^'^y  instances,  on  the  contrary,  having  a  beneficial 

in  the  Matter  of  tendency,  and  being  by  no  means  the  object  of  judicial 

Alston.       jealousy  or  disapprobation. 

The  Lord  Cii a  ncellor. 

This  is  a  case  in  which  it  is  very  material  to  settle 
the  practice  of  the  Court ;  but  there  is  danger,  lest, 
instead  of  settling,  it  may  disturb  it  The  case  of  Ex 
parte  Thistlewood  was  decided  on  circumstances  which 
do  not  here  apply.  The  circumstances  are  detailed  in 
the  Master's  report  on  that  case ;  and  they  are  of  so 
peculiar  a  nature  as  to  render  the  case  of  no  authority 
in  deciding  the  general  principle  either  way.  How  to 
fix  that  principle  is  a  matter  of  great  doubt  and  diffi- 
culty. I  have  caused  enquiries  to  be  made  in  all  the 
Masters' offices,  and  of  several  Commissioners;  and 
the  result  has  been  that  the  greatest  UBcertainty  pre- 
vails in  respect  to  the  practice ;  the  answers  to  some 
of  these  enquiries  being,  that  the  amount  of  the  original 
contract  with  deduction  for  the  time  of  enjoyment,  to 
others  that  the  value  at  the  time  of  the  death  or  of 
the  bankruptcy,  is  the  principle  of  valuation.  If  the 
principle  be,  what  tlie  annuity  is  worth  in  the  estima- 
tion of  the  contracting  parties,  the  price  contracted 
for  afibrds  no  certain  rule;  for  their  relative  estimation 
of  the  value  may  have  varied  since.  Notwithstanding 
this,  it  seems  that  the  contract  should  be  admitted,  as 
ftirnishing  a  strong,  though  not  the  sole,  ground  of 
evidence  in  judging  of  the  value.  The  statute  has 
nothing  to  do  with  this  case ;  before  that  statute,  the 
rule  was,  that  the  proof  should  be  made  according  to 
value ;  and  the  statute  itself  gives  no  rule  for  deter- 
mining the  value,  but  meant  to.  leave  it  to  tlie  Com« 
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missioners  to  determine.    This  rule  must  not  depend  1815. 

on  the  validity  of  the  security,  but  must  proceed,  in  all 
cases,  as  on  an  annuity  well  secured.    The  loose  unset-     Whiteiie  \d 
tied  state  of  the  practice  makes  it  highly  necessary  that  in  the  Matter  of 
a  rule  should  be  laid  down  once  for  all ;  but,  at  present,        Alston. 
I  shall  decide  nothing  further  than  that  the  rule  adopt- 
ed by  the  Commissioners  in  this  case  is  wrong;  for 
the  redemption    price  affords  no  evidence  of  value 
whatever ;    it  is  not  fixed  upon  any  calculation  of 
value ;  and  its  amount  is  always  the  same,  depending 
upon  none  of  those  variations  in  respect  of  circum- 
stances which  must  govern,   in  case  the  actual  value, 
upon  calculation,^8  not  the  criterion. 


I 


LIEBENROOD  v.  VINES^  Nov.  9. 

N  the  year   1800,  the  I'laintiff  purchased  the  fee-  Tenant,  nndcr 

simple  and  inheritance  of  two  farms,  then  in  the  agrecineiit  to 

respective  occupations  ot  Ilslcf/  and  Barrall ;  and,  by  «»anage  and 

articles  of  agreement,  dated  the  24th  of  March,  180S,  ^^J'^  ^^®  ^^' 

,,.  ,_-,         ,11  .1  iflises  Qgreeably 

he  agreed  to  demise  to  the  Defendant  both  the  said  ^^  ^j^^  manner 

farms,   for  a  term  of  eleven  years,  with  a  condition,  Jq  ^hich  the 

that  iu  the  lease  to  be  granted  should  be  contained,  same  had  been 

as  to  the  said  &rms,  '^  covenants  clauses  and  agree-  managed  and 

nients  for  sowing  and  managing  thereof  and  for  dis-  quitted  by  the 

posinff  of  the  dung  and  straw  and  quitting  and  yield-  f^"^''  ♦®"«"*»» 
:         ^^  .  ii^^L  •        u-  k  no^  hound  by 

ing  up  the  premises  agreeably  to  the  manner  in  whicn  ... 

the  same  had  been  and  should  be  respectively  sown  ^.j^.^j^  theyheld, 
without  notice.  No  enquiry  as  to  tUb  custom  of  the  country,  where 
tjiere  is  a  written  agreement. 
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1815.         managed  and  quitted  by  the  then  present  tenants 
,  thereof." 

LlEBENROOD 

.V. 

Vises.  Ikley  and  Barralt  having  quitted,  the  Defendant 

was  soon  after  admitted  into  possession  of,  and  conti- 
nued to  occupy,  the  premises,  upon  the  terms  of  the 
agreement,  until  the  20th  of  March  last,  when  the 
Plaintiff  gave  him  notice  to  quit. 

The  Bill,  praying  an  injunction,  stated  a  prior 
lease  of  the  premises  to  BarraiC^  father,  for  a  term 
of  fourteen  years,  made  in  the  year  1762,  in  which 
lease  was  contained  a  covenant  on  the  part  of  the 
lessee  as  to  the  management  and  quitting  of  the 
ferm ;  charging  that  though  the  said  lease  was  long 
since  expired,  yet  Ilsley  and  Barratty  who  succeeded 
the  lessee  in  respective  parts  of  the  demised  premises, 
managed  and  quitted  the  same  upon  the  footing  of  the 
covenant  therein  contained,  as  the  Defendant  himself 
well  knew,  or  was  sufficiently  informed ;  notwith- 
standing which,  he  had  acted  in  a  manner  directly 
contrary  to  the  terms  of  the  covenant,  having,  since 
he  received  the  said  notice  to  quit,  sold  or  taken 
off  or  removed  from  the  premises,  a  considerable 
part  of  the  crops,  &c.  which  ought  to  hav^  been  left 
thereon,  and  threatening  to  remove  other  parts  of  th# 
same* 

0 

0 

The  Defendant,  by  his  answer,  denying  notice  of 
the  lease  of  1763,  alleged  that  Barratt  and  Hsley  did 
not  hold  upon  the  footing  thereof,  ^^  for  that"  they 
both,  before  they  quitted,  removed  the  whole  or  a 
considerable  part  of  the  crops,  &c.  then  upon  the 
premises,  and  that  the  Defendant  himself  actually 
purchased  other  parts  thereof  upon  his  entering  inip 
possession. 

? 


-.  r  ■  V 
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He  now  moved  to  dissolve  the  injuoction  which  had 
been  obtained  for  want  of  answen 

Sir  Samud  JRomillj/  and  Parker  in  support  of  the^ 
motion. 


17 


1815. 


LlEBENROOO 

Vines. 


Leach  and  Wilson^  for  the  Plaintiff. 

The  question  is,  what  the  Defendant  could  himself 
legally  do ;  not  what  the  tenants  whom  he  succeeded 
did.    Upon  the  agreement,  the  intention  is  manifest 
that  the  lease  should  contain  certain  covenants  relative 
to  the  managing  and  quitting  the  premises,  such  as 
could  be  legally  acted  upon,  and  by  which  the  then 
tenants  were  conceived  to  be  bound.    The  Defendant 
denies  notice  of  the  lease  of  1762,  and  does  not  believe 
that  the  tenants  held  under  the  covenants  of  that 
lease.    Why  ? — ^because  thejr  acted  in  a  manner  con* 
trary  to  those  covenants.    But  he  neither  denies  the 
lease  itself ;  nor  can  he  deny,  except  in  that  vague 
manner  as  to  his  belief,  that  although  the  lease  had. 
expired  in  1783,  yet  the  tenants  were  bound  by  the 
covenants  it  contained.     There  was  enough  in  the  ar- 
ticles of  agreement,  (which  were  executed  half  a  year 
previous  to  Defendant's  taking  possession,)  to  put  him 
on  his  enquiry  respecting  the  terms  under  which  they 
held,  and  by  which  he  was  himself  to  be  bound ;  in  the 
same  manner  as  the  purchaser  of  an  estate,  knowing 
it  to  be  in  the  possession  of  tenants,  is  bound  to  en« 
quire  into  the  interests  those  tenants  have.  /  Taylor  v. 
^iibherl  (a). 

Another  ground  laid  by  the  Plaintiff  was,   that  the 

(a)  2  Ves.  jan.  437.  vide     Dttvison^  16  Ves.  249. 
p.  440.    Sea  also  DajiieU  v. 

c 
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1815.         conduct  of  this  Defendant  was  contrary  to  the  cuRtom 
-  of  the  country ;    and  this  was  not  met  by  the  De» 

l«ISBKMROOD       <•  • 

P^  fendant  any  otherwise  than  by  saying,  that  he  believes 

ViN£9.        it  is  not  contrary  to  the  custom. 

The  Lord  Chancellor. 

Putting  this  case  in  the  strongest  way  possible  for 
the  Plaintiff,  as,  that  there  was  a  lease,  which  having 
Expired,  the  tenants  held  on  under  the  terms  of  that 
lease ;  still,  the  agreement  with  the  Defendant  is,  in 
direct  terms,  not  that  he  shall  hold  as  those  tenants 
held,  but  that  he  shall  manage  the  estate  according 
to  the  mode,  and  quit  it  in  the  condition,  in  which 
they  shall  have  managed  and  quitted  it  respectively ; 
that  is,  as  the  landlord  himself  shall  have  permitted 
them  to  manage  and  quit.  The  conduct  of  the  land- 
lord,  in  this  instance,  aflbrds  the  best  explanation  of 
whatever  was  left  doubtful  and  indefinite  in  the 
agreement.  The  incoming  tenant,  who  finds  all  the 
articles  which  are  the  subject  of  this  injunction  re« 
moved  previously  to  his  taking  possession,  has  a 
right  to  consider  that  removal  as  the  act  of  the  land- 
lord ;  and,  even  if  it  was  the  meaning  of  the  agree- 
ment that  the  covenants  of  the  lease  of  1768  should 
govern  the  new  tenancy,  the  landlord,  in  sufiering 
auch  removal,  is  himself  the  first  to  violate  the  agree- 
ment, and  therefore  not  to  complain  of  its  subsequent 
infiringement  by  his  tenant.  But  the  agreement  con- 
tains no  such  condition,  and  I  have  no  right  to  inter- 
pose terms  which  I  do  not  find  to  exist.  The  mate- 
rial point  is  to  look  at  the  condition  of  the  estate,  and 
the  mode  in  which  it  was  managed,  at  the  time  of  the 
Defendant's  taking  possession ;  since  that  is  the  only 
rule  by  which^  according  to  the  agreement,  he  was  to 
be  guided. 

1 
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With  regard  to  the  questioD,  what  is  the  custom  of         1815. 
the  country,  that  is  one  which  has  no  place  where  there 
is  a  written  agreement. 


LlSBBVBOOO 
VllTEI. 


The  injuncticm  dissolved. 


LOWE  V.  MANNERS.  Nov.  14. 

BILiL  by  vendor  for  a  specific  performance.    The  Reference  of 
Defendant  (the  purchaser)  admitted  the  agreer  title  before  de- 
ment and  delivery  of  abstract ;  but  he  said  that  he  was  ^'^  refused,    • 

advised  there  was  a  bad  title,  and  that  there  was  a    ,         ^  VV* 

chaser*  oesides 
deficiency  in  quantity  of  nine  acres  out  of  183 ;  alle-  Q[j:ggf|«^  *-.  a^ 

ging,  however,  that  he  was  ready  and  willing  to  com-  fi^^  chdmed 

plete  his  agreement,  on  having  a  good  title  and  com-  compensation 

pensation  for  the  deficiency.  for  defect  of 

quantity ;  even 

Shadwell,  for  the  Plaintifl;  moved  for  a  reference  of  ^"""^^  ^®  '^^ 
the  tide.  mittedtocom. 

plete  his  agree* 

ment. 
Hazlewaod  opposed  the  motion,  on  the  ground  that 

there  was  something  else  in  dispute    than  the  title 

merely  (a). 

Shadicellj  in  reply,  relied  on  the  offer  in  the  answer 
to  complete  the  purchase. 

The  Lord  Chancellor  refused  the  motion;  but 
without  oosts(ft).    ^ 

(a)   Vide   Bljfth  r.  Elm*     Patony.  Rogers^  ihid.^bl. 
ktniy     1  Ves.  &  B.  1.   Bal*         (6)  Ex  relatione. 
wmnQ  V.  Lumly^  ibid.  2d4. 


CO 
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1S15. 


Rolls. 

Nov.  21. 
>Dec.  18. 

Testator  gires 
all  his  real  and 
personal  estates 
^'  to  A.  and  his 
male  issue  and 
for  want  of 
male  issue  after 
him  to  B.  and 
his  male  issae.'' 
These  words 
give  to  A.  the 
absolute  inter- 
est in  the  per- 
sonal estate. 


T 


DONN  r.  PENNY. 

HIS  case  aro^  on  the  construction  of  tlie  follow- 
ing will : — 


"  I  give  my  dearly  beloved  wife  all  my  real  and 
personal  estates  for  her  life  and  after  her  I  give  the 
same  to  my  cousin  Robert  Donn  of  Exon  all  my 
real  and  personal  estates  to  him  and  his  male  issue. 
For  want  of  male  issue  after  him  I  give  the  same  to 
my  cousin,  William  Donn  of  Odcomhe  and  his  male 
issue.  For  his  want  of  male  issue  I  give  the  same  to 
William  and  Samuel  Kitson  and  their  male  issue." 

The  question,  respecting  the  personul  estate  only, 
was,  whether  the  above  words  gave  the  absolute  inte- 
rest to  Robert^  after  the  death  of  the  widow ;  or  a  life 
interest  only,  with  an  executory  devise  to  the  plaintifi, 
William  J  on  the  event  oi  Robert^  death  without  leav- 
ing male  issue ;  which  event  had  happened. 

Sir  Samuel  Romillj/y  Ilart^  and  Mascall^  for  the 
Plaintiflf,  William  Donn. 

Leach,  and  Trollope,  for  the  Defendants,  the  execu- 
tors of  Robert  Donn. 

On  the  part  of  the  former,  it  was  contended  that, 
although  the  devise  to  Robert  Donn,  as  applied  to  the 
real  estate,  clearly  constituted  an  estate  tail ;  and  al- 
though the  same  words,  if  standing  alone,  must  there- 
fore have  given  him  the  absolute  interest  in  the  per- 
fonal ;   yet  the  words  ioimediately  followingi    ^^  for 


CASES  IN  CHANCERY. 


81 


want  of  male  issue  after  him,"  would  (regard  being 
had  to  the  inclination  of  Courts  of  Justice  to  restrain 
a  dying  without  issue,  in  the  case  of  personal  es- 
tate, to  a  dying  without  issue  living  at  the  death  of  the 
first  taker,  so  as  to  give  eflfect  to  the  devises  over,) 
be  considered,  either  as  equivalent  to  the  words 
^  without  male  issue  surviving  him^\a)j  or  else,  as  if 
the  testator  had  said,  ^*  and  for  want  of  male  issue 
of  Robert^  then  after  his  decease,'*  meaning  "  imme- 
diately after  his  decease,''  which  would  bring  the 
case  within  that  of  Pinhury  v.  Elkin^{b)  and  that,  by 
either  of  these  constructions,  the  devise  over  to  JVil* 
Ham  would,  as  to  the  personal  estate,  operate  as  an 
executory  devise. 


1815. 


DovH 

PCNMT. 


Master  of  the  Rolt^s. 

There  is  no  doubt  that  the  words  constituting  the 
devise  to  Robert  Donn  would,  of  themselves,  be  sufli- 
cient  to  give  him  the  absolute  interest  in  the  personal 
estate  :  but  it  is  contended  that  they  are  qualified  by 
the  words  immediately  following ;  and  it  is  said  that 
those  last  mentioned  words  imply  ''  for  want  of  male 
issue  living  at  my  death.'^ 

In  the  case  of  Barlow  v.  Salter(c)y  I  gave  my  opi- 
nion as  to  the  rule  of  construction  which  ought  to 
j;overn  cases  of  this  description  ;  and  the  rule  which  is 
there  laid  down  is  not  to  be  departed  from,  unless  it 
be  made  satisfactorily  to  appear,  from  some  expression 
in,  or  circumstances  connected  with,  the  will,  that  the 
testator's  intention  was  otherwise. 


(a)  Forth  T.  Chapman, 
1  P.  tVms.  663.  Porter  i. 
BradUy,  3  T.  R.  143. 


(6)  1  P.  Wms.  563, 
(c)  17  Ves.479. 


1815. 


Dow 

FtalHT. 
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The  words  of  Lord  ThurloWy  in  Bigge  v.  Bemlej/{a)n 
seem  to  be  inaccurately  reported ;  since  in  one  place  he 
is  made  to  say  '^  that  the  general  sense  of  dying  with- 
out issue,  is  at  the  time  of  the  death ;"  when  in  ano- 
ther he  says,  as  the  result  of  the  case  shews  to  have 
been  his  opinion,  that  ^'  to  call  dying  without  leaving 
issue,  the  natural  sense  of  dying  without  issue,  is 
against  all  the  cases."  In  the  present  case  there  is  a 
farther  step  to  be  taken  ;  for  it  is  necessary,  in  order 
to  support  the  plaintiff's  construction,  to  shew,  first, 
that  the  words  ^'  after  him"  mean  '^  after  his  decease," 
and,  secondly,  that  these  last  words  mean  ^^  at  bis 
decease." 


In  the  case  of  Pinburj/  v.  Elkiriy  supposing  the 
construction  there  given  to  be  right,  there  was  a  de- 
terminate period  assigned,  namely,  the  death  of  the 
first  taker.  Here,  his  death  is  not  mentioned ;  and  it 
is  fiirther  to  be  observed  that  to  construe  ^^  after," 
^^  at,"  would,  in  this  case,  make  absolute  nonsense  of 
the  passage,  the  words  ^^  his  decease"  not  being  pre- 
viously introduced  into  it. 

The  words  are  in  themselves  ambiguous ;  and,  in 
mj  opinion,  no  definite  idea  whatever  attached  itself 
to  them  in  the  mind  of  the  testator.  He  meant  to 
give  his  real  and  personal  estate  together,  first,  to 
Robert  and  his  male  issue  ;  then,  to  William  and  his 
male  issue ;  lastly,  to  the  Kitsons  and  their  male  issue. 
The  words  of  limitation  ^^  after  him"  precede  th^ 
devise  to  William  only,  and  not  that  to  the  Kitsons  y 
yet  there  is  not  the  smallest  indication  of  an  intention 
to  give  to  William  differently  from  them.  If  Robert 
had  died  in  the  life  of  the  testator,  there  is  no  question 

(a)  1  Bro.  187. 
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but  WUBam  would  have  taken  the  absolute  interest. 
Yet  there  is  no  ground  to  imagine  that  a  distinction 
in  his  &vour  was  meant  to  be  made  between  him  and 
Robert.  On  the  contrary,  Robert  precedes  William 
as  an  object  of  the  testator's  bounty ;  and  thus  the  ef- 
fect of  the  plaintiiTs  construction  would  be  to  giv^e  tiie 
most  limited  interest  to  the  most  favoured  person. 
Where,  then,  is  the  fair  demonstration  which  Lord 
TltrrW  speaks  of  (a),  as  alone  to  vary  the  general 
sense  of  the  words  In  question  ? 


1815. 


DOMM 

Peknt. 


The  bill  was  dismissed,  but  without  costs. 

(a)  1  Bro.  IQO. 


HENWOOD  V.  OVEREND. 


Rolls. 
Dec  12  4r  13. 


THE  testator,  in  this  case,  by  his  will,  gave  devised  Gift  of  residue 
and    bequeathed  to  trustees  (whom    he    also  *'  to  be  divided 
named  his  executors,)  their  heirs,  &c.  all  his  real  and  ^®"8>  legatees 

personal  estate  upon  trust   to  sell    and  out  of  the  'f  Py^P^    ^^  ^ 

the  legacies  be* 
monies  arising  therefrom,  in  the  first  place,   to  pay  his  gneathedbythis 

debts  and  funeral  expences,  &c.  in  the  next  place,  to  jqj  ^m .»  ^^ 
lay  out  and  invest  the  sum  of  i?6000  for  the  purpose  of  gtricted,  open 
raising  an  annuity  payable  to  the  testator's  wife  as  construction  of 
therein  mentioned  ;  "  and  then  upon  this  further  trust  the  whole  will, 
that  they  ray  said  trustees  or  the  survivors,   &c.  shall       general  pe- 

and  do  pay  the  following  legacies  or  sums  of  money  ^. 

g&tees,  in  ex* 

elusion  of  le- 
gacies payable  out  of  a  specific  fund  in  JUturOj  and  of  legacies  given 
by  codicil. 
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twelve  calendar  months  next  after  my  deceasd  that  h 
to  say,"  &c. 

Then,  after  giving  certain  legacies  to  his  said 
trustees  and  executors,  and  legacies  for  (charitable  pur- 
poses and  also  several  other  pecuniary  legacies  to  a 
considerable  amount,  the  will  proceeded  as  follows : 

'^  And  as  to  for  and  concerning  all  the  rest  residue 
and  remainder  of  the  monies  to  arise  by  the  sale  of  my 
said  real  and  personal  estates  upon  this  further  trust 
that  my  said  trustees  or  the  survivors,"  &c.  ^^  shall  and 
do  pay  apply  and  divide  the  same  unto  and  amongst 
the  several  legatees  in  proportion  to  the  several  sums 
of  money  bequeathed  to  them  by  this  my  will  and  to 
their  respective  executors  administrators  and  assigns 
for  ever  (except  my  said  trustees  and  executors  of  this 
my  will,  and  the  several  sums  of  money  bequeathed 
by  me  as  herein  mentioned  for  charitable  purposes.)'* 

The  will  then  went  on  to  direct  that,  from  and  im- 
mediately after  the  death  of  the  testator's  wife,  the 
trustees,  &c.  should  apply  the  said  sum  of  ^6000 
in  payment  of  the  several  legacies  therein  aftef  speci- 
fied, and  among  others  the  interest  of  two  several 
sums  of  df500  to  the  two  persons  therein  named  for 
their  lives,  the  principal  to  be  divided  amongst  their 
respective  children  after  the  decease  of  each. 

The  whole  of  the  la^  mentioned  legacies  were  not 
of  sufficient  amount  to  exhaust  the  ^6000 ;  and  it  was 
further  directed  that  such  surplus  (if  any)  should  be 
considered  as  part  of  the  residue. 

By  a  codicil  specified  ^^  to  be  added  to  and  taki^n 
as  part  oP'  his  said  last  will  and  testament  the  testatoi^ 
gave  other  legacies  also  to  a  considerable  amount. 
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The  questions  in  this  case  arose  between  the  se- 
Yeral  classes  of  legatees  named  in  the  will  and  codicil^ 
and  were  shortly  these  : 

Whether  the  legatees  named  in  the  will  before  the 
dause  bequeathing  the  residue  were  exclusively  en« 
tided  to  the  residue  ? 

Whether  all  the  legatees  named  in  the  will  w^re  to 
be  considered  as  entitled,  in  exclusion  of  the  legatees 
under  the  codicil  ? 


S5 


1815. 


Henwoop 
Otercn*. 


And,  lastly,  whether  the  legatees  under  the  codicil 
were  alsq  to  be  admitted  ? 

Sir  Samuel  RomiUj/  and  Bent/on^  for  the  prior  le- 
gatees in  the  will. 

Leach  and  Trozcer,  for  the  legatees  whose  legacies 
were  payable  out  of  the  £6000. 

Fonblanquey  Collinson^  and  Gardiner^  for  different 
legatees  named  in  the  codicil. 

The  Master  of  the  Rolls 

Thought  that,  on  the  whole  construction  of  this 
will,  the  distribution  of  the  residue  must  be  confined 
to  that  class  of  legatees,  under  the  will,  whose  legacies 
are  payable  immediately  ;  the  £0000  not  being  itself 
a  legacy,  but  a  fund  set  apart  for  a  particular  purpose, 
and  divisible,  after  that  purpose  should  have  ceased, 
in  such  a  manner  as  not  certainly  to  exhaust  it,  with 
limitations  orcr  as  to  some  of  the  sums  payable  out 

of  it. 
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Then,  with  regard  to  the  codicil,  which,  it  had  been 
contended,  must  be  taken,  together  with  the  will,  m 
forming  one  entire  instrument,  his  Honour  was  of  <^i- 
nion  that  the  case  of  Bonner  v.  Bonner^{d)  constituted 
an  authority  to  govern  this;  and  that  the  words 
^^  hereby'*  and  ^^  hereinafter"  in  that  case  were  not 
less  strong  than  the  restrictive  phrase  ^^  by  this  my  will*' 
in  the  present. 


On  these  g^unds,  his  Honour  decided  that  the  le» 
gatees  under  the  codicil  were  excluded;  and  that  none 
were  entitled  to  share  in  the  residue,  except  the  ge* 
neral  pecuniary  legatees  jiamed  in  the  will. 

(a)  13  Ves.  379. 


Dec.  8. 


STEWART  V.  ALLISTON. 


Injanctioii  to  g"\S  the  17th  of  November^  1814,  certain  freehold 


o 


stay  proceed-      \J  ^^^  copyhold  estates  belonging  to  the  plaintiff 
Dgs  ID  an  ac-      ^^^^  p^^  ^p  ^^  ^^  j^^  public  auction,  when  the  de- 

,    ^   ^  ^  fendant  siened  an  agreement  to  become  purchaser  of  a 
a  purchaser  to  ^  f  i       .  i   i       i        . 

recover  the         P^  ^^  those  premises,  and  paid  the  deposit,  agree* 

amoant  of  his  &bly  to  the  conditiims  of  sale.  The  premises  so 
deposit  refused;  purchased  by  him  were  described  in  the  printed  par-* 
the  description 

to  the  printed  particalar  of  sale  being  calculated  grossly  to  deceive  as 
to  the  real  nature  and  value  of  the  estate  sold.  Construction  of  the 
word  ^^  ground-rent"  as  to  the  general  acceptation.  No  compensa* 
tion  in  a  case  of  great  intentional  misrepresentation,  although  so 
provided  by  the  conditions  of  sale  in  case  of  ^^  any  error  or  mis* 
statement"  in  the  particulars. 
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fr 


ficolars  as  ^^  a  copyhold  estate  consisting  of  seven 
dwelling-houses  with  gardens,  on  a  ground  rent  lease 
at  40  guineas  a  year ;"  and,  in  another  part  of  the 
flame  particulars,  as  ^^  an  eligible  copyhold  estate 
comprising  seven  dwelling-houses  with  gardens  and 
right  of  common  let  on  lease  for  a  term  whereof  four* 
teen  years  were  unexpired]^  at  a  nett  annual  ground 
rent  of  £i2^  held  under  the  manor  of  Wesiham^  sub* 
ject  to  a  small  annual  quit  rent  and  to  a  customary  fine 
on  death  or  alienation." 


1815. 


Stewart 
Allistoh. 


By  the  conditions  of  sale  the  purchaser  was  to  be 
entitled  to  the  rents  and  profits  from  Christmas  1814 ; 
and  it  was  declared  that  ^^  if  any  error  or  mis-state- 
ment should  be  inserted  in  the  particulars,  the  same 
should  not  vitiate  the  sale ;  but  a  proportionable  al« 
lowance  was  to  be  made  as  a  compensation  either  way." 

The  bill,  stating  that,  immediately  after  the  sale, 
an  abstract  was  delivered  to  the  Defendant  whereby  a 
good  title  had  been  made,  prayed  a  specific  perform* 
ance,  with  compensation  in  case  of  error  in  the  descrip- 
tion afiecting  the  value,  and  an  injunction  to  restrain 
the  Defendant  from  proceeding  in  an  action  which  he 
had  commenced  to  recover  the  amount  of  the  deposit. 


To  this  bill  the  Defendant  put  in  an  answer,  admit- 
ting the  Plaintiff's  title  to  the  premises,  but  alleging 
that,  at  the  time  of  making  the  purchase,  the  Defend* 
aat  had  never  seen  the  premises,  but  relied  altogether 
on  the  accuracy  of  the  printed  particulars  and  esti- 
mated the  value  of  the  premises  upon  the  supposition 
that  the  said  sum  of  £4Si  was  payable  by  way  of 
ground  rent  and  not  of  rack  rent  and  that  he  would 
be  entitled  not  only  to  such  ground  rent  during  the  re«* 
mainder  of  the  term  but,  at  the  expiration  thereoi^ 
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to  the  annual  value  of  the  tenements  since  erected 
which  (he  supposed)  would  greatly  exceed  the  amount 
of  such  ^ound  rent ;  but  that,  on  the  contrary,  he 
had  since  discovered,  and  the  fact  was,  that  no  ground 
rent  whatever  was  reserved  on  the  premises,  and  that 
the  sum  of  £42  was  the  full  and  utmost  annual  rack 
rent  both  of  the  ground  and  buildings  thereon,  re- 
served by  a  lease  made  long  since  the  buildings  were 
erected,  in  the  ordinary  way  of  demise,  and  much 
more  than  the  actual  value  thereof,  the  buildings  be- 
ing very  mean,  and  much  out  of  repair,  &c. 


The  Plaintiff  afterwards  amended  his  bill,  stating 
that  the  particulars  of  the  rent  reserved  appeared  upon 
the  abstract,  which,  having  been  delivered,  as  above 
stated,  was  laid  by  the  Defendant  before  Counsel, 
who,  in  an  opinion  upon  the  title,  pointed  out  certain 
enquiries  to  be  made,  subject  to  which  he  approved  , 
thereof;  that  those  enquiries  were  satisfactorily  an- 
swered upon  the  7th  of  December ,  and  the  Defendant  re- 
mained satisfied  therewith  till  the  month  of  March  fol- 
lowing when  he  first  made  the  objection  alleged  by  his 
answer,  that  the  rent  reserved  was  not  a  ground  rent  ; 
therefore  praying  in  addition,  that  the  Defendant  might 
be  declared  to  have  waived  all  right  of  objecting. 

To  this  the  Defendant  answered,  that  the  attention  of 
the  Counsel,  when  he  gave  his  opinion  on  the  abstract, 
had  not  been  drawn  to  the  variation  in  the  nature  of  the 
rent  from  that  stated  in  the  particular ;  denying  that  he 
was  satisfied  with  the  answers  given  to  the  enquiries 
then  suggested ;  and  accounting  for  the  delay  in  mak- 
ing his  present  objection  by  a  correspondence  which 
Was  afterwards  entered  into  relative  to  certain  of  those 
enquiries,  and  also  from  the  circumstance  that  he,  the 
Defendant,  was  employed  as  Solicitor  for  the  purchaser 
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of  other  parts  of  the  premises  sold  at  the  said  auction, 
which  purchase  could  not  be  sooner  completed,  and 
that  he  deferred  arranging  his  own  business  till  both 
coald  be  settled  together.  He  added,  that  the  objec- 
tion which  he  at  last  made  was  founded  on  a  second 
opinion  given  hy  the  same  Counsel,  that,  the  rent  not 
being  a  ground  rent,  the  purchaser  could  not  be  com* 
pelled  to  complete  his  contract. 

Caokey  for  the  Plaintiff,  now  moved  for  an  injunction. 

The  question  is,  first,  as  to  the  construction  of  the 
word  ^^  ground-renf  in  the  printed  particular ;  se« 
condly,  whether  the  purchaser,  being  made  fully  aware 
of  the  nature  of  the  rent  in  question  by  the  delivery 
of  the  abstract,  has  not,  by  his  subsequent  conduct, 
precluded  himself  from  taking  this  objection  to  the  com* 
pletion  of  his  contract. 

4  There  is  no  invariable  technical  construction  of  the 
word  in  question,  which  is  equally  applicable  to  land 
already  built  upon  and  to  land  let  for  the  purpose  of 
building.  Its  meaning;  must  be  determined  hy  the 
context ;  and,  in  the  present  case,  the  context  makes  it 
clear  that  it  could  not  be  intended  in  the  sense  which 
the  Defendant  assigns  to  it,  the  premises  being  de- 
scribed as  consisting  of  ''  seven  dwelling-houses''  al- 
ready built,  ^^  with  gardens  and  right  of  common.'* 

The  word  has,  indeed,  received  a  judicial  construc- 
tion different  from  that  now  insisted  upon  to  be  its 
exclusive  meaning  in  the  case  of  Mmtndi/  v.  Maun^ 
iy  (fl),  where  the  Court  of  King's  Bench  declared, 
that   ^^  nothing  is  more  common  than  for  people  to 
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(a)  2  Stra.  1020. 
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speak  of  their  ground-rents,  when  they  mean  the 
houses  and  lands  out  of  which  they  issue;"  and  decided 
according  to  that  interpretation. 

Sir  Samuel  RomUljf  and  Stephen^  for  the  Defendant. 

The  single  question  in  this  case  is,  as  to  the  de- 
scription in  the  particulars  of  sale ;  and  that  is  a  pure 
legal  question  to  be  decided  on  trial  of  the  action 
brought  for  recovery  of  the  deposit. 

If  it  should  be  thought  necessary  at  all  to  go  into 
the  question  in  this  place,  it  is  manifest  that  the  De- 
fendant has  been  grossly  deceived  and  that  the  parti- 
cular was  expressly  calculated  for  tlte  purpose  of  so  de- 
ceiving him.  The  case  cited  from  Strange  has  no  ap« 
plication  to  the  present.  That  was  where  land  was 
already  let  out  at  a  ground-rent  and  the  reversioner 
devised  a  certain  portion  of  that  ground-rent,  and  the 
/  Court  was  of  opinion  that  he  intended  to  devise  the 
land  out  of  which  it  issued. 

It  is  not  necessary  to  shew  that  the  word  was  used  for 
the  purpose  of  deception,  it  being  enough  that  it  was  cal- 
culated to  deceive.  The  only  popular  acceptation  of  the 
word  ^^  ground-rent"  is  that  of  a  rent  reserved  upon 
land  subsequently  converted  to  some  valuable  present 
use,  such  as  building.  This  is  like  the  cases  of  misre- 
presentation as  to  the  amount  of  rent,  on  which  it  has 
been  long  since  decided  that  an  action  would  lie.  Lj/S" 
nejf  V.  Selby  (a),  and  Eakins  v.  Tresham  (b).  It  would 
be  a  strange  inconsistency  if  a  purchaser  could  main-, 
tain  an  action  at  law  and  the  vendor  had  his  remedy  ill 
equity  on  one  and  the  same  contract ;  and,  accordingly, 

(o)  %  Ld.  Raym.  1118.  (b)  1  Lev.  102. 
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the  ease  of  Shirky  y.  StraUan  (a)  shews  that  this  can- 
not be  where  there  has  been  an  industrious  concealment 
on  the  part  of  the  latter.  This  is  no  case  for  compen- 
sation, which  lies  only  for  defect  of  value,  not  where 
the  variation  is  of  the  actual  substance  of  the  thing  con- 
tracted for. 
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Cooke  in  reply. 


This  is  a  proper  case  for  the  decision  of  a  Court  of 
Equity.  By  an  action  nothing  can  be  tried  but  the 
bare  construction  of  tbe  word.  Here  there  are  many 
otiier  circumstances  of  great  importance  to  be  taken. into 
consideration ;  as,  first,  the  price  given,  amounting  only 
to  ten  years'  purchase ;  then  the  amount  of  the  rent  re- 
served, with  reference  to  the  quantity  of  land,  the 
premises  being  situated  not  in  London  but  in  the 
country ;  both  which  tend  strongly  to  shew  that  the 
Defendant  could  not  but  be  aware  of  the  nature  of 
(be  property  which  he  contracted  to  purchase. 

The  case  in  Strange  was  not  cited  with  a  view  of 
guiding  the  particular  construction  of  the  word  in  the 
present  case,  but  only  for  the  purpose  of  shewing  that, 
in  all  cases,  the  Court  will  regulate  the  meaning  of  a 
word,  in  itself  ambiguous,  by  reference  to  the  context. 

The  question  of  compensation  does  not  yet  arise, 
that  before  the  Court  being,  not  whether  there  shall 
be  a  specific  performance,  but  whether  the  action  at 
law  shall,  or  shall  not,  be  suffered  to  proceed.  With 
'deference  to  this  question,  the  time  that  has  been  suf- 
fered to  elapse  is  very  material ;  and  a  party  shall  not 

(a)  1  Bro.  440,  et  vide  Grant  i.  Muni^  Coop.  173. 
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be  allowed,  after  prcKeeding  so  &r,  to  go  back  to  an 
objection  which  might  have  been  made  at  first,  espe- 
cially as  that  party  is  himself  a  solicitor  and  therefore 
must  be  taken  to  be  aware  of  wbat  he  was  about. 
Smith  V.  Burnam  (a),   Pinckc  v.  Curtei$(Jb). 


The  Lord  Chancellor. 

In  this  case,  the  question  of  construction  is  a  pure 
legal  question.  It  is  true  that,  in  many  instances,  the 
Court  has  interfered  by  injunction  after  bill  filed,  and 
has  even  decreed  a  specific  performance,  where  the  ac* 
tion  at  law  might  otherwise  have  been  maintained. 
Lord  Thurlow  used  to  say,  that  the  jurisdiction  of  a 
Court  of  Equity  to  compel  a  specific  performance  must 
have  been  founded  upon  the  notion  of  its  being  against 
conscience  to  take  advantage  of  small  circumstances  of 
variation  in  the  description  of  the  thing  contracted  for; 
|ind  that  the  principle,  being  once  established,  was  gra* 
dually  enlarged  till  a  specific  performance  in  equity  be- 
came at  length  a  performance  of  any  thing  rather  than 
the  real  contract  between  the  parties.  Such  are  the 
cases  of  the  house  and  wharf  before  Sir  Thomaf 
Sewell ;  of  the  estate  purchased  as  an  estate  in\Essex 
which  turned  out  to  be  in  Kent;  and  the  case  of  Lord 
Stanhopey  whose  object  was  to  get  an  estate  tithe  free, 
and  who  was  made  to  take  the  estate  subject  to  tithe 
with  a  compensation  (c). 

There  is  no  instance,  however,  in  which  the  Court 
has  enjoined,  where  it  appears  upon  the  &ce  of  it  that 

(a)  2  Anstr.  5^7.  cited  by  the  Cliaocellor  in 

(b)  4  Bro.  329.  Drezce   t.   Hamsonj  6  Vei. 

(c)  All  these   cases   are     676. 
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Hk^  action  commenced  must  effect  the  object  of  obtain^ 
ing  the  judgment  of  a  court  of  law  on  the  whole  case. 
In  the  present  case,  the  question  being  the  real  mean* 
ing  of  the  phrase  used  in  the  description  of  the  estate 
sold,  the  Court  will  )»y  that,  if  the  question  can  be 
dearly  and  solely  raised  by  the  action  at  law,  that 
action  ought  to  be  suffered  to  proceed.  I  am  of  opi* 
niOD  that  this  is  the  single  question  ;  for,  on  the  other 
points  attempted  to  be  xaised,  I  do  not  think  it  neces^ 
ttry,  because  the  opinion  of  a  Conveyancer  has  been 
iiad,  to  force  the  party  to  take  a  subject  essentially, 
different  from  that  which  he  has  contracted  to  pur* 
chase^  and  on  which  alone  that  opinion  was  called 
for.  Neither  do  I  agree  with  the  principle  con* 
tended  for,  that  there  is  a  head  of  equity  for  solicitors 
different  frt>m  that  which  is  applicable  to  other  indivi* 
duals.  Here  it  is,  what  was  the  subject  represented  to 
be  at  the  time  the  contract  was  made ;  not  what  did 
it  tiim  put  to  be  at  any  subsequent  period  when  it 
came  to  be  looked  into.  Upon  this  question  the 
principle  of  construction  must  be  the  same  at  law  and 
io  equity ;  and,  unless  pressed  for  my  opinion  respect- 
ing it,  I  am  bound  to  do  nothing  further  at  present 
than  to  refuse  the  injunction. 


1S15. 


Stewart 

9. 

Allistom. 


The  parties  having  expressed  a  wish  to  have  the 
qnestion  disposed  of,  his  Lordship  proceeded  to  iitate 
lus  opinion  accordingly. 


I  think  that  the  property  which  is  the  subject  of  this 
application  has  been  represented  to  be  that  which  it  is 
not  in  fiict;  and,  even  if  a  Court  of  Law  should  judge 
otlierwise,  I  should  have  great  difficulty  in  decreeing 
a  specific  performance  where  the  description  is,  at  the 
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least,  of  so  ambiguous  a  nature  that  it  cannot  with 
certainty  be  known  what  it  was  that  the  purchaser  ima- 
gined himself  to  be  contracting  for.  But  what,  in  fact, 
does  the  word  mean  which  is  here  employed  ?  Would 
any  man,  seeing  a  house  put  up  to  auction  as  a  house 
to  be  sold  subject  to  a  ground-rent  lease,  suppose 
that  the  word  ground-rent  meant  rack-rent  ?  The  case 
in  Strange  proves  that  the  same  words  may  bear  dif- 
ferent meanings,  with  reference  to  the  context.  But, 
according  to  the  construction  here  contended  for,  the 
word  would  have  no  meaning  at  dll. 

The  subject  of  the  contract,  therefore,  does  not  an- 
swer the  vendor^s  description  of  it ;  and  that  in  a  point 
so  material  as  to  exclude  the  doctrine  of  compensa- 
tion, which  ought  never  to  be  applied  to  a  case  likt 
the  present. 


Motion  ref«sed,  with  costs  (a). 


(a)  Vide  the  Duke  of  Nor^ 
folk  V.  Worthy^  1  Campb. 
337,  where  Lord  Ellenbo- 
rough  was  of  opinion  that  a 
clause  proTidiDg  ^^  that  an 
error  in  the  description  of 
the  premises  should  not  vi- 
tiate the  sale,  but  an  allow« 
mnce  should  be  made  for  it,^' 


was  meant  to  guard  accainst 
unintentional  errors,  not  to 
compel  the  purchaser  to  com- 
plete  the  contract  if  he  had 
been  designedly  misled ;  and 
accordingly  left  it  to  the 
jury  to  determine  on  the  in- 
tention to  mislead. 
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WOOD  V.  GRIFFITH.  December  7. 

DECREE  at  the  Rolls,  22d  of  Marck^  1814,  fiw  Petition  for  a 
Defendant  to  join  with  the  Plaintiff  in  sale  of  rehearing,  or- 
tbe  premises  in  question,  and  for  a  reference  to  the  dered  to  be 

Master  to  settle  an  authority  for  that  purpose.  ^^^^  ^^^^^ 

•^  '^  file,  on  the 

^  ground  of  its 

The  minutes  were  objected  to  by  the  Defendant,  ^nj^in^  i^  ^. 

hot  afterwards  settled  with  his  consent,  and  the  de-  ferent  case  from 
tree  passed  and  entered  accordingly.  that  on  which 

the  decree  was 

Various  delays  were  afterwards  interposed  by  the  pronoanced. 
Defendant,  in  signing  the  authority  which  the  Mas-  ^"-  ^^* 
ter  had  settled,  but  which  was  at  length  signed ;  and,  ^     order 
on  the  23d  of  Mqy^  1815,  an  order  was  obtained  by  consequential 
Plaintiff,  and  consented  to  by  Defendant,  for  referring  oS  a  decree, 
it  to  the  Master  to  settle  and  approve  a  particular  and  the  party  to 

conditions  of  sale.  congentiDg  pre- 

cludes himself 

The  Master's  report   upon  this  last  reference  was    ^^^       '*• 
dated  the  3d  of  August ;  and,  shortly  afterwards,  the 
Defendant  presented  a  petition  of  Rehearing,  and  ob- 
tained an  order,  dated  the  18th  of  August,  for  setting 
down  the  cause  to  be  reheard. 

Plaintiff  now  moved  that  the  petition  may  be  taken 
off  the  file  for  irregularity,  and  the  last-mentioned 
order  discharged,  with  costs. 

The  grounds  made  for  this  motion  were,  that  the 
petition  was  irregular,  inasmuch,  first,  as  it  intro- 
duced matter  which  was  not  on  the  record  in  the 
<^Hse,  and  omitted  to  state  the  proceedings  had  since 
^  decree  was  pronounced :  and,  secondly,  as  the  De- 
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fcndant  had,  by  his  consent  to  the  order  of  23d  Maj^j 
1815,  precluded  himself  fr^^m  the  right  to  appeal. 

The  general  order  of  the  5th  of  JunCj  1725  (a), 
limiting  the  time  for  presenting  a  petition  of  appeal 
from  the  Rolls  to  one  month  after  the  decree  pro- 
nounced, was  also  referred  to,  but  not  insisted  on ;  thf 
practice  having  been  long  at  variance  with  the  order. 

Sir  Samuel  Roniillj/  and  Cooke,  in  support  of  th» 
motion. 

Evidence  not  read  in  the  original  hearing  may  be 
tead  on  an  appeal  from  the  entire  decree  (b)  ;  but  this 
rule  does  not  extend  to  permit  the  Appellant  to  ex- 
amine de  novoy  and  introduce  intirely  new  evidence 
into  the  cause. 

A  decree  by  consent  cannot  be  appealed  from,  (c) 
Shall,  then,  a  party  who,  after  decree,  has  consented  to 
the  most  important  directions  contained  in  that  decree, 
be  suffered  to  do  so  ? 

The  order  by  consent  in  this  cause  is  a  standing 
order  of  the  Court,  amounting  to  a  complete  confirma- 
tion of  the  decree.  If  that  decree  should  be  reversed, 
•till  the  order  remains,  and  is  irreversible,  no  notice  of 
it  being  contained  in  the  petition.  The  Master  will 
therefore  be  bound  to  execute  it,  notwithstanding  the 
decree  on  which  it  was  founded  is  no  longer  in  force* 


(a)  Beames*s  Orders  in 
Chancery,  334.  The  word 
<^  appeal"  is  introduced  in 
this  order ;  but  it  is,  in  truth, 
a  rehearing.  Buckmaster  r. 
JUarropy  13  Yes.  467,  8. 

(6)  Hedges  V.  Cardonaelf 


2Atk.'408.  And  see  Wyatt's 
Pract.  Rpg.  34.  and  cases 
referred  to  in  the  margin. 

(c)  Harrison  t.  Ramsey^ 
2  Yes.  488.  Brad^sh  r.  Gee, 


CASES  IN  CHANCERY. 
Hart  and  Spranger  for  Defendant. 

Admitting  the  general  principle  that  a  decree  or 
order  of  the  Court  by  consent  operates  to  preclude 
all  parties  from  taking  any  objection  after  it  is  passed, 
a  distinction  roust  however  be  taken  between  such 
orders  as  are,  in  fact,  of  the  essence  of  the  decree 
itself,  and  those  which  are  merely  consequential 
npon  it. 
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A  party  intending  to  appeal,  may  yet,  to  save  the 
expence  of  a  contest  in  every  stage  of  the  proceedings, 
consent  to  the  performance  of  certain  acts  of  obedience 
iu  the  Master's  office  without  relinquishing  his  right  to 
do  so ;  and  the  inconvenience  of  this  is  remedied  by 
the  rule,  that  he  shall  be  made  to  pay  costs  of  such 
intermediate  proceedings. 

If  the  decree  is  reversed,  all  the  intermediate  pro- 
ceedings must  fall  together  with  it. 


The  Lard  Chancellor, 


Dec.il. 


After  looking  into  the  petition  and  considering  all 
the  circumstances  of  the  case,  ordered  the  petition  to 
be  taken  off  the  file,  on  the  express  ground  that  it 
made  a  case  diflferent  from  that  on  which  the  decree 
was  founded,  by  introducing  circumstances  not  before 
the  Court  at  the  time  of  making  that  decree,  (a) 


(a)  See  Dathwoodw.  Lord 
Buikeley,  10  Ves.  237,  8. 
and  White  t.  Fusselly  1  Ves. 
tod  B.  153;  cases  ia  which 


the  Court  has  permitted  ad^ 
ditional  ewidence  to  he  gone 
into  on  a  rehearing. 

Id   Walker   r.   Symondsy 
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On  the  other  ground,  that  by  consenting  to  the  order 
of  the  33d  of  May ^  the  Defendant  had  precluded  him- 
self from  his  right  of  appeal,  his  Lordship  observed, 
that  he  should  have  great  difficulty  in  saying,  that  the 
obtaining  of  that  order  by  the  Plaintiff  had  so  pre- 
cluded him,  notwithstanding  his  consent  thereto.  The 
order  by  consent  ought  to  have  been  inserted  in  the 
petition* 


4th  of  August,  1810,  RoU" 
pell  moyed,  on  a  rehearing 
before  the  Chancellory  for 
leave  to  prove  exhibits  vivA 
vocej  which  were  not  proved 


on  the  hearing  at  the  Rolls  ; 
and  the  motion  was  granted, 
saving  just  exceptions.  Reg.. 
lib.fo.  1361. 


j5^,  ^I.        Ex  parte  SIMPSON,  in  the  Matter  of  ASHTON. 

Rule,  Dot  to  be  a  SEPARATE  Commission  issued  against  Ashton^ 
epa  rom,  _£j^  ^^  ^^  instance  of  a  joint  creditor ;  the  partner  of 
d*t  h  11  *  ^  Ashton  being  out  of  the  kingdom  at  the  time,  under 
be  permitted  to  circumstances  precluding  an  act  of  bankruptcy,  so  that 
vote  in  the  ^'^  ordinary  course  of  taking  out  a  joint  commissioa 

choice  of  as-      against  the  two  could  not  be  resorted  to. 
signees  under  a 

sqiarate  com-  The  petition  by  joint  creditors,  stating  that  the  part*' 
mis&jon.  Ap-  ^ership  property  was  considerable,  and  that  the  petition* 
a    h     fld'f  *^S  creditor  would  carry  the  choice  of  assignees  under 

on  the  snonnd     ^^^  commission,  prayed  that  the  joint  creditors  might 
of  having  a  pre-  ^^  admitted  to  vote  in  the  choice  of  assignees.     The 
dominant  inter- 
est, for  an  inspector,  refused,  till  after  the  choice  of  assignees* 
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separate  creditors  were  stated  to  be  inconsiderable  as         I8I5. 

to  the  amount  of  their  debts ;  but  it  did  not  appear  ^^ 

how  &r  their,  debts  would  influence  the  choice  of  a«-       Simpsox* 

Mg;nees.  In  the  Mattered 

AsuToir. 

Ro%t  in  support  of  the  petition.  / 

Culler^  for  the  petitioning  creditor,,  did  not  oppose* 

The  Lord  CHA^NCBIiLOR,. 

The  role  is  established,  and  not  to  be  departed 
flrom,  that  joint  creditors  cannot  vote  in  the  choice  of 
assignees  under  a  separate  couunission. 


Oa  the  part  of  the  petition,  an  application  was  then 
made  for  an  inspector,  on  the  ground  of  the  creditorfih 
who  presented  the  petitioa  having  a  predominant  in- 
terest. 

But  the  Lord  Chancellor  held  that  this  application- 
was  premature,  and  directed  the  petition  to  stand  over- 
till  after  choice  of  assignees,  giving  the  petitioners- 
liberty  to  apply  if  eircumstances  should  render  it  ne*  . 
cessary^ 

N.  B.  In  the  case  of  Ejc  parte  Laycockf  (a)  the 
only^  separate  creditor's  debt  was  to  the  amount  of  £4 ; 
and  in  that  of  Ex  parte  Taylor^  (6)  the  debts  of  th« 

(a)  1  Rose,  32.     This  ap.     283. 
pears  to   be  the  same   case         (h)  18  Vcf^  284. 
with  Ex  parte  Jonesj  18  Ves. 
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separate  creditors  were  stated  to  be  greatly  overbat 
lanced  by  the  single  debt  of  the  petitioning  creditor, 
SiMKopr        ^^^  consented  to  the  application. 
Id  the  Matter  of 

AS^TON* 


Rolls. 

DecSth. 

Deed-pciU, 
found  cancelled 
among  the  pa* 
pers  of  the 
grantor,  after 
hift  decease,  de- 
creed, under 
the  circum- 
stances, to  be 
enforced. 


SLUYSKEN  V.  HUNTER. 

IN  the  month  of  Jaly^  1777,  John  Hunter^  (heing 
then  resident  at  Bombay^  carrying  on  the  business 
of  a  merchant  in  partnership  with  Stephen  Jveson  and 
David  Fell  under  the  firm  of  Hunter^  Fell^  and  IvC" 
son,)  executed  a  deed  po^,  whereby  he  gave  to  the 
Plaintiff,  Susannah  Sluysken,  widow,  (then  Susanna 
Bassetj  spinster,  also  resident  at  Bombay^)  ^^  the  sum 
of  6575|  rupees ;  the  interest  whereof,  at  the  rate  of 
9  per  cent,  amounting  to  600  rupees  annually,  was  to 
be  paid  to  Plaintiff  yearly  and  every  year  during  her 
natural  life,  from  the  2nd  of  September  then  last ;  and^ 
at  the  decease  of  the  Plaintiff,  the  same  was  to  revert 
to  him  the  said  John  Hunter  or  his  heirs,  unless 
Plaintiff  should  die  leaving  a  child  or  children  lawfully 
begotten ;  and,  in  that  case,  the  said  6575^  rupees 
should  devolve  to  such  child  or  children,  and  should 
be  divided  equally  between  them  share  and  share 
alike ;  and  the  said  sum  was  thereby  made  chargeable 
upon  the  estate  of  the  said  John  Hunter ^  and  payable 
by  his  heirs  executors  administrators  and  assigns  ;  and 
he  appointed  the  said  Izeson  and  Fell  trustees  to  see 
his  donation  fiiithfully  fulfilled.^' 

Upon  the  execution  of  thi^  instrument,  it  was  deli- 
rered  by  the  grantor  to  his  said  partners  and  trustees, 


Slvysken 
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wbo  paid  the  interest,  as  the  same  became  due,  to  the  1815. 

Plaintiff,  till  the  departure  of  Fell  from  Bombay ^  and 

tbe  death  of  Ivesan/  after  which,  the  deed  was  delivered, 

for  safe  custody,  to  one  Farmer^  an  ag^nt  of  the  Part-       HuNi«a» 

Dership,  who  gave  the  Plaintiff  a  receipt  for  the  same, 

and  continued  to  pay  the  interest  to  the  month  otjuli/^ 

1795,  previous  to  which,  the  Plaintiff,  being  then  a 

married  woman^  had  left  the  East  Indiesy  and  come  to 

reside  with  her  husband  in  Holland.    The  bill  alleged 

that  no  further  payments  had  been  made  on  account 

thereof  since  the  time  of  her  departure. 

In  1796,  the  grantor,  Jolm  Hunter j  left  tbe  East 
Indies^  and  came  to  reside  in  London  /  and,  in  1799, 
Plaintiff  and  her  husband  applied  to  him  for  payment 
of  the  arrears  then  due,  in  answer  to  which  applica* 
tion  he  sent  to  the  husband  a  letter,  dated  the  15th  of 
February  in  that  year,  containing  these  words :  ^^  I 
wish  to  pay  you  to  this  period  ;  and  I  wish,  with  your 
consent,  to  invest  the  principal  sum  in  the  funds  of 
this  country ;  and  yon  may  then,  twice  in  a  year,  re* 
ceive  from  a  trustee,  to  be  appointed  on  the  occasion, 
the  dividends  arising  therefrom."  Upon  the  receipt 
of  this  letter  a  negotiation  took  place,  which  was  in* 
temipted  in  consequence  of  a  disagreement  between 
the  parties  relative  to  the  rate  of  interest.  Hunter  in- 
sisting that,  as  he  was  no  longer  resident  in  the  Ea$i 
Indies,  the  amount  of  the  arrears  ought  to  be  calcu- 
lated, not  at  9  per  cent,  but  at  5  per  cent.  only. 

After  the  death  of  her  husband,  the  Plaintiff,  who 
was  his  administratrix,  caused  another  application  to 
be  made  to  Hunter  by  her  agents  in  England  respect- 
ing the  arrears  and  the  form  of  a  power  of  attorney, 
which  was  necessary  to  enable  them  to  receive  the 
lame ;  in  answer  to  which,   Hunter  wrote  a  letter, 
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dated  the  33d  December  1801,  containing  no  objection^ 
to  the  demand,  but  requiring  further  time  to  settle  ^ 
the  proper  form  of  such  power  of  attomej ;  and  early 
in  the  year  1802  he  died,  having  appointed  the  De- 
fendant his  executor  and  residuary  legatee,  against 
whom  the  bill  was  filed,  praying  an  account  and  pay- 
ment to  Plaintiff  of  what*  was  due  in  respect  of  ^^  the 
said  annus^  sum  of  600  rupees,'*  and  '^  that  the  value 
of  the  said  6575|.  rupees  might  be  ascertained  and  in- 
Tested,  and  the  dividends  and  interest  paid  to  the- 
Plaintiff  during  her  life;    and  that  the  Defendant 
might  also  pay  to  the  Plaintiff^during  her  life,  by  half 
yearly  payments,  ^^  such  sum  of  money  as,  together 
with  such  half  yearly  dividends,  should  be  equal  in 
value  to  the  sum  of  300  rupees  */'  and  for  an  account 
of  the  personal  estate  of  the  testator- 


The  Defendant,  by  his  answer,  stated  that  the  deed, 
poll    was  executed  by  the  testator  voluntarily  and* 
without  consideration  ;  that,  at  or  about  the  time  of 
the  first  application  made  by  the  Plaintiff  and  her  hus- 
band, the  testator,  in  a  conversation  with  the  Defend- 
ant, expressed  his  intention  to  put  the  business  in  a 
state  of  settlement,  and  asked  the  Defendant  if  he- 
would  act  for  him  in  case  there  should  be  occasipn^. 
which  he  the  Defendant  consented  to  do,  but  was  not 
afterwards  called  upon  to  take  any  part  therein  ;  that, 
in  looking  over  the  papers  of  the  deceased  for  mate- 
rials to  answer  the  bill,  there  was  discovered,  so  lately 
as  the  15th  of  October  1813,  the  said  deed  poll,  dated 
the  3d  of  September  without  any  year  stated,  in  a  com- 
pletely cancelled  state,  the  name  of  the  said  John 
Hunter  and  the  seal  (if  any  seal  had  been  affixed 
thereto)  being  both  torn  off;  that  from  the  conversa- 
tion aforesaid,  and  the  fact  ot  no  interest  having  been 
paid  on  the  said    eed  poll  since  July  1795^  the  De-* 
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faidant  was  inclined  to  believe  that  some  arrangement 
hid  been  made  between  the  parties ;  that  he  knew  not 
kow  the  deed  came  into  the  testator's  possession,  and 
could  not  otherwise  account  for  finding  it  among  his 
pipers  in  such  a  condition  than  by  supposing  that  it 
bad  been  delivered  up  in  consequence  of  some  sudi 
arrangement :  submitting,  therefore,  that  the  same 
must,  at  this  distance  of  time^  be  presumed  to  have 
been  duly  satisfied  ;  and  if  not^  that  in  consequence  of 
tbe  testator  having  withdrawn  all  his  property  and 
effects  firom  the  East  Indies  immediately  after  the  last 
payment  in  1795,  the  Plaintiff  could  only  be  entitled 
to  interest  on  the  said  sum  of  6575|  rupees  according 
to  the  legal  rate  of  interest  in  this  country. 
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There  was  no  evidence,  on  either  side,  tracing  the 
deed  out  of  the  possession  of  Farmer  into  the  hands  of 
the  testator ;  or  of  any  payments  in  respect  thereof 
ubsequent  to  that  made  in  Julj/  1795. 

The  suit,  having  become  abated  by  the  death  of  the 
Plaintiff  Mrs.  Slut/skeny  was  afterwards  revived  by 
ber  daughter  who,  as  the  only  child  of  the  deceased 
living  at  her  death,  claimed  to  be  entitled  to  the  prin- 
cipal sum  of  6575|  rupees  with  interest  as  directed 
by  the  deed. 


Sir  Samuel  Romillj/  and  Dowdeswell^  for  the  Plain- 


tiff. 


Hart  and  Bett^  for  the  Defendant. 


The  Plaintiff  must  shew  a  case  in  equity  of  such  a 
debt  as  might  have  been  received  in  a  court  of  law, 
supposing  the  instrument  to  be  still  entire ;  otherwise 
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1815.  he  can  have  no  assistance  here.    This  is  the  case  of  a 

mere  voluntary  instrument,  on  which  no  relief  coald 
have  been  obtained  at  law.  A  deed  being  cancelled  is  the 
Hunter.       best  evidence  of  a  complete  acquittance.  At  law  there 

is  no  possibility  of  recovering  on  such  an  instrument. 
It  is  true,  that  some  late  cases  (a)  have  allowed  the 
proceeding  upon  evidence  of  a  deed  which  is  lost,  but 
none  upon  a  deed  which  is  cancelled.  Suppose,  in 
equity,  that  a  bill  were  brought  by  the  obligee  of  a 
bond  stating  such  circumstances  as  the  present, 
would  it  not  be  a  sufficient  answer  that  the  bond  is 
in  the  possession  of  the  obligor  cancelled  I  Then  there 
was  a  receipt  given  to  the  Plaintiff  at  the  time  of  de- 
positing the  deed  for  safe  custody  with  Farmer.  Why 
is  that  receipt  not  forthcoming?  No  doubt,  because 
it  was  delivered  up  by  the  Plaintiff  at  the  time  of  the 
arrangement  being  made,  in  consequence  of  which  the 
deed  was  cancelled.  The  finding  of  the  deed  then,  in 
its  present  state,  is  at  least  primd  facie  evidence  of  a 
discharge ;  and  it  lies  upon  the  other  party  to  shew 
that  it  was  so  cancelled  by  fraud,  accident,  or  mistake. 

In  answer  to  a  question  of  the  Master  of  the  Rolls j 
Sir  Samuel  Romillj/  informed  the  Court  that  the 
reason  of  the  bill  not  being  sooner  filed  was  that  the 
Plaintiff  had,  till  a  short  time  previous  to  the  filing 
thereof,  been  in  the  situation  of  an  alien  enemy  and 
therefore  unable  to  sue. 

The  question  raised  by  the  answer  respecting  the 
rate  of  interest  was  declined  to  be  argued,  as  being 
fixed  by  the  terms  of  the  instrument. 

(a)  So  in  Ready,  Brook*  dy  t.  Stephenson^  10  East^ 
many  3  T.  R.  151.  and  Ilen^     55. 
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s 

The  Master  of  the  Rolls, 

If  tbere  were  any  serious  doubt  as  to  the  original 
Taliditj  of  the  instrument,  it  would  be  a  fit  case  to  be 
feot  to  law.  If  not,  then  can  it  be  presumed  that  it 
was  cancelled  by  fraud,  mistake,  or  accident  ?  It  would 
be  strong  evidence  of  its  having  been  so  improperly 
cancelled,  to  shew  that  no  compensation  had  ever  been 
made  to  the  Plaintiff*  Hunter  could  not  legally 
cancel  it,  without  first  satisfying  the  debt.  Now  it 
does  not  appear  that  this  instrument  ever  came  into 
the  Plaintiff's  possession.  It  was  originally  in  the 
hands  of  Hunter* fi  partners ;  then  came  into  those  of 
Farmer^  with  whom  it  was  deposited  for  safe  custody. 
So  far  the  Plaintiff  never  was  entrusted  with  the  cus- 
tody of  it;  and  here  the  history  drops.  It  seems  that 
it  was  aever  intended  to  entrust  the  instrument  to  the 
Plaintiff.  Is  there,  then,  any  and  what  presumption  that 
it  did  get  into  her  hands  notwithstanding ;  and  that, 
having  done  so,  it  was  afterwards  given  up  by  her  in 
consequence  of  an  arrangement  with  Hunter? 

It  is  dear  that  this  could  not  have  been  the  case 
previous  to  the  month  of  December  1801,  when  the 
application  was  made  for  the  arrears.  If,  then,  there 
was  any  adjustment  at  all,  it  must  have  taken  place 
between  that  period  and  the  death  of  Hunter^  only  two 
months  after  it.  Is  there  any  circumstance  to  render 
it  probable  that  such  an  event  did  actually  occur  ?  On 
the  contrary,  the  conversation  referred  to  points  at  no 
such  intention.  He  asks  the  Defendant  if  he  would  be 
willing  to  act,  should  there  be  occasion.  This  looks 
more  like  creating  a  trust  tlian  as  pointing  to  a  settle- 
ment  of  the  business,  which,  if  made,  might  as  well 
have  been  without  any  intervention  of  the  Defendant. 
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There  could  be  no  occasion  for  the  appointment  of  a 
trustee,  supposing  the  principal  money  to  be  paid. 

To  presume  such  an  arrangement,  therefore,  would 
be  to  presume  what  is  altogether  imaginary.  But  it 
IS  said,  that  the  cancellation  of  the  instrument  can  be 
accounted  for  on  no  other  supposition.  What  proba- 
bility is  there  in  the  supposition  itself?  Is  it  any  way 
likely,  or  is  it  at  all  within  the  bounds  of  credibility, 
that  such  a  transaction  could  have  taken  place,  that 
the  payment  of  so  large  a  sura  could  have  been  made, 
without  any  entry  in  Hunter*s  books,  without  cheque, 
receipt,  or  document  of  any  description  whatever?  .  •  • 
and  that  to  some  unknown  person,  for  the  use  of  par- 
ties resident  in  Holland  ^ 

In  the  absence  of  all  such  testimony,  it  is  much 
more  natural  to  conclude  that  the  instrument  was  im- 
properly cancelled.  I  say,  improperly,  without  im- 
puting a  design  to  defraud.  But  who  can  say  what 
accident  might  have  happened  to  the  paper,  through 
mere  mistake  or  carelessness,  between  the  time  when 
all  trace  of  its  history  vanishes  and  the  death  of  Hun- 
ter; or  again,  between  the  death  of  Hunter  and  the 
discovery  which  ensued  upon  the  filing  of  the  bill  ? 


With  regard  to  the  value  of  the  rupees.  Bell  referred 
to  the  case  of  Cockerell  v.  Barber,  (a)  as  deciding  the 
question ;  but  it  was  agreed  that,  if  any  dispute  should 
arise,  it  must  be  brought  before  the  Court  by  way  of 
exceptions  to  the  Master's  report. 


(a)  16   Ves.   461.       The      Hackettj  1  Eq.  Ab.  268,  was 
case  of  Lord  Dungannon  t.     alio  mentioned. 
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^  Refer  it  to  the  Master  to  take  an  account  of  what 
18  due  to  the  Plaintiff  for  principal  and  interest  on  the 
deed  poll,  or  instrument,  in  the  pleadings  mentioned, 
according  to  the  rate  of  interest  therein  mentioned ;  and 
the  Defendants,  by  their  answer,  admitting  assets,  let 
the  said  Defendants  pay  to  the  Plaintiff  what  the 
Master  shall  so  find  due  for  principal  and  interest  as 
aforesaid.  The  Master  to  tax  all  parties  their  costs 
of  the  suit,  to  be  paid  by  the  Defendants  out  of  the 
4e«tator^s  estate/' 
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HOLDEN  V.  HAYN  and  BACON. 


Rolls. 


ON  the  S4th  of  May  1811,  the  Defendant  Bacon  Bill  for  specific 
signed  an  agreement  to  become  the  purchaser  of  performance  of 
an  estate  from  the  Plaintiff,  at  the  price  of  £10,100,  an  agreement  to 

payable  by  instalments.  P**'?  */^? 

*^  "^  "^  against  the  ori- 

ginal reodee 
On  the  31st  of  Mai/^  Bacon  assigned  all  his  right  and  ^^^  ^q  assignee 

interest  in  the  said  agreement  to  the  other  Defendant  of  his  contract, 
Hayn  for  J^800  oyer  and  aboye  the  purchase-money,    dismissed  as 

against  the 
The  abstract  of  title  was  deliyered  by  the  Plaintiff  farmer,  the 
to  the  Defendant  Hayn  who  paid  the  two  first  instal-  ^*J^"^ jf  ^®'°^ 
ments  to  the  Plaintiff  wjien  they  respectiyely  became        '  f  bt 
due  and  was  admitted  into  possession  on  the  day  sti-  ^^^^  ^^^^  ^^  ^^^ 
pulated  by  the  agreement ;  and  the  bill,  filed  after  the  ^cute  a  convey- 
third  instalment  became  due  and  possession  so  taken,  ance,  to  haye 

accepted  the 
latter  as  purchaser.     Qu.  If  the  bill  had  been  filed  against  the  original 
purchaser  only. 
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1815.  prayed  that  Hayn  and  Bacotfy  or  one  df  them,  inig^ht 

be  directed  to  paj  to  the  Plaintiff  the  amount  thereof, 
with  interest,  from  the  day  on  which  it  was  payable, 
Uatn  and  and  to  secure  the  remainder  of  the  purchase  money  by 
Bacok*  mortgage  of  the  estate  upon  the  Plaintiff^'s  executing 
and  delivering  to  Hayn  a  proper  conveyance,  and  for 
a  specific  perlbrmance,  or  that,  in  case  Hayn  should 
refuse  to  accept  such  title  as  Plaintiff  was  able  to 
make,  the  agreement  might  be  rescinded  and  Hayn 
restore  the  possession;  also  for  an  account  against 
Hayn  only.  • 

Feb.  l%y  1814.  The  decree  made  on  the  hearing  of  this  cause  re- 
ferred it  to  the  Master,  to  enquire  and  state  to  the 
Court  who  were  the  necessary  parties  to  join  in  the 
conveyance  to  be  made  according  to  the  terms  of  the 
agreement;  and  the  Master,  by  his  report,  certified 
(among  other  things)  the  &cts  abovementioned,  and 
that  he  conceived  the  Plaintiff  and  one  Dashwood  to 
be  the  necessary  parties  to  join  in  such  conveyance. 


Dec  Viy  i%lb*  This  day  the  cause  came  on  to  be  heard  upon  fur- 
ther directions,  when  it  was  contended,  for  the  De- 
fendant Bacony  that  he  was  unnecessarily  made  a  party 
to  the  suit,  and  that  the  bill  ought  to  be  dismissed  at 
against  him. 

Leach  and  Grimwood^  for  the  Plaintiff. 

Hart  and  Benyon^  for  the  Defendant  Bacon. 

Sir  S.  Romilly  and  RootSy  for  the  Defendant  Hayn. 
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The  Master  of  ike  Rolls. 

If  the  bill  had  been  filed  against  Bacon  only,  it 
might  have  been  a  question  whether  the  circumstances 
tmount  to  a  waiver  of  the  original  contract  and  ac* 
ceptance  by  the  Plaintiff  of  the  other  Defendant  as 
purchaser  in  his  place.  But  here  Bacon  has  all  along 
been  treated  as  a  mere  formal  party ;  and  the  offer 
Bade  by  the  bill  is  to  convey  to  Hayn^  or  such  person 
18  lie  shall  appoint.  Not  a  word  of  any  conveyance  to 
Bacon.  It  is  therefore  by  the  act  of  the  Plaintiff  him* 
self  that  Hayn  is  placed  in  the  situation  of  purchaser^ 
ud  he  only* 
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Bill  dismissed,  as  against  Bacon,  without  costs* 
Bayn  decreed  specifically  to  perform  bis  agreement 
sod  to  pay  Plaintiff  his  costs  of  the  suit* 


MUSGRAVE  V.  MEDEX* 


Dee.  lU 


rl  this  case,  it  having  been  referred  to  the  Master(a)      Order  on 
to  see  whether  it  would  be  for  the  benefit  of  the  sureties  to  pay 
parties  to  the  original  suit,  that  a  suit  should  be  in-  ^^^^7  i°to 
stituted  against  Isaac  Medex,  the  son  of  the  Defendant  ^'"^'  ®°  ^^^^ 

Moses  Medex,  and  Isaac  having  consented  to  be  made 

cognizance  en* 

a  party  to  the  suit  already  depending ;  the  Master  ^^  j^^^  ^^  ^ 
reported,  and  Isaac  was  made  a  Co-defendant  with  his  f^  exeai. 
^thtTy  accordingly. 

(a)  3  Yes.  and  B.  167. 
E 
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An  order  for  a  nc  exaU  aftenrards  issued  against 
the  Defendant  Isaac^  who  entered  into  the  usual  bond, 
by  Jiimaelf  and  a  surety^  not  to  go  out  of  the  kingdom 
without  leave  of  the  Court  Shortly  after  putting  in 
his  answer,  he  went  abroad  without  permission ;  and  an 
application  was  this  day  made  to  the  Court,  on  the 
part  of  the  Plaintifl^  that  the  other  Defendant,  Moseg 
Mfidesy  may  pay  into  Court  the  sum  for  which  the 
writ  was  marked,  he  having  agreed  to  be  answerable 
for  Isaac  ;  or,  in  default  thereof  that  proceedings  may 
be  had  upon  the  bond  given  by  Isaac  and  his  surety. 


Sir  Samuel  RomiUjf  and  Hart  in  support  of  the 
motion. 

Leach  contri. 

Ordered  accordingly. 


Jan.  to,  1816.      After  the  vacation,  Leach  moved  to  discharge  this 

order,  upon  circumstances  under  which,  he  contended, 
that  the  money  had  in  fact  been  already  paid  by  the 
Defendant  Isaac  Medcx  previous  to  his  going  abroad. 
But  the  Lord  Cba»ceUor  was  of  opinion  that  the  ques- 
tion had  nothing  to  do  with  the  present  application ; 
and  the  motion  was  reftised  with  costs. 

In  the  course  of  the  argument,  Hari  mentioned  the 
following  case  of  UUen.  v.  llHen^  in  which,  though  a 
case  of -inadvertence,  (which  the  present  was  not  con- 
tended to  be,)  the  Court  would  not  grant  the  in* 
didgeoee  sought  to  be  obtained. 
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UTTEN  V.  UTTEN.  Dec.  14. 

UNDER  similar  circumstances  with  the  preced* 
ing  case.  • 

Sir  Samuel  Romilly  and  Parker ^  for  Plaintiff,  moved 
that  the  bond  may  be  ordered  to  be  delivered  over  to^ 
and  put  in  suit  by,  Plaintiff  against  Defendant  and* 
his  sureties. 

Hart  and  Mascallj  for  the  sureties,  suggested  that 
the  money  claimed  by  the  Plaintiff  in  this  cause,  was 
on  account,  and  not  yet  proved  to  be  actually  due ; 
that  the  Defendant  had  put  in  an  answer  which  was 
not  excepted  to ;  and  that  the  Defendant  had  gone 
abroad  under  a  mistake  as  to  the  effect  of  his  bond,  x 
the  condition  whereof  he  presumed  to  be  satisfied  by 
the  putting  in  of  his  answer ;  therefore  requesting  that 
the  sureties  may  be  discharged  on  entering  into  recog« 
nizances  to  abide  the  event  of  the  cause. 

Sir  Samuel  Romilly  in  reply,  observed  that,  al- 
though a  party  was  sometimes  allowed  to  give  security 
to  abide  the  event  of  a  cause,  this  could  be  only  done 
in  respect  of  a  private  transaction,  not  where  he  had 
heen  guilty  of  violating  an  order  of  the  Court. 

The  Lord  Chancbllob 

Ordered  the  money  to  be  paid  into  Court  within  six 
months,  together  with  costs  of  ttie  application. 
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Dec.  19.  BURROUGHS  v.  OAKLEY. 


Vendee  in  /^^  ^^  ^^^^  ^^  June^  1812,  tlte  premises  in  ques- 
possession,  ob-  V^  tion  were  put  up  to  sale  by  public  auction  ;  and 
jectiug  to  title,  among  the  conditions  of  sale,  were  the  following,  viz. 
required  to  pay  ^^^\^  purchaser  to  pay  a  deposit  of  20  per  cent,  on  the 
IS  pure  ase  purchase  money  and  sign  an  agreement  to  pay  the  re- 
Court  althoush  •™^*"^'^  ^"  ^^  before  the  31st  of  August^  1812,  on  hav- 
the  fact  of  pos:  '^^S  ^  g^^^  title ;  and,  if  any  delay  should  arise  in  com- 
session  appear-  pleting  the  purchase  beyond  the  said  31st  of  August, 
ed,  not  upon       the  purchaser  to  pay  interest  on  the  remainder  of  his 

the  pleadings,      purchase  money,  at  5  per  cent,  from  that  period, 
but  upon  af&da- 

^^  ^'  The  Defendant  becoming  the  purchaser  at  this  sale 

paid  the  deposit  and  signed  a  memorandum  to  complete 
bis  purchase  according  to  the  conditions. 

On  theSIst  of  August,  he  was  let  into  possession. 

In  1815,  the  Vendor  filed  his  bill  for  a  specific  per« 
formance.  The  bill  contained  no  allegation  that  the  De- 
fendant had  taken  possession ;  nor  did  the  Defendant's 
answer  admit  it :  it  merely  stated  the  agreement,  but 
disputed  the  title. 

« 

This  day^  the  Plaintiff  moved,  on  afiidavit,  that  De- 
fendant might  pay  his  purchase  money  into  Court,  with 
interest,  from  the  time  of  being  let  into  possession. 
The  affidavit  stated  the  fact  of  taking  possession,  and 
a  correspondence  which  had  taken  place  between  De- 
fendant's  Solicitor  and  Plaintiff,  explaining  away  the 
objections  to  the  title,  and  calling  repeatedly  on  De« 
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fendant  to  take  the  conveyance^  which  had  been  pre* 
pared,  without  obtaining  any  satisfactory  answer. 

Sir  Samuel  Romillj/  and  Eden  in  support  of  the  mo- 
tion,  cited  Gibson  v.  Clarke  (a). 

Bose^  for  the  Defendant^ 

The  cases  in  which  the  Court  has  interfered  to  take 
purchase  money  out  of  the  hands  of  the  purchaser,  are 
of  recent  decision.  In  that  referred  to,  the  circum- 
stance of  not  making  good  the  title  was  a  mutual  sur- 
prise on  both  parties;  a  feature  which  is  wanting  in 
that  now  before  the  Court.  Also,  in  all  the  former 
cases,  the  biU  has  prayed,  in  addition  to  the  prayer  for 
a  specific  performance,  that  the  Defendant  may  pay  the 
money  into  Court  or  deliver  up  the  possession.  Here, 
the  fact  of  the  Defendant  having  been  admitted  into 
possession  is  not  stated  in  the  bill ; — consequently,  no 
part  of  the  relief  prayed  is  founded  upon  it ;  and  the 
present  motion  is  only  grounded  on  affidavit. 


63 


1S15, 


Burroughs    . 
Oaklet* 


7%eLfORD  Chancellor  said  that,  though  there  is 
no  case  in  which  the  Court  has  acted  on  affidavit,  yet 
its  interference  may  be  justified  by  the  circumstances. 
In  this  case,  although  the  contract  in  terms  seemed  to 
contemplate  delay,  that  could  mean  only  reasonable  de* 
^7)  and  not  such  as  should  arise  out  of  obstacles  ap« 
pcaring  to  be  created  by  the  Defendant  himself.    It 


Dec^  M. 


(fl)  1  Ves.  and  B.  flOO.     15  Ves.  317.  Smith  i.  Lloifdy 
See  also,  Clarke  t.  fVikony        Maddocky  83. 
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1815*  was,  therefore,  a  case  in  which  the  Court  would  take 

_  the  purchase  moDey  into  its  own  keeping. 

BUBROUGBI  .         ^  ^  ^     ^ 

9. 

Oaklet.  Ordered  accordingly. 


Jii^  3  and  2(J.    JOHN  PRITCHARD  t.  FLEETWOOD,  and  the 
Dec.  14  and  21.    Assignees  of  JOHN  PRITCHARD  the  Younger  (a\ 

If  a  purchaser  HpiHE  Plaintiff  was  entitled  to  two  equitable  rents- 
of  the  legal  JL    charge,  one  of  j^50.  jper  annum j  and  the  other  of 

estate  in  lands,    ^^47^  p^f>  annum^  issuing  out  of  estates  of  the  bankrupt, 
^  '^1^  "*      t/oAn  Pritchard  the  younger.    And  he  claimed  to  be 
^       ref     *    entitled  to  another  equitable  rent-charge,  of  jf 50.  per 
to  pay  the  rent-  ^^^^^y  issuing  out  of  the  same  estates, 
charge,  a  re- 
ceiver will  be  llie  Defendant  Fleetwood  was  mortgagee  in  pos* 
appointed.          session  of  the  estates,  and  had  paid  the  three  rents- 
charge,  from  the  S9nd  of  September,  1810,  the  date  of 
his  mortgage,  down  to  the  8th  of  October,  1814,  when, 
the  commission  of  bankrupt  issued  against  «7.  Pritchard 
the  younger.  Shortly  after  that  event,  notice  was  given 
to  Fleetwood  that  the  assignees  under  the  commission 
disputed  the  validity  of  th^  last  mentioned  rent-chai^. 

The  bill  prayed  an  account  and  payment  of  the  three 
rents-charge.  And,  oh  the  coming  in  of  the  answers, 
Hart  now  moved,  on  the  behalf  of  the  Plaintiff,  for  a  re- 
ceiver. The  motion  vras  opposed  by  jffaslewoodj  for  the 
Defendant  Fleetwood;  and  by  Wilsony  for  the  Assignees. 

(a)  Ex  Relatione* 


i 
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LoHB  CaANtJELLOlt. 

WbM  a  person*  tabes  a  conveyance  of  a  legal  estate 
flobject  to  equiftible  interesfs,  he  must  satisfy  those  in*- 
kmts,  or  sulNtiit  to  the  appointment  of  a  receiver.  If 
ftems  reasonable  that  the  an^rs  and  growing  instal* 
nestf  of  th^  two  annuities  to  which  the  title  is  not  dis^ 
pated  should  be  paid  to  the  PlaintiflT,  and  that  the  ar- 
rears and  growing  instalments  of  the  other  annuity 
dmld'  be  paid  ilito  Coilrt.  I  cannbt^  in  this  stag^  of 
tfaecavise^  make  an  order  for  such  paymcfnbs  onleto  bjr 
coDseDt.  But^  if  M\r.  Fleehtdad  consents  tb  such 
cnfer,  I  shidl'  refuse  the  application  (w  a  recover. 

Redwood  oMisMtinjj^  the  order  was  made. 


AS 
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PnTCUARB 
FhKKtWOdDm 


MILLS  V.  FARMER. 


J": AMES  MiUs^  by  his  will,  dated  23rd  ofJune^  1806,      Testator 
in  the  first  place  directed  that  all  his  just  debts  ii  directs''  the 
and  funeral  expences,  and  all  the  legacies  which  he  residaeofbis 
dioold  give  by  his  said  will^  or  by  any  codicil,  should  personal  estate 
be  paid  as  soon  as  possible  after  his  decease ;  and  then,  ^'  ^^  ^  ditided 

after  snvinff  several  pecuniary  legacies  to  a  ccmsiderable    ?'  .^,.  ^^ 

\  ^       ^  '     ^x.'       1  ^-  J     ^1.  charitable  pur. 

amount,  to  certam  of  his  relations  and  other  persons,  ^^  mention* 

and  after  a]ppointiiig  the  Defendant  Farmer  and  ano-  ^  i^y  iiim 

^<  and  other 
<'  charitable  purposes  as  I  do  intend  to  name  heresfter.''  He  afterwards 
makes  a  codicil)  and  names  no  charitable  purposes.  Held,  a  disposition 
of  the  residue  in  faTonr  of  charity,  to  be  carried  into  eaecation  by  the 
Conrt,  having  regard  to  the  objects  particnlarly  paiated  eat  by  the 
testator. 
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tiier,  his  executors,  with  equal  legacies,  proceeded  in 
the  following  words,  ^^  The  rest  and  residue  of  all  my 
^  effects  I  direct  may  be  divided  for  promoting  the  gos- 
^  pel  in  foreign  parts  and  in  England  for  bringing  up 
^  ministers  in  difierent  seminaries  and  other  charitable 
^^  purposes  as  I  do  intend  to  name  hereafter  after  all 
^^  my  worldly  property  is  disposed  of  to  the  best  ad« 
^  vantage/' 


Afterwards,  on  the  I4th  of  Augnsij  1807,  he  address- 
ed a  letter  to  his  executors,  as  follows : — ^^  Dear  gen- 
tlemen,— In  case  of  illness  or  death,  I  have  sent  to 
Messrs.  Roberts  and  Curtis^  a  box  in  which  is  mv  last 
will  and  testament,  and  several  writings/'  which  are 
specified.  He  then  requester  that,  in  lieu  of  what  he  had 
bequeathed  his  executors,  they  would  accept  £500* 
each,  and  divide  his  win^"  between  them  ;  and  that  cer« 
tain  other  persons,  named  in  the  letter,  might  receive 
some  other  specific  and  pecuniary  legacies;  and  con- 
cludes thus: — '^  It  is  needless  to  have  any  of  my  rela- 
tions attend  my  ftineral,  as  it  is  apt  to  breed  ill  will 
amongst  them ;  and  their  grief  on  such  occasions,  is 
generally  attended  with  hypocrisy ;  therefore,  be  pleas- 
ed to  accept  of  these  trifles,  with  my  best  wishes;  and  I 
pray  that  God  may  guide  you.'' 

The  testator  died  after  writing  this  letter,  which  was 
proved  by  his  executors,  together  with  the  will,  as  a 
codicil  thereto. 

The  bill  was  filed  by  the  next  of  kin,  praying  an  ac- 
count, and  distribution  of  the  residue  as  being  undis- 
posed of  by  the  will  and  codicil  of  the  testator. 

The  Attorney  Generalj  who  was  a  party  Defendant 
to  the  suit,  claimed  the  residue  as  given  to  charity. 
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This  day,  the  cause  came  on  to  be  argued  before  his  1815. 

honour  the  Master  of  the  Rolb.  >^^v*%i/ 

Mills 
r. 
The  case  was  but  little  argued ;  but,  on  the  part  of       Farmer. 

the  AUornei/  General^  was  treated  as  decidedly  in  fiivour  rolls. 
of  charity,  on  which  his  honour  said  (a)  "  That,  so  far  •'^"-  ^^3  ^811, 
from  its  being  a  case  upon  which, there  could  be  no 
doubt  of  its  being  a  bequest  substantially  to  charity,  he 
was  clearly  of  opinion,  that  it  must  be  held  void  for  un- 
certainty; for  that,  in  the  first  place,  two  or  three 
vague  objects  of  charity  were  mentioned,  between  which^ 
so  named,  and  other  objects  of  charity  which  he  pro- 
fessed  a  design  of  naming  afterwards,  the  testator  ex- 
pressed 9l  future  intention  to  divide  his  property ;"  and 
adred,  ^^  how  it  was  possible  io  say,  in  the  absence  of 
all  subsequent  Specification,  what  portion  the  testator 
intended  to  give  to  the  purposes  he  had  bamed,  and 
what  portions  to  those  which  he  intended  to  name,  but^ 
did  not  name  ?  How  could  it  appear  whether  he  in- 
tended to  give  a  fortieth,  or  a  fiftieth,  or  a  hundredth 
part  to  both  or  either  of  the  purposes  mentioned ;" 
tlierefore  declaring,  ^^  that,  as  well  on  those  grounds,  as 
also  from  the  plain  meaning  of  the  clause,  as  altogether 
referable  to  a  future  specification  of  particulars  never 
afterwards  made,  the  clause  must  be  decreed  to  be  void 
for  uncertainty.'* 

And  so  decreed  accordingly. 

« 
Against  this  decree  at  the  Rolls,  the  Attorney  Gene* 

y^  presented  a  petition  of  rehearing;  and  the  cause 

^^Offling  on  upon  rehearing  before  the  Lord  Chancel* 

^  at  different  times  before  the  end  of  the  sittings 

(a)  Ex  Relatione. 
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181 5»  after  Triniijf  Term,  was  at  last  set  down  for  jodg* 
ment,  when  bis  Lordship  made  th6  following  observe* 
tions : — (a). 


Mills 
Farjuuu 


The  Lord  ChancblIiOb. 


Jug.  2^  1815.      (4fl^  stating  the  case).    This  matter  was  bn>a|^t 

forward   by  means  of  a  bill  filed  by  the    Plaintiff 
Milh^  and  odiers,  ii^sisting  that  they  were  entitfod  to- 
the  residue  of  this  estate,  the  Attorney  General  being, 
made  a  Defendant  in  order  to  raise  the  question,  whe* 
tber  this  clause  was  an  effectual  bequest  of  tlie  residue 
fin*  charitable  purposes.    I  understood,  upon  enquiry,, 
that,  when  the  cause  came  on  at*  the  Rolls,  the  mattmr 
was  stated  in  this  way ;  namdij,  that  this  was  a  bequest 
too  uncertain  to  be  valid  and  eflfectual,  and,  therefore^ 
that  the  residue  belonged  to  the  next  of  kin.    That 
was  the  whole  of  the  argument  then  submitted  \o  the 
Court  on  the  part  of  the  next  of  kin.    On  the  other 
hand,  I  do  not  find  that  there  was  any  argument  on  the 
part  of  the  Attorney  General;  and  his  honour  accord- 
ingly delivered  a  judgment  which  I  have  seen,  and 
which  amounts  to  this: — 

(Then,  after  stating  the  grounds  on  which  his  ho* 
nour's  decree  was  founded,  as  above  given,  the  Lord 
Chancellor  thus  proceeded : — ) 

Now  in  the  first  place  it  is  to  be  considered,  whe- 
ther,  supposing  that  the  words  ^^  other  charitable  pmr- 
poses  as  I.  do  intend  to  name  hereafter,''  can  have  no 
e0ect  whatever  as  to  such  other  charitable  purposes^ 
for  the  want  of  naming  them ;  it  therefore  follows  that  - 

(a)  Ex  Relatione. 
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the  objects  which  are  specifically  named  are  not  to  be 
at  all  attendee!  io ;  and  the  next  thing  to  be  considered 
18,  irbether  it  can  be  determined,    consistently  with 
ibrmer  decisions,  that  where  a  testator  gives  his  pro- 
perty to  such  charitable  purposes  as  he  intends  to  name 
tliereafter,  if  he  die  without  naming  any,  this  Court 
will  not  hold  that  his  general  intention  to  give  to  cha- 
rity is  sufficiently  expressed  so  as  to  operate  as  a  gift 
to  charity,  and  therefore  place  itself  in  the  rooiq  of  the 
testator  in  naming  the  q)ecific  olgects  of  that  intentioiu 
A  third  question  is,  if  a,  testator  give  the  residue  of  his 
property  to  A^  and  JB«,  and  such  other  person  as  he 
shall  hereafter  name,  to  be  divided  between  A.  and  B. 
and  such  person  so  to  be  named  hereafter,  and  die 
without  having  named,  whether  that  bequest  shall,  fiul 
altogether  as  to  the  two  already  specified ;  or  whether^ 
by  construction  of  law^  the  whole  residue  will  not  pas9 
to  them? 

That  these  questions  are^  all  of  them,  of  great  im- 
portance with  reference  .to  the  general  doctrines  of 
this  Court,  is  beyond  all  doubt.  There  is  a  case  so 
long  ago  as  in  S  Freeman  (a),  to  which  I  can  find  no 
contradiction  elsewhere,  although  I  should  be  glad  to 
meet  with  sufficient  ground  to  over-rule  it  judicially ; 


1815. 


MilXs 


(a)  9  Freem.  Cue  390. 
^  In  Cor.  Cane.  1702*  It 
^  was  said,  and  net  denied, 
^  that  if  a  man  deriseth  a 
^  snm  of  money  to  such  cha- 
^^  ritable  uses,  as  he  shall 
^^  direct  by  a  codicil  to  be^ 
*^  annexed  to  his  will,  or  by 
<^  a  note  in  writing;  and  af- 


^<  terwards  leaves  no  direc- 
<<  tion,  neither  by  note  nor 
<<  codicil,  the  Court  of  Chta- 
^^  eery  h^th  power  io  dis- 
<f  po^  of  it  to  such  charit- 
'*  a^le  uses  a^  the  Court 
^^  shall  th^okfit:  and  so  it 
^'  was  held  in  the  case  of 
<<  Mr.  Sidrofi^t  wUl,  and 
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but  not  finding  any,  it  is  aathqrity  enough  for  me  tm 
Bay,  that  the  present  case  ought  not  to  be  disposed  of^ 
as  if  there  could  be  no  argument  respecting  it.  Now^ 
whether  the  doctrine  in  the  case  referred  to  be  to  avail 
or  not  in  such  a  case  as  the  present,  I  do  not  yet  say ; 
but  it  is  proper  that  the  point  should  be  decided.  Sab« 
sequent  cases  do  not  go  the  length  of  confirming  that 
laid  down  in  The  Attorney  General  v.  Siderfin  (a), 
which  I  know  to  be  accurately  reported,  having  seen 
the  very  papers  that  were  made  out  when  that  case 
was  argued,  and  which  have  been  preserved  to  the 
present  day.  I  saw  them  in  the  hands  of  a  gentleman 
to  whom  they  had  been  transmitted.  They  are  now 
a  hundred  years  old.  That  case  was  this.  A  testator 
left  money  to  be  disposed  of  to  such  charitable  pur- 
poses as  he  had  mentioned  in  a  paper  which  (as  stated 
in  his  will)  would  be  found  at  his  death.  He  died,^ 
and  the  paper  was  not  to  be  found.  One  would  8up« 
pose  the  Court  would  have  said  that,  as  the  paper  was. 
not  to  be  found,  it  must  be  presumed  to  have  been 


<'  in  the  case  of  one  Jones; 
<^  but  if  the  will  points  at 
<^  any  particular  charity,  as 
<^  for  maintenance  of  a 
^^  schoolmaster  or  poor  wi- 
*^  dows,  then  the  Court  of 
^^  Chancery  ought  not  to  di- 
**  rect  it  io  any  other  pur- 
<<  pose  but  such  as  is  pointed 
<<  at  by  the  will;  as  if  the 
^^  devise  should  be  for  such 
<^  school  as  he  should  ap- 
<^  point,  and  appoints  none, 
'^  the  Court  may  apply  it  for 


^  what  school  they  please^ 
^^  but  for  no  other  purpose 
^^  than  a  school,  although  it 
^^  may  be  for  what  school 
<<  the  Court  thinks  fit.'* 

(tf)  1  Vern.  224.  1  Eq, 
Ab.  96.  This  is  the  case  re- 
ferred  to  by  .the  note  in 
Freeman^  under  the  name  of 
.  ^^  the  case  of  Mr.  Sidrofen"^ 
will."  S.  C.  cited  from  the 
Register's  book,  7  Yes.  45* 
note,  aft  ^^  the  Attomeff  Ge^ 
neral  t.  Siderfin.^ 
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destroyed,  or,  at  least,  would  have  sent  it  to  a  jury  to 
tiy  the  fiict  of  its  ever  having  existed :  but,  instead  of 
this,  it  was  held  that  the  words  shewed  a  general  in- 
teation  in  favour  of  charity,  and  that,  as  the  particular 
objectsof  such  intention  could  not  be  discovered,  the 
Court  would  designate  those  to  which  it  should  be 
applied ;  and  accordingly  the  Court  gave  it  to  Christ's 
Hospital. 
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Now  I  should  have  wished,  very  respectfully  to  his 
Honour  the  Master  of  the  Rolls j  that  the  present  case 
had  been  heard  by  him  as  fully  as  that  case  must  have 
been  heard.  And  since  the  parties  have  determined  to 
bring  it  before  me,  I  must  desire  to  have  it  argued 
oyer  again;  since  it  is  a  case  which,  if  I  affirm  the 
decree,  must  destroy  a  great  deal  of  doctrine  to  be 
collected  from  former  decisions ;  or,  if  I  reverse  it,  it 
most  be  on  grounds  very  different  from  any  that  ap* 
pear  to  have  been  touched  upon  in  the  Court  below. 

The  point  which  I  should  wish  to  have  argued  in 
&?our  of  the  next  of  kin  is,  that  the  doctrine  stated 
by  Frteman  is  not  supported  by  subsequent  cases,  and 
that  such  subsequent  cases  have  been  those  in  which 
the  testator  had  actually  devoted  the  residue  of  his 
property  to  charitable  purposes,  but,  in  consequence 
of  some  act  afterwards  performed  by  him,  or  of  the 
omission  of  some  act  necessary  to  be  performed,  it'had 
l^^me  impossible  to  find  out  the  object  of  his  intended 
'^neyolence. 


h  consequence  of  the  request  made  by  the  Lord 
^f^onceUor^  the  cause  was  set  down  to  be  argued  by 


» 


CAl&Ed  IN  CHANCiBIItlr. 


1^15. 


Ml&LS 

FAHifdu 

Nov.  7. 


one  Counsel  on  each  side  on  the  flfecond  daj  of  Mi' 
ehaebnas  Term,  wheti  it  came  on  accotdinglj. 

Sir  Arthur  Pigoti  for  the  AUorhey  General. 
Leach  for  the  next  of  kin. 


For  the  Attorney  General. 

The  question  is,  whether,  upon  the  fiice  of  the  willy 
the  intention  of  the  testator  to  devote  the  whole  re- 
sidue of  his  property,  is,  or  is  not,  so  expressed,  tts 
that  the  Court  will  carry  that  intention  into  execution ; 
whether  the  Court  will  say,  that  neither  the  whole  nor 
any  part  of  the  residue  is  so  devoted ;  or  that,  aecord« 
ing  to  the  rules  of  the  Court,  it  must  be  ^cnsidered  to 
be  disposed  of  for  such  charitable  purposes  tis  th(( 
Court  shall  think  fit  to  designate. 

With  reference  to  the  intention  of  the  testator,  as 
appearing  upon  the  lirill  itself  it  is  material,  in  the 
first  place,  to  observe  that  the  parties  clidiidifg  tbid 
residue  as  undisposed  of  and  therefore  dlstributaUe 
Kmong  themselves  as  the  next  of  kin  of  the  testa* 
tor  are  named  as  legatees  in  the  will  in  such  pro- 
portions as  he  thought  proper  to  assign,  {a)  From 
the  residuary  clause  it  is  evident  that  the  legacies 
so  given  were  intended  by  him  as  a  suffittent  and 
suitable  provision  for  each.  In  that  clause  he  uses 
the  word  '^  direct''  imperatively ;  and,  by  that  word 
^'  direct,"  has,  as  I  contend,  efiectually  excluded  the 
arguments  which  have  arisen  upon  the  will.    It  is 


(a)  It  does  not  appear, 
frotn  the  oM,  that  all  the 
next  of  km  had  l^ciesy  or 


were  named  to  the  will,  not- 
withstatiding  this  groabd  was 
taken  in  the  ar^iittlsiit. 
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■ot  recommendatory  only,  but  a  pofitive  injunetioil 
tkat  his  residue  is  to  be  applied  ^  for  promoting  the 
Gospel  in  foreign  parts  and  in  England  and  for  brings 
in;  up  Ministers  in  different  seminaries''  after  all  his 
woiidly  goods  shall  have  been  disposed  of  to  the  best 
advantage ;  and  he  concludes  by  reserving  to  himsdtf 
a  power  of  naming  other  charitable  purposes  thereafter. 
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Now,  if  this  decree  is  to  stand  as  pronounced  by  his 
HoBour  the  Masier  of  the  RolU^  the  principle  upon 
wUeh  the  decree  was  founded  will  be  affirmed  toge- 
ther with  it;  and  I  must  beg  leave  to  say,  it  is impos* 
able  that  your  Lordship  can  so  give  effect  to  it  with* 
9nt  placing  the  law  on  this  subject  in  a  state  of  uneer*^ 
tainty  and  conliision,  without  introducing  (that  greatest 
of  all  evils,  except  a  corrupt  administration  of  justice,) 
a  shifting  and  variable  exposition  of  the  law,  setting 
agthority  against  authority,  and  leaving  no  fixed  prin- 
cifde  upon  which  judges  can  act  in  ftiture  cases.  Con- 
aidered  in  this  light,  therefore,  I  am  so  &r  from  think* 
iqg  the  decree  now  snbmitted  to  the  revision  of  the 
Court  indifferent  in  its  nature ;  that,  on  the  contnury, 
1  esteem  it  as  of  importance  in  the  highest  degree,  in 
n4ach  the  doctrines  and  practice  of  tfiis  Court  can  ever 
be  held  as  important. 

It  would  be  great  injustice  to  the  learned  Judge  who 
pronounced  this  decree,  to  suppose  that  the  subject 
was  fiiUy  brought  before  -him,  or  the  authorities  now 
relied  on  in  opposition  to  his  opinion  properly  8ub« 
mitted  to  his  consideration.  In  point  of  fiiet  the  case 
was  otherwise.  On  the  part  of  the  Aliorney  Generai 
DO  discussion  was  attempted,  for  n<Mie  bad  been  ima- 
gined necessary  ;  and,  it  having  occurred  to  the  learned 
Judge  that  the  residuary  clause  was  void  for  uncer* 
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tainiy,  be  pronounced  his  judgment  accordingly^  and 
there  the  case  ended.  The  Attorney  General^  how* 
ever,  thought  it  his  duty  to  have  it  reconsidered ;  and 
directed  the  ajppeal  to  be  brought* 

That  which  is  now  tontended  on  his  part  is,  that 
there  has  been  by  this  testator  an  absolute  devotement 
of  the  entire  residue  of  his  property  to  charity,  leav* 
ing  nothing  incomplete  but  the  nomination  of  some  of 
the  objects  to  which  it  was  his  intention  that  it  should 
be  applied.  ^^  All  the  rest  and  residue*'  of  his  pro* 
perty  he  directs  ^^  may  be  divided/'  (that  is,  he  abso^ 
lutely  devotes  it  to  be  so  divided,)  for  disseminating 
the  Grospel,  and  for  bringing  up  Ministers  in  different 
seminaries,  and  for  other  charitable  purposes  which 
he  intends  thereafter  to  name.  All,  therefore,  that 
rests  in  intention  is  to  name^  not  to  devote^  for  that  he 
has  done  already;  and  he  has  done  it  in  terms  which 
cannot  be  more  largely  expressed,  more  comprehen- 
sive, or  more  descriptive  of  his  intention,  in  terms 
which  the  Court  has  already  held  sufficient,  as  of  them* 
selves,  to  devote  to  charitable  purposes.  The  gift, 
therefore,  is  complete.  It  is  ^^  to  be  divided/^  a  word 
which,  in  this  case,  cannot  have  the  same  sense  and 
construction  put  upon  it  as  if  the  bequest  had  been 
between  individuals,  where  there  might  be  a  survivor- 
ship. There  can  be  no  survivorship  between  ithese 
charities;  for  the  Gospel  never  dies;  it  is  eternal: 
and  the  Ministers  of  the  Grospel  must  ex;ist  for  even 
Neither  are  the  purposes  here  specified  vague  and  in* 
definite,  so  that  the  bequest,  on  that  account,  mustfiul 
fi:>r  uncertainty.  On  the  contrary,  they  are  sufficiently 
certain  in  their  nature,  and  pointed  out  with  sufficient 
precision,  te  enable  the  Court  to  act. 
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The  Lord  CsAVCEhijOR. 

I  take  the  argument  in  favour  of  the  gift  to  charity 
to  be  tbif.  The  testator  did  not  mean  the  ^  other 
charitable  purposes"  which  he  had  in  view  to  take 
eflSeet  at  all,  unless  he  should  thereafter  name  th^m. 
Suppose  I  give  to  my  nephews  A.  and  JB.,  and  such 
other  person  as  I  AaSL  name  hereafter.  If  I  do  not 
BUBe  that  other  person  hereafter,  shall  A.  and  B.  tak^ 
nothing? 
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For  the  Attorney  General. 

If  the  bequest,  in  the  supposed  case  of  individuals, 
were  so  framed,  as  according  to  legal  construction  to 
constitute  a  tenancy  inxommon,  then  A.  and  B.  being 
entitled  to  <Nie-third  each,  the  remaining  third  would 
be  left  undisposed  of.  If,  on  the  other  hand,  the  terms 
of  the  bequest  were  such  as  to  create  a  joint«tenancy, 
then  I  contend  that,  in  the  case  supposed,  it  would 
constitiite  A.  and  B.  joint-tenants  of  the  whole ;  and 
that  the  bequest  could  in  neither  case  be  considered 
as  having  failed  for  want  of  designating  the  third 
person  who  was  intended  to  take  together  with  them. 

Bot  in  the  .present  case  it  is  still  less  to  be  imagined 
that  that  omission  is  destructive  of  the  bequest;  on 
the  contrary,  there  are  circumstances  which  render  it, 
in  my  apprehension,  certainly  to  be  presumed  that  the 
^tor  had  changed  his  intention  of  naming  a  third 
<>bject,  and  left  the  entire  residue  to  go  to  those  already 
ii^ed.  In  making  the  codicil,  which  he  executed 
after  the  date  of  his  will,  his  attention  must  have  been 
called  to  the  state  in  which  his  affairs  were  left  by 
^at  will,  which,  as  he  must  be  supposed  to  have 
^owD,  was  conQrmed  by  the  codicil^  and  rendered  of 
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one  substance  with  it.  From  the  omission,  therefore, 
to  name,  in  that  codicil,  the  ^'  other  purposes''  which 
he  had  formerly  intended  to  mention,  the  only  reason- 
able and  consistent  inference  is,  that  he  had  aban- 
doned those  purposes,  leaving  his  will  valid  and  effec- 
tual as  to  the  purposes  already  designated.  But  then 
arises  the  question,  which  was  put  by  the  Master  of 
the  Rolby  relative  to  the  proportion  in  which  this  re- 
sidue is  directed  to  be  divided :  ^'  How  could  it  ap- 
pear whether  the  testator  intended  to  give  a  fortieth, 
or  a  fiftieth,  or  a  hundredth  part,  to  the  purposes  men- 
tioned?'' Suppose,  then,  that  the  testator  had  said, 
^^  I  give  my  residue  to  be  divided  in  such  proportions 
as  I  intend  to  name  hereafter ;"  would  it  be  contended 
that,  because  he  did  not  afterwards  name  the  propor- 
tions, the  bequest  of  the  residue  must  therefore  fiiU  to 
the  ground  altogether?  Yet  what  is  that  supposed 
case  but  the  present  ?  In  this  case  also,  the  testator 
has  not  named  the  proportions ;  and  -since  he  has  not 
named  them,  I  contend,  not  that  the  bequest  must 
therefore  fail,  but  that  the  Court  will  distribute  the 
aubject  of  it  in  equal  proportions. 


In  lyOjfly  -v.  The  AUometf  General  (a),  where  a 
testator  gave  *V  to  such  of  his  relations  as  were  most 
deserving,  and  in  such  manner  as  his  trustees  should 
think  fit,  and  for  such  charitable  uses  and  purposes  as 
they  should  also  think  most  proper  and  convenient;" 
the  Court  directed  that  one-half  of  the  estate  should 
go  to  the  testator's  relations,  share  and  share  alike, 
and  the  other  half  to  charitable  uses,  according  to  a 
scheme  to  be  approved  by  the  Master ;  the  known  rulei 

(a)  2  Eq.  Ab.  194.pl.  15.     Register's  bfk>k,  7  Yes.  M. 
4  Yiaer,  485.  pi.  16.  et  vide     note. 
the  decree  cited  from  the 
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measure  to  go  by. 

®      ^  Mills 

What  I  contend  therefore  is,  that  the  whole  is  valid ;       Farmer. 
that  the  clear  manifestation  of  the  testator's  will  to 
appropriate  the  whole  of  his  residue  to  charitable  pur- 
poses is  not  to  be  defeated  by  the  accidental  circum- 
itBDoe  of  his  having  omitted  to  state  in  what  propor* 
tioos  it  is  to  be  distributed  among  such  as  he  has 
thought  proper  to  particularize.    If  there  should  yet 
mniBaBy  doubt  upon  this  subject,  I  then  submit, 
that  the  utmost  length  to  which  the  Court  could  go, 
would  be,  to  put  the  charities  named  on  the  same  foot* 
ing;  as  the  two  individuals  in  the  case  supposed  by  your 
Lordship  would  be  placed,  supposing  the  words  such 
as  to  operate  a  tenancy  in  common.    And  how  can 
they  be  placed  on  the  same  footing  in  this  instance, 
where,  from  the  nature  of  the  expressions  used,  it  is, 
and  must  remain,  absolutely  uncertain  what  were  the 
numbier  and  extent  of  those  other  objects  which  the 
testator  had  in  view  at  the  time  of  making  this  be- 
quest ?  We  are  therefore  forced  back  to  my  original 
position,  which  is,  that  effect  must  be  given  to  the 
whole  bequest. 

The  will,  in  the  interpretation  of  common  sense, 
amounts  to  this — ^^  I  devote  the  whole  residue  of  my 
property  to  charitable  purposes.  As  to  some  of  those 
purposes  my  mind  is  made  up — those,  for  instance,  of 
promoting  the  Gospel,  and  bringing  up  Ministers  in 
diferent  seminaries.  These  purposes  are  fixed  and 
decided,  and  I  therefore  declare  them  to  be  among  the 
objects  to  which  my  residue  is  so  devoted.  Whether 
I  may  afterwards  add  to  these  objects  others,  about 
which  my  mind  is  not  so  fixed  and  decided,  is  at  pre« 
lent  uncertain  3  but  whatever  other  objects  I  may' 
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name  hereafter,  I  mean  that  my  residue  should  be  ap- 
plicable to  them  as  well  as  to  those  which  I  have 
named  already."    The  words  ^*  other  purposes  as  I 
9hall  name  hereafter,"  can,  consistently  with  the  gene- 
ral intention  before  made  manifest,  be  taken  to  mean 
nothing  but  ^  whatever  other  purposes  I  may  name 
hereafter."    What  then  is  the  consequence  of  his  not 
having  named  any  other  purposes  than  those  already 
mentioned  ?  What,  but  that  those  already  mentioned 
are  alone  to  take?  If  I  do  name  others,  those  others 
shall  take  together  with  those  I  have  named ;  but  if  I 
xk>  not  name  others,  those  which  I  have  named  shall 
exclusively  take.    Then  comes  the  codicil,  made  foar* 
teen  months  after  the  will,  by  which  it  is  plain  that 
he  considered  the  will  as  complete,  and  had  it  not  in 
bis  contemplation  to  make  any  further  or  other  testa- 
mentary disposition.    What  is  the  operation  of  this 
codicil,  but  as  if  he  had  said,  ^^  the  intention  I  for- 
merly expressed  of  naming  other  charitable  purposes 
is  abandoned ;  and  the  latter  part  of  the  alternative 
must  therefore  prevail;  namely,  those  objects  muit 
take  whidh  ajne  named  in  the  will  ?" 


There  was  no  occasion  for  his  saying  this  in  words. 
The  alternative  in  his  mind  is  sufficiently  apparent  from 
the  introduction  of  the  clause  itself.  If  he  had  really  in- 
tended that  that  clause  should  have  no  effect  at  all,  un- 
less he  should  afterwards  make  up  his  mind  about  giving 
his  property  to  other  objects  besides  those  he  had  men- 
tioned, he  would  have  made  no  disposition  whatever  until 
he  had  so  made  up  his  uiind.  What  possible  purpose 
could  it  answer  to  express  a  mere  intention,  which  was 
not  to  take  effect  unless  he  should  do  some  other  act  in 
future,  at  the  time  of  doing  which  it  would  be  quite 
as  easy  for  him  to  carry  into  effect  his  intention  alto- 
gether ?  He  might  have  actually  intended^  at  the  tima 
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of  making  his  will^  to  name  other  pui^ioses ;  and  with 
that  view  the  introduction  of  the  clause  was  very  rea- 
sonable, securing^  his  main  object,  the  devotement  to 
charitable  purposes,  and  at  the  same  time  reserving 
the  power  of  nomination  as  to  some  of  those  purposes, 
without  afterwards  disturbing  his  will  as  to  others 
vhidi  be  was  determined  should  take  effect  at  idl 
events. 


1815. 


MiLIA 

9. 

Farmer. 


To  come,  now,  to  the  consideration  of  the  cases;  the 

fint  circumstance  which  roust  strike  us,  with  regard  to^ 

tlie  present,  is,  that  it  is  inftnitely  stronger  than  many 

of  those  in  which  the  Court  has  supported  a  testator's 

intention  to  give  to  charity ;  because^  in  this  theri 

are  fixed  and  certain  objects  of  that  intention  whidk 

(he   testator  has  pointed  out,    and  it  is   thesefore 

not  one  of  those  imperfect  cases  in  which  the  Comrt 

has  taken  upon  itself  to*  designate  the  objects.    In  U: 

ease  where  ^e  property  is  given  to  trustees  for  the 

general  purposes  of  charity^  although  the  trustees  shall 

have  done  nothing  towards  fulfilling  the  objetta  <if  the 

trust,  the  Court  will  take  it  out  of  their  handsy:  end 

assume  to  itself  the  power  which  they  have  neglected 

lo  exercise.    In  the  name  of  common  aente,  vihere  n- 

the  difference  between  that  case  and  this^  in  which  t|ie 

testator  has  named  no  trustees,  but  faa9  dHroted  his 

property  in  as  absolute  a  manner  to  dmrtty  as  if  he 

had  created  a  speeifK  trust  for  that  purpoaa,  aaA  ia 

which  the  Court  is,  therefore,  fully  a»  competent  to 

aasume  the  administration  as  in  the  other?  What  have 

the  next  of  kin  to  do  with  this  question  ?  The  testator 

has  positively  excluded  them  by  providing  for  them, 

in  the  first  place,  out  of  his  general  property.     He 

has  said,  I  give  a  part  of  my  property  to  my  next  of 

kin.    Another  part  of  it  I  give  to  charity.     How  can 

the  next  of  kin  claim  both  parts  ?  And  how  can  the 
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Court  support  their  claims  consistently  with  any  sha- 
dow of  deciding  conformably  to  the  testator^s  in- 
tention ? 

There  would  be  some  shew  of  pedantry  in  going 
through  the  authorities,  after  the  very  full  and  Gom- 
plete  examination  of  them  by  your  Lordship  in  the 
case  of  Moggridgc  v.  Thackwell  (a) ;  a  case  which 
bears  in  itself  so  strong  an  analogy  to  the  present,  that 
it  would  be  enough  to  rest  upon  your  Lordship's  de- 
cision in  that  single  instance.  That  ease  was  upon  a 
dause  in  a  will,  bequeathing  the  residue  of  the  tes- 
tator's personal  estate  to  a  person  therein  named,  as  a 
trustee,  to  be  disposed  of  by  him  in  such  charities  as 
he  should  think  fit,  recommending  a  particular  object 
of  charity ;  and  there,  although  the  distribution  was 
expressly  confided  to  a  certain  person,  who  died  long 
before  the  testatrix,  and  of  whose  death  she  had  notice, 
yet  it  was  held  that  the  general  intention  roust  pre- 
vail, and  that  this  Court  would  itself  assume  the  ad- 
ministration and  give  efiect  to  that  intention  by  a  re- 
fiunencerto  the  Master,  having  regard  to  the  particular 
object  pointed  out  by  the  testatrix.  In  that  case,  as 
in  the)  present,  the  next  of  kin  claimed  the  legacy  as 
lapsed  by  the  diMith  of  the  trustee  to  whom  it  was  so 
e^qpressly  given:;  every  authority  that  could  be  pro- 
duced on  either  side  was  argued  and  sifted  to  the 
bottkxn ;  and  your  Lordship's  decree  was  not  only  in 
affirmance  of  the  decision  of  a  former  Lord  Chancel- 
lor (i),  but  was  itself  affirmed  on  appeal  to  the  House 
of  Lords  (c),  so  that  the  case  in  question  constitutes 
'the  strongest  authority  that  the  highest  sanctions  in 
the  law  can  create ;  and  yet  that  authority  must,  I  re- 


(a)  7  Ves.  30. 

(6)  Lord  Thurhw.  S.  C. 


3  Bro.  517.  1  Ves.  jqd.  464. 
(c)  IS  Ves.  416. 
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peat,  be  shaken  by  tiie  decree  in  the  preient  case  if  it 
is  suffered  to  stand. 

Bat  though,  from  the  extensive  view  of  the  subject 
whicb  is  contained  in  the  case  1  have  cited,  it  is  unne- 
cessary to  go  at  large  into  the  authorities  which  are 
tiiere  so  fiilly  canvassed ;  yet,  in  consequence  of  what 
fell  from  your  Liordsbip  on  a  former  occasion  (a),  it 
becomes  my  duty  to  advert  somewhat  more  particu- 
larly to  the  case  dted  from  Freeman.    That  case,  from 
Ae  circumstances  on  which  it  stands,  must,  I  hold, 
be  taken  to  be  tiie  law  on  the  subject.    It  is  now  more 
tban  a  century  i^d,  end  -it  bas  never  yet  been  called  in 
question ;  yet  your  Lordship  is  required  to  overturn 
it  entirely,  for  such  must  be  the  effect  of  the  present 
decree,  if  now  confirmed;  that  case   being  even  less 
strong  than  this  in  favour  of  charity.    There  it  is  said^ 
^  if  a  man  deviseth  to  stuih  charitable  uses  as  he  shall 
direct,  &c.  ;'^  a  word  much  more  immediately  pointing 
at  certain  specific  objects  than  the  word  ^^  some^'  em- 
ployed by  this  testator.    And  then  it  says,  ^  if  the  will 
itself  points  out  anj/  particular  charity,  then  the  Court 
ought  not  to  direct  it  to  any  other  purpose  than  such 
as  is  pointed  out  by  the  will  (&).''    Now,  if  the  decree 
at  the  Rolls  is  to  stand,  J  repeat  that  all  this  must  be 
rased  entirely  out  of  the.  books ;  for  no  part  of  what 
I  have  cited  is  law,  if  it  he  not  equally  applicable  to 
the  case  now  before  your  Lprdship. 


1815. 


Mills 

Farmcr; 


[Sir  Arthur  PigoU  then  referred  to  the  cases  in 
which  the  Court  has  decreed  a  performance  cy  pris  i€\ 


(a)  See  ante,  p«- 58,  59. 

(b)  See  the  statemeot  of 
this  case,  ante,  p.  59,  note. 


(c)  AUom^.  General   n 
Guisey  %  Vera.  966,  &c. 
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and  mentioned  that  of  The  AUomey  General  ▼•  Htek^ 
man  (a).] 

It  is  said,  however,  that  the  case  in  Freeman^  and 
that  of  Mr.  Syderfin^B  will,  to  which  it  refers,  have 
been  shaken  by  Wheekr  v.  Sheer  (b).  But  there  is  in 
that  case  this  peculiarity,  which  takes  it  entirely  oat 
of  the  principle  of  the  others,  upon  which  I  contend 
that  the  present  also  is  to  be  decided.  In  that  case^ 
the  testator  by  his  codicil,  referring-  to  his  will,  so  fiur 
revokes  that  will,  as  that  he  gives  his  residue  ^  to  soch 
uses  and  purposes''  as  he  shall  thereafter  direct,  not 
specifying  charitable  purposes ;  and  consequently  there 
was  no  such  general  intention  to  devote  to  charity  as 
this  Court  can  alone  act  upon  in  similar  cases. 


(a)  2Eq.  Ab.  193.  pi.  14. 
Bridgman's  Char.  Uses,  476. 

(b}  Mosely,  288,  301.  et 
vide  WhUe  t.  Whiter  1  Bro. 
12.  p.  15.  where  the  case  is 
referred  to  by  Lord  ThuT" 
low.  A  testator,  after  gi^ng 
several  Ic^cies,  gave  to  his 
executors  the  residas  of  his 
estate  upon  trust  that  they 
khould  employ  it  tosach  cha^ 
ritable  uses  as  by  codicil  he 
should  appoint.  By  a  codi- 
cil to  his  will,  he  revoked 
ieme  legacies  and  gave  others, 
bnt  named  no  diaritable  pur- 
poses, and  goes  on  to  direct 
that  Ae  residue  gi?en  by  his 
will  should  be  applied  to  such 
uses  and  purposes  as  by  any 


other  codicil  or  codicils  should 
be  directed.  He  afterwards 
made  a  second  codicil,  ^till 
referring  to  the  bequest  in 
his  will,  but  naming  no  cha- 
ritable purposes ;  and  final^ 
a  third,  containiog  no  direc- 
tion as  to. his  personal  estate 
whatever;  and  died  soon 
after.  The  Lord  Chancellor 
King  held,  that  ^^  where  a 
man  devises  to  such  charit- 
able uses  as  he  had  appointed^ 
that  supposes  he  had  made  an 
appointment,  though  it  is  not 
to  be  found;  but  here  it  was 
plain  the  testator  had  made 
no  appointaient,  and  only 
had  it  in  his  ttoi^tg  to  do 
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The  case  of  Cook  v.  Duckenfield  (a)  seems  to  me 
«K>ther  strong  authority  in  support  of  the  principle 
contended  for.     The  personal  estate  in  that  case  was 
devoted  to  charity,  and  certain  objects  specified,  with 
reference  to  which  a  scheme  was  directed   to   be  laid 
before  the  Master.     But  there  was  also'  a  devise  of 
leal  estate^  as  to  which  no  objects  were-  pointed  out, 
bat  such  charitable  purposes  as  the  testatot  should 
tkereafter  appoint,  and,  for  default  of  appointment  by 
the  testator,  then  as  his  trustees  should  judge  convex 
nieot;    Lord  Hardmcke^  nevertheless,  collected  the 
charitable  purpose  as  applicable  equally  to  the  real 
estate  so  devise<l,  observing  that  all  the  objections 
arising  from  want  of  objects,  were  easily  removed  upom 
coostruing  the  testator's  intention  to  be  in  favour  of 
charity ;  and  he  accordingly  directed  a  scheme  to  be 
laid  before  the  Master  for  such  charitable  purposes  as 
should  best  answer  the  intention  of  the  testator,  and 
for  the  application  of  the  personal,  and  of  the  produce 
arising  from  sale  of  the  real  estate,  to  such  purposes. 
And  this  case,  also,  is  so  much  stronger  than  the  pre- 
sent, as  it  goes  to  disinherit  an  heir  at  law,  an  object 
which  the  Court  in  all  cases  expresses  the  greatest  re- 
loctance  to  assist  in  effecting. 
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With  regard  to  the  circumstance  of  there  being  no 
trustee  in  the  present  case,  no  person  named  by  th6 
testator  for  the  express  purpose  of  carrying  his  cha- 
ritaUe  intention  into  effect,  if  any  argument  whatever 
could  be  raised  upon  that  deficiency,  it  is  coropletdy 
answored  by  the  decision  in  the  case  of  Moggridge  v. 
Thacka^U.  For  where  can  be  the  distinction  between 
BO  tmstee  being  appointed,  and  the  trustee  who  is 
appointed  dying  in  the  testator's  lifetime,  by  which,  in 


(a)  %  Atk.  569,  567. 
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general  cases,  the  intention  would  be  equally  frustrat- 
ed ?  If  a  person  is  named  executor,  who  dies  in  the 
life  of  the  testator,  it  is  the  same  thing  as  if  no  executor 
had  been  named. 

Then  is  it  possible  to  maintain  that  the  next  of  kin, 
if  they  are  not  to  take  the  whole,  are  to  take  any  part 
of  this  residue  ?  The  whole  property  is  effectually 
vested  in  the  executors ;  and  can  it  be  said  that,  as  to 
one  third  of  it,  the  testator  has  died  intestate  ?  The 
eflfect  of  this  would  be  to  strike  out  of  the  books  every 
authority  that  has  been  cited.  It  would  be  to  say  that, 
since  the  testator  had  expressly  pointed  out  two  objects 
of  his  charitable  intention,  those  indeed  could  not  be 
got  rid  of;  but  that,  having  expressed,  but  omitted  to 
name,  some  other  charitable  purposes,  this  the  Court 
will  consider  as  void  for  uncertainty;  when,  at  the 
same  time,  if  the  testator  had  given  the  whole  residue 
to  charitable  purposes  in  general,  without  naming  any, 
it  would  be  impossible  that  the  next  of  kin  could  come 
in  for  any  part  of  it. 


I  repeat,  therefore,  that  in  afBrmiffg  this  decree,  your 
LfOrdship  will  do  nothing  less  than  blot  out  at  once  one 
half  of  the  law  upon  the  subject.  The  cases  sufficiently 
shew  what  that  law  is. — Possibly  it  may  be  better  that 
the  law  should  not  remain  as  it  is ;  it  may  be  more  be^ 
neficial  to  the  public,  in  such  cases  as  the  present,  to 
strike  out  the  bequest  altogether  and  let  the  relations 
of  the  testator  have  the  property.  This  is  a  point  of 
opinion  on  which  I  do  not  presume  to  be  able  to  form 
any  judgment ;  neither  is  this  the  place  for  arguing  it, 
nor  has  this  Court,  in  any  shape,  the  power  of  acting 
upon  it.  All  your  Lordship  jias  to  do,  is  to  ascertain 
what  the  law  is,  as  founded  on  a  series  of  judicial  deci- 
sions, and  to  make  the  decree  in  this  case  conformable 
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to  it  It  is  established  that,  in  favour  of  charity,  the 
Court  will  invariably  protect  the  general  intention  of 
a  testator ;  and  it  can  no  more  step  out  of  the  line  of 
]t8  duty  in  this  instance,  than  it  can  strike  out  of  a  will 
any  specific  legacy,  however  clearly  expressed  and  di- 
rectly given.  All  that  I  entreat  of  the  Court  is  to  pre- 
Krve,  in  this  instance,  the  uniformity  of  judicial  deci- 
nons ;  if  it  does  otherwise,  it  will  introduce  the  great- 
est evil  that  can  arise  in  finy  system  of  judicature. 


1&1&. 


MlJLLS 
FAaMSR. 


Far  tke  next  of  kin. 


Nothing  can  be  more  undeniable  than  that  it  is  ex« 
tremely  important  to  adhere  to  principles  which  have 
been  long  established  and  have  stood  through  a  series 
of  concurrent  decisions ;  nor  than  that,  in  the  course  of 
justice,  property  is  not  secure  if  the  law  is  floating  and 
imcertaiD  in  its  determinations  respecting  it.  But  if, 
in  support  of  the  first  point,  your  Liordship's  attention 
baa  been  drawn  to  two  or  three  decisions  which  militate 
strongly  against  the  very  principle  which  it  is  endea- 
voured to  establish  ;  and  if,  with  regard  to  the  second, 
I  can  shew  that  not  a  single  former  decision  applies  im- 
mediately to  the  case  now  before  us ;  I  trust  that  the 
present  case  may  safely  be  permitted  to  rest  upon  its 
own  merits,  without  the  apprehension  of  disturbing  the 
established  doctrines  of  the  Court  by  any  decision  which 
may  appear  most  conformable  to  its  actual  circum- 
stances. So  &r,  indbed,  from  the  danger  which  is  ap. 
prehended  of  unsettling  established  principles  by  the 
decision  in  thitrinstance,  many  of  the  cases  which  have 
been  cited  as  establishing  those  principles  are  wholly 
unsatisfiictory  in  their  results  and  at  variance  with  each 
other  and  with  themselves  on  the  very  points  which,  it 
is  feared,  may  be  shaken  by  calling  them  in  question. 
But  it  18  enough  for  me  if,  without  questioning  any,  I 
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con  prove,  as  I  undertake  to  prore,  ibat  the  present  is 
essentially  different  from  diem  all. 

The  principles  upon  wfaich  the  Court  acts  in  eases 
of  gifts  to  chari^ble  purposes  ore  not  diflferent  from 
those  which  govern  it  in  Ae  execution  of  gifts  to  in- 
dividuals. In  both  the  intention  of  the  testator  is  the 
only  guide ;  and  die  Court  will  not  step  out  of  its 
jurisdiction  to  create  a  bequest  where  none  exists, 
merely  because  something  is  said  by  a  testator  respect- 
ing charity,  any  more  than  it  will  give  a  specific  sum  to 
an  individual  merely  because  that  individual  is  men- 
tionednn  the  will.  All  that  the  Court  does  is  this. '  If 
the  testator  has  named  specific  objects  of  his  charitable 
intention,  it  will  so  construe  the  will  as  to  make  it  ap 
plicable  to  those  objects.  If  none  are  named,  but  the 
testator  has  expressed  a  general  intention  to  devote  bis 
property  to  some  charitable  purpose,  it  will  give  eSeti 
to  that  intention  by  applying  it  to  some  charitable  pur- 
pose accordingly ;  and  this  can  only  be  done  by  render^* 
ing  specific  that  which  the  testator  has  announced  to  be 
his  general  object.  In  bodi  cases,  the  intention  clearly 
expressed  by  the  testator  is  that  alone  which  the  Court 
takes  upon  itself  to  execute.  But  what  can  the  Court 
do  in  a  case  where  the  intention  is  not  so  expressed  as 
that  it  can  be  with  any  certainty  inferred  what  that  inten-* 
don  was  ?  The  Court  will  not  step  aside  to  supply  the 
defect  of  intention  any  more  in  the  case  of  a  charity 
than  in  that  of  an  individual.  The  only  quesdon  for 
the  Court,  in  the  one  case  as  in  the  other,  is  whether  it 
is  so  expressed  as  to  be  certain.  If  not,*tlMre  is  no  rule 
upon  which  the  Court  can  act,  and  the  property  is  eon<> 
sequendy  undisposed  of. 

It  is  an  error  to  say  that  this  case  was  not  fully 
argued  in  the  Court  below,  or  that  it  was  but  slightly 
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considered  by  the  learned  Judge  who  decided  it.    On 
the  contrary,  ail  the  circnmstances  of  the  case  were 
properly  brought  before  him,  and  no  man  can  doubt 
tbe  power  of  his  mind  in  applying  to  those  circum- 
stances the  acknowledged  rules  and  principles  by  which 
his  decisicm  was  guided.    If  it  be  said  that  all  the  au- 
thorities were  not  gone  into,  which  have  now  been  cit- 
ed, it  may  h0  answered  that  all  those  authorities  were 
already  familiar  to  the  mind  of  that  learned  Judge; 
but  it  is  enough  that  this  is  not  a  case  to  be  decided  by 
precedent;  it  is  one  with  which  authority  has  very  lit- 
tie  or  nothing  to  do.    It  is  a  mere  question  of  inten- 
tion; that  intention  is  to  be  collected  only  firom  the 
expressions  made  use  of;  and  the  learned  judge,  in  ap- 
plying the  fcMTce  of  his  understanding  to  the  import  of 
those  expressions,  was  forced  to  come  to  the  conclusion 
that  they  did  not  enable  him  to  discover  any  intention 
80  certain  as  to  be  capable  of  being  carried  into  effect. 
If  the  Court  can  find  such  an  intention,  it  is  the  duty 
of  the  Gourt  to  execute  it ;  otherwise,  while  it  pro- 
fesses to  act  upon  what  does  not  in  fact  exist,  it  is  its 
own  will  which  the  Court  carries  into  execution,  and 
not  that  of  the  testator. 


1815. 
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The  language  firpm  which  this  intention  is,  if  possi- 
ble, to  becdAected,  lies  in  a  very  narrow  compass.  The 
testator  in  substance  says,  I  mean  to  divide  my  residue 
between  certain  purposes  which  I  name,  and  certain 
others  which  I  intend  to  name,  after  all  my  worldly 
property  is  disposed  of  to  the  best  advantage.    My  in- 
tention is  altogether  dependent  on  the  amount  of  my 
substance,  which  I  have  not  yet  ascertained.    When  I 
have  ascertained  it,  I  will  then  determine  in  what 
manner  I  will  have  it  distributed.    That  time  never 
came*.   Probably,  .the  testator  died  before  he  was  en- 
aUed,  by  disposing  of  his  property,  to  ascertain  the 
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fact  of  its  value,  with  reference  to  which  the  distribU'* 
tion  intcfnded  to  be  made  was  postponed.  How  then 
can  these  expressions  enable  the  Court  to  find  an  in* 
tention  when,  on  the  contrary,  their  evident  import  is 
that  the  testator  could  himself  form  no  intention  until 
an  event  should  take  place  which  never  did  take  place  ? 
But  it  is  said,  the  testator  has  expressed  his  intention  to 
give  to  charity  in  generaL  Has  he  done  so  ?  On  the 
contrary,  the  expressions  in  this  will  are  just  suflteient 
to  shew  that  he  had  no  such  intention.  General  inten- 
tion to  give  to  charity,  ^nd  an  intention  to  give  to  cer* 
tain  specific  objects  of  charity,  are  two  different  and  in* 
consistent  intentions.  In  the  one  case  the  testator  si^s,  I 
leave  it  to  the  Court  to  appoint ;  in  the  other,  he  has  him- 
self appointed;  and  if  the  testator's  appointment  cannot 
take  efibct,  the  Court  has  no  right  to  substitute  another. 


But  again  it  is  said,  ^^  here  are  some  objects  named  ; 
and,  the  others  not  being  named,  the  former  shall  take 
the  whole."  Still,  taking  the  testator's  intention  fi>rour 
guide,  who  shall  say  that  this  is  the  mode  of  efiecting  the 
intention  ?  who  shall  say  that,  on  the  contrary,  by  giving 
to  some  certain  objects  named,  and  to  certain  other  ob- 
jects to  be  named,  he  has  not  expressly  declared  that  his 
intention  is  not  to  give  to  the  objects  named,  and  to  those 
only  ?  Then  comes  the  uncertainty  as  to  what  was  his  in- 
tention. It  was  not  his  intention  to  give  to  charity  ge- 
nerally.   It  was  not  his  intention  to  give  to  the  objects 
which  he  has  named  only.    It  was  his  intention  to  give 
something  to  those  objects,  and  the  rest  to  some  other 
objects.    What  was  that  something  which  he  meant  to 
give  to  the  former?    The  residue  is  to  be  divided. 
The  testator  has  not  divided  it.   Is  the  Court  to  divide 
it  ?   Then,  according  to  what  rule  of  proportion  ?  The 
testator  has  left  none  to  guide  it.    What  authority  bat 
the  Court  to  establish  one  ?  . 
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Then^  as  to  the  case  put  of  a  bequest  to  individuals ; 
if  {  give,  ^toA.  and  B.  and  such  other  persons  as  I 
shall  hereafter  name,"  and  afterwards  make  a  codicil, 
Baming  no  person  at  all,  can  the  Court  say,  in  such 
case,  that  ^f.  and  jB.  shall  take  the* whole?  Certainly 
Dot ;  for  the  testator  has  expressly  directed  the  con- 
trary. He  has  mentioned  A.  and  B.  as  persons  in- 
tended by  him  to  be  made  partakers  of  his  bounty,  but 
to  what  extent  he  has  not  mentioned.  How  can  the 
Court  assign  it^  In  this  case,  the  words  are  so  loose, 
indeed,  that  it  may  be  considered  as  two  objects,  or  it 
may  be  considered  as  a  single  object,  that  the  testator 
kas  marked  out  to  participate  in  his  intended  bounty. 
But  that  circumstance,  though  it  would  create  consi* 
derable  embarrassment  in  the  mode  of  distribution, 
supposing  it  were  practicable  for  the  Court  to  decree 
a  distribution  at  all,  need  not  at  present  be  made  the 
foundation  of  any  argument.  The  only  question  here 
IB,  can  the  Court  take  upon  itself  to  say  that  what 
the  testator  has  left  uncertain  is,  in  its  nature,  certain  ? 


1815. 


Mills 

v. 

FARMBa. 


The  Lord CuASCBhhon. 


Is  there  any  decision  to  warrant  the  Court  in  saying 
that,  if  a  testator  gives  to  three  individuals^  A.y  B.y  and 
C.J  in  such  proportions  as  he  shall  afterwards  appoint, 
and  afterwards  makes  no  appointment,  those  indivi- 
duals cannot  take  at  all ;  but  that,  if  he  gives  to  three 
specified  charities  in  such  proportions  as  he  shall  after 
appoint,  and  makes  no  appointment,  those  charities 
shall  take,  the  Court  taking  upon  itself  to  supply  the 
defect  of  appointment  as  to  the  proportions  ?  After  a 
long  swies  of  decisions,  testators  are  supposed,  in  the 
eye  of  the  law,  to  know  the  rules  by  which  Courts  are 
guided  in  their  administration  of  the  law,  as  well  in  the 
of  charities  as  in  those  of  individuals*    Tb« 
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181 6.  qaestion  is  not  so  much  what  was  the  intentioii, 
as  what,  in  the  contemplation  of  law,  must  be  pre- 
sumed to  have  been  the  intention.  In  the  present 
Farmee.  case,  whatever  may  be  my  decision,  I  might  have  de- 
cided otherwise  if  I  had  not  been  bound  by  former 
decisions ;  but  those  former  decisions  being  before  me, 
I  must  decide  according  to  them.  There  is  the  case  in 
Freeman  (a).  I  will  allow  that  no  other  icase  goes  Hie 
same  length.  In  Moggrfdge  v.  Thackwell  (b)y  I  have 
recorded  all  that  can  be  got  together  on  the  subject ; 
and  I  bave  there  stated  that  the  authority  of  Freeman 
is  not  absolutely  confirmed  by  any  other  deekion; 
Still  there  is  that  authority.  Then  there  is  the  case 
of  Mr.  Syderfin^s  will  (c)y  which  could  never  have 
been  so  decided  as  it  was,  if  it  had  not  been  the  ease 
of  charity.  There  the  testator  referred  to  a  note  in 
writing,  by  which  he  had  already  directed  the  uses: 
the  testator  left  no  such  writiqg ;  yet  it  was  said,  if 
the  testator  has  given  this  to  charity,  all  that  remains 
is  as  to  the  mode  in  which  it  is  to  be  applied.  This 
could  not  have  been  said  if  the  case  had  been  that  of 
an  individual  and  not  that  of  charity :  but,  being  the 
case  of  charity,  it  was  so  said,  and  the  Court  decided 
accordingly. 

For  the  next  of  kin. 

As  to  that  which  is  cited  from  Freeman^  it  is  indeed 
called  a  case,  but  I  cannot  see  why.  In  terms  it  pur- 
ports  to  be  nothing  more  than  the  note  of  something 
that  passed  in  Court.  ^  It  was  5crfU" — Upon  what 
occasion  was  it  said?  It  does  not  appear  that  ft  was 
by  way  of  decision.    Naj,  by  whom  was  it  said?  IV 

(a)  Ante,  p.  59*  &c 

'v(5)  7Tei.ac.   See  p.  67,        (c)  Ub.iiip.  ./ 
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does  not  appear  that  it  was  a  dictum  of  the  Court.  "  It  1815. 

WTO  said,  and  not  denied.''    Tiierefore,  it  was  not  said 
by  the  Court;  for,  if  said  by  the  Court,  nobody  could 
have  denied  it,  and  to  say  "  it  was  not  denied"  would       Farmib. 
have  been  altogether  superfluous.     It  was  said,  then, 
by  some  of  the  Counsel.     And  how?  It  might  have 
been  said  in  the  way  of  argument,  and  not  thought 
material,  so  that  nobody  would  take  the  trouble  of  de* 
nyiog  it.    It  might  have  been  said,  in  a  looser  way 
still,  merely  as  matter  of  conversation  at  the  Bar. 
Then  indeed  the  Reporter  goes  on  to  say,  '^  and  so  it 
was  held   in  the  case  of  Mr.  Sidrofen's  will,"  which 
case,  it  is  supposed,  can  mean  no  other  than  that  of 
"  The  Attorney  General  v.    Sj/derfin^'   upon   which 
your  Lordship  has  just  commented.    But  was  it,  in 
truth,  «  so  held"  in  the  case  of  "  The  Ailomej/  Gene- 
raly.  Syderfiny*  Does  the  decision  on  that  case  really 
bear  out  the  alleged  dictum  in  Freeman  .^  On  the  con- 
trary, so  far  from  its  being  held  in  the  case  of  ^^  The 
AUamey  General  v.  Sjfderfin*'  that  "  if  a  man  deviseth 
asom  of  money  to  such  charitable  uses  as  he  sliall  di» 
rec^,  and  afterwards  leaves  no  direction,   the  Court 
kith  power  to  dispose  of  it,"  which  is  the  position  laid 
down  in  Freeman^  the  decision  in  that  case  was  founded 
on  a  direction  said  by  the  trustees  to  have  been  already 
given,  but  which  was  not  to  be  found ;  and  the  material 
di^inction  between  the  two  is  that  in  the  case  sup- 
posed by  Freeman^  the   intention  expressed  is  imper- 
fect, requiring  a  future  act  to  complete  it ;  whereas, 

• 

iQ  the  real  case  of  Sj/derfin's  will,  the  intention  was 
complete,  although  it  accidentally  happened  that  it 
could  not  afterwards  be  ascertained  what  was  that  in- 
tention which  the  testator  referred  to  as  already  per- 
fected. In  that  case,  the  Reasoning  of  the  Court  must 
have  been  this.  The  testator  has  given  to  charity. 
That  gift  to  charity  was  rendered  perfect  by  him  in  his 
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lifetime.  Tbere  is  no  evidence  of  bis  having  revoked 
that  gift  to  charity.  By  giving  it  to  the  testator^s  rela- 
tions instead  of  charity,  what  would  the  Court  do,  in 
effect,  but  make  a  will  for  the  testator  which  there  is 
not  the  smallest  proof  that  the  testator  ever  had  it  in 
his  contemplation  to  make  for  biois^f.  In  the  sup- 
posed case,  on  the  contrary,  the  testator  has  not  givea 
to  charity;  he  has  only  expressed  an  intention  of 
giving  to  some  charitable  purposes,  which  intention  he 
never  carries  into  effisct  It  is  not  a  will ;  it  is  an  ex- 
pression of  intention  to  make  a  will.  Can  the  Court 
carry  that  intention  into  efiect,  and  make  a  will  for  the 
testator?  The  Court  can  do  so  no  more  in  this  case 
than  in  the  other ;  and  so,  the  case  of  Sjfderfiu9  wUI, 
so  far  from  anthoricing  the  dictum  in  Freeman^  becomes 
a  direct  authority  against  it. 


The  Lord  Cuancellob. 

I  have  stated  that  the  original  papers  in  SyderfiH*% 
case  came  into  my  hands ;  and  it  appears  by  them  that 
that  was  a  charge  upon  real  estates  of  j^  (000  for  siieh 
charitable  uses  as  the  devisor  had  bj  a  paper  di- 
rected (a).  Now  I  take  it  to  be  exceedingly  clear 
that,  if  a  man  were  by  will  to  charge  his  real  estates 
with  a  sum  of  d^lOOO  for  such  persons  as  he  had  named 
in  the  paper  already  written,  and  after  hb  death  no 
such  paper  were  found  in  existence,  no  person  could 
claim  the  sum  of  money  so  charged.  But  Sj/derfin^^ 
case  is  the  law ;  and  by  that  case  it  is  held  that  a  sims 
of  money  so  charged  for  charitable  purposes  is  eflfec- 
lually  given  to  the  general  purposes  of  charity. 

(a)  ViderVes.  71. 
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For  the  next  of  kin.  1815. 


I  certainly  conceive  that  what  your  Lordship  has  -Miixs 
itated  is  a  principle  which  no  Court  of  Justice  is  now  Farm^, 
at  liberty  to  call  in  question ;  and  I  will  observe  only 
that  at  least  so  much  violence  is  put  upon  common 
construction  by  the  case  establishing  that  principle 
tbat  I  may  securely  call  upon  your  Lordship  not  to  do 
still  greater  violence  by  extending  tlie  principle. 

That  case,  however,  does  not  apply  to  the  present ; 
for  here  is  no  intention,  so  expressed  as  that  the  Court 
is  enabled  to  set  upon  it,  to  give  to  any  charities  ex- 
cept the  charities  specified.    And  the  circumstance  of 
there  being  these  specified  charities  occasions  a  diffi- 
culty ofa  nature  altogether  diflTerent  from  what  occurs 
in  any  of  the  cases  cited  as  governing  this.     Those 
cases  go  only  to  this,  that  where  no  charities  are  spe* 
cified,  but  a  general  intention  to  give  to  charity  mani- 
fested, the  Court  will  give  effect  to  that  general  inten- 
tion*   But  here  the  intention  is  to  give  something  to 
certain  specified  charities.     The  Court,  therefore,  has 
DO  right  to  treat  it  as  a  gift  to  charity  in  general ;  but 
mast,  if  it  gives  to  charity  at  all,  give  that  something 
to  the  charities  specified.     Nor  is  that  something  to 
be  anj/  thing  that  the  Court  pleases  to  give.    If  given 
at  all^  it  must  be  the  specific  something  intended  by 
the  testator.    The  question  is,  what  is  that  something 
which  the  testator  intended  and  which  alone  the  Court 
has  power  to  give.    And  the  answer  to  that  question 
is  that  it  is  no  where  to  be  found, — that  it  is  altoge* 
fher  uncertain, — what  it  is  that  the  testator  intended 
to  give.     Then  it  comes  to  this  ;  can  the  Court  render 
f^r(aiii  that  which  the  testator  has  left  uncertain  ?  Iq 
other  words,  can  the  Court  make  a  will  for  the  testa- 
tor ?  The  dictum  in  Freeman^  allowing  it  to  be  correct, 
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1815.  does  not  apply  to  this  case,  because  there  no  purposes 

are  supposed  to  be  specified.     The  case  of  l^he  Alter* 

ntjf  General  t.  Sj/derfin  does  not  apply  to  this,  because 

Farmer.        there  the  intention  had  been  already  perfected'.     In  all 

the  cases  cited,  the  intention,  such  as  it  was,  was  al- 
ready a  perfect  intention ;  and  that  is  the  circumstance 
which  renders  the  present  different  from  them  all. 
Where  the  Court  has  acted  upon  an  intention  to  give 
to  charity  generally,  it  is  becaute  it  has  found,  or 
thinks  it  has  found,  that  general  but  perfect  intention. 
Where  it  has  decreed  a  performance  cjf  pres^  it  is  be- 
cause the  testator  has  in  like  manner  manifested  a 
perfect  intention,  although,  that  intention  being  spe- 
cific and  incapable  of  being  carried  specifically  into 
effect,  the  Court  has  imagined  that  it  is  more  nearly 
executed  by  finding  a  purpose  bearing  some  affinity'  to 
that  which  the  testator  himself  has  pointed  out  than  by 
letting  the  property  go  as  it  would  have  gone  if  no 
disposition  whatever  had  been  attempted  to  be  made 
of  it. 

The  case  of  Moggridge  v.  Thackxtell  is  a  case  in 
which  the  intention  is  perfected.  It  is  the  case  of  an 
absolute  gift  to  a  person  who  is  also  the  testatrix^s 
executor,  to  be  disposed  of  in  charity  as  he  shall  think 
fit.  The  person  so  named  executor  having  died,  the 
Court  considers  that  the  trust  which  he  has  become 
.  incapable  of  executing  has  devolved  on  itself,  and  de« 
crees  a  distribution  accordingly. 

In  the  case  of  Sir  William  Guise  (a),  in  that  of  the 
bequest  to  a  Jewish  synagogue  (&),  and  others  of  that 
class  of  cases,  there  was  a  plain  and  perfect  intention 

(a)  Jttomeg  General  v.  (h)  Da  CoHa  v.  Depax^ 
Guitey  2  Vera.  26G.  Amb.  238. 
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to  exclade  the  next  of  kin  ;  and,  tbough  that  intention  1815* 

could  not  be  executed  sub  modoy  yet  the  Court  thou^t       ^^^v*^/ 
the  next  of  kin  to  be  so  absolutely  excluded  as  to         ^^^^ 
make  it  necessary  to  find  such  other  object  as  would       Fakiixa* 
aj^roach  most  nearly  to  the  intention  and  be  at  the 
same  time  capable  of  being  effectuated,  for  the  Court 
to  act  upon. 

In  fliis  case  there  is  no  perfected  intention.  It  is 
oothing*  more  than  the  expression  of  an  intention  to 
be  rendered  complete  at  some  future  time  upon  the 
testator's  having  ascertained  the  amount  of  bis  pro- 
perty. If  his  intention  was,  after  that  time  had  ar« 
rif ed,  to  give  it,  not  to  general  but  to  particular  cha* 
rities,  the  Court  would  violate,  not  give  effect  to,  his 
intention  by  acting  as  if  that  intention  had  been  to 
give  to  general  charities  and  not  to  particular. 

The  case  of  Wheeler  v.   Sheer  (a}  must  not,  bow* 

ever,  be  left  unnoticed.    That  case  wi^  decided  not 

long  after    The  Attorney  General  v.   Syderfm  and 

tirenty-eight  years  at  least  after  the  date  of  the  saying 

reported  by  Freeman.     It  is  this.    Alt  the  rest  and  re* 

ridue  of  my  estate  I  give  to  my  executors  in  trust,  &c^ 

This  they  shall  dispose  of  to  such  charitable  uses  as 

by  codicil  I  sluill  appoint.    Now  it  happ^is,  singularly 

enough,  that  this  is  the  identical   case  supposed  by 

Freeman^  and  as  to  which  he  informs  us  that  ^  it  was 

said  and  not  denied*'  that  the  Court  had  power  to 

dispose  of  the  gift  to  charity.    Whoever  said  it,  it 

seems  that  the  JLotd  Chancellor  King  did  uot  hold  him«^ 

self  bound  by  the  saying,  for  he  decided  the  case  of 

Whtder  ▼•  Sheer  in  direct  opposition  to  it* 

(d)  ^nte,  p.  73. 
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^^  The  reporter  of  that  case  of  Wheeler  v.  Sheer  does 

F4RMSE*        not  state  the  grounds  upon  which  the  Lord  Chancellor 

King  decided  it  against  the  charitable  intention  of  the 
testator.  Bat,  from  the  statement  of  the  circumstances 
in  that  case,  I  should  imagine  it  was  considered  that 
the  codicil  operated  as  a  revocation,  and  that,  hy  the 
direction  in  the  codicil  that  the  residue  should  be  ap« 
plied  Co  ''  such  uses  and  purposes^''  as  he  should  there- 
after appoint,  the  testator  had  abrogated  the  ^^  cha^ 
riiable  uses  and  purposes''  expressed  by  bis  will.  Sub- 
sequent cases  have  proceeded  upon  this  principle^ 
which  clearly  is  law. 

For  the  next  of  kin. 

As  far  as  the  grounds  of  Lord  King^a  decision  can 
be  inferred  from  the  short  note  of  his  words  in  Moselj/j 
this  of  a  revocation  by  the  codicil  was  not  one  of  them^ 
yet,  if  it  had  been  so,  it  could  scarcely  have  escaped  the 
notice  of  tlie  Reporter,  according  to  whom  the  reason 
given  was  that  ^^  here  it  is  plain  the  testator  had  made 
no  appointment,  and  only  had  it  in  his  thoughts  to  do 
so,''  adding,  that  '^  by  the  codicil  he  confirms  the  will/' 
not  revokes  it  (a). 

Sir  Arthur  Pigott^  in  r^Iy. 

The  difference  between  the  case  of  individuals  and 

(a)  The  words  are,  ^^  by  <^  It  was  to  be  In  trust  for  a 

^^  the  codicil  he  confirms  his  ^^  charity  (f  he  directed  any.*' 

<^  will,  and  makes  the  trust  of  Mos.  ub.  sup. 
^^  the  surplus  more  extensive. 
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that  of  charities  is  founded  on  n  principle  which  has 
been  established  ever  since  the  statute  oP  charitable 
uses  passed  in  the  rei^rn  of  EUxabtth  and  has  been 
constantly  acted  upon  from  those  days  to  th6  present. 
It  is  not  competent  to  his  Majesty's  Attoniey  General 
to  renounce  the  benefit  of  any  one  in  that  lon^chahi 
of  decisions  by  which  it  has  been  recognised*  It  is  ia 
?ain  that  they  may  be  represented  as  unreasonable  or 
iigurious*  Whatever  they  may  have  been  in  their 
origin,  they  now  form  a  part  of  the  law  of  the  land^ 
and  that  law  must  be  administered  according  to  the 
effect  of  them.  The  arguments  which  have  been  ad* 
dressed  to  your  Lordship  in  that  view  of  the  ^ase  which 
the  other  side  is  bound  to  take  are  not  new  nor  of  re* 
eent  discovery.  They  have  uniformly  been  addressed 
to  the  Court  in  all  cases  involving  the  saine  principle^ 
and  have  uniformly  iailed  of  producing  the  eiect  in* 
tended. 


1815. 


The  attempt  wade  to  throw  discredit  on  the  note  in 
Freeman  may  perhaps  be  an  exception  to  this  remark. 
Tet  that  note,  if  fairly  considered,  must  be  infi^ried 
to  relate  to  a  decided  ease ;  otherwise  it  is  very  diffi* 
colt  to  imagine  how  it  could  find  admission  into  a  book 
of  generally  acknowledged  authority ;  still  more,  bow 
it  should  come  to  have  been  treated  as  an  authority  in 
itself  in  so  gpneat  a  variety  of  cases  firom  its  own  time 
down  to  the  present,  many  of  which  are  of  a  date  im- 
mediately succeeding^  or  but  a  little  posterior  to  it. 


But,  to  leave  the  cases  and  consider  this  only  upon 
general  principle,  as  applied  to  the  particular  circum- 
stances ;  I  say,  this  case  is  one  in  which  the  testator^s  in« 
tention  is  perfect  and  requires  no  further  act  to  its 
I,  that  intention  being  to  devote  his  residttarf 
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1815.  property  to  charity.    How  is  that  intention  recalled  or 

.  _  annulled  by  specifying  certain  objects  to  which  it  was 

9,  then  directed  ?  True,  he  might  at  the  time  have  con- 

Fabmeb.        templated  the  directing  it  also  to  others.    But,  because 

he  had  at  the  time  a  purpose  of  making  some  further 
declaration  respecting  his  property,  and  did  not  do  so, 
must  the  case  therefore  be  treated  as  if  he  had  made 
no  declaration  at  all?  Can  it  be  seriously  pretended 
that  the  Court  does  not  much  more  stand  in  the  place 
of  the  testator  and  make  a  will  for  him,  when  by  itself 
it  declares  the  specific  objects  of  a  general  charitable 
intention,  than  it  would  do  in  carrying  into  effect  a 
general  charitable  intention  by  applying  it  to  objects 
which  the  testator  himself  has  marked  out  as  being,  at 
least  in  part,  those  to  which  he  designed  that  it  should 
be  so  applied?  In  all  cases  the  Court  proceeds  upon 
the  principle  of  giving  effect  to  intention.  How  can  it 
act  upon  thai  principle  in  a  case  like  that  of  Sj/derfMs 
will,  where  it  has  no  guide  whatever  to  direct  it  in  the 
specific  application  or  to  discover  any  one  object  of 
charity  peculiarly  favoured  by  the  testator,  and  refuse 
to  act  upon  it  in  this  case,  where  the  testator,  by 
naming  two  specific  objects,  has  left  no  doubt  as  to  his 
inclination  towards  them,  whatever  may  be  the  uncer- 
tainty apprehended  with  regard  to  the  extent  to  which 
he  meant  to  indulge  it  ? 

The  truth  is  that  all  these  cases  have  their  difficul- 
ties, and  difficulties  so  great  that,  if  this  were  a  new 
question  to  be  argued  before  your  Lordship,  the  result 
might,  at  least,  be  extremely  doubtful.  But  the  ques- 
tion is,  not  whether  there  is  more  or  less  difficulty  in 
this  or  in  that  particular  case,  but,  what  is  the  prin- 
ciple'to  be  drawn  from  all  the  cades?  and  then  there* 
is  not  the  smallest  ground  for  imagining  that  the  pre- 


CASES  IN  CHANCERY. 


89 


sent  does  not  SM  within  that  principle.  In  Moggridge 
V.  Thackwelly  where  the  testator's  bounty  is  directed 
to  such  purposes  as  a  certain  person,  whom  he  ap- 
points his  executor,  shall  name,  how  can  it  be  pre- 
tended that  his  intention  is  executed  by  directing  it  to 
such  purposes  as  the  Court  may  think  proper  to  name  ? 
Yet  the  Court  finds  itself  authorized  to  name  them^ 
saying,  it  is  the  general,  not  the  specific,  charitable 
purpose  that  we  take  upon  ourselves  to  execute.  The 
general  purpose  is  demonstrated ;.  what  remains  is  only 
the  mode  of  carrying  it  into  effect,  and  that  we  are 
empowered  to  supply. 


1915. 


Mills 
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Such  being  the  principle  of  construction  established 
by  the  cases,  the  Court  has  no  more  the  power  of  de« 
parting  from  it  than  it  has,  strictly  speaking,  the  power 
of  making  a  will  for  the  testator.  But  the  Court 
takes  it  for  granted  that  the  testator  is  acquainted  with 
this  principle;  and  the  law  therefore  supposing  him  to 
be  so  informed  when  he  made  his  will,  even  though  tit 
Jitci  he  may  have  made  it  inaps  conriliiy  yet,  in  the  con* 
tenplation  of  law,  his  will  is  that  that  principle  shall 
be  applied  to  his  particular  case,  and  consequently  the 
Court,  in  acting  upon  that  principle,  executes  the  tes- 
tator's will.  So,  in  construing  certain  expressions  in 
a  will  to  create  an  estate  tail,  the  Court  acts  upon  the 
presumption  that  the  testator  knew  those  expressions 
to  have  that  legal  effect ;  and,  supposing  he  knew  it, 
then  it  is  no-  arbitrary  rule  of  the  Court,  but  the  true 
and  genuine  will  of  the  testator,  of  which  it  decrees 
the  performance. 


But  the  difficulty  in  this  case  lies  in  the  proportions 
to  be  assigned  to  the  different  objects  specified.  Sup- 
pose I  give  to  three  specific  charities  in  such  propor- 
tions as  I  shall  hereafter  name,  and  never  name  any ; 


9i 


1815. 


Mills 

p. 

Fakmeiu 


CASES  IN  CHANCERY. 

deciding^  the  question  at  issue ;  and  my  opinion  is  tbat 
the  case  most  therefore  have  been  decided  npon  the 
principle  that  the  first  intention  expressed  by  the  tes- 
tator  was  over-ruled  by  his  second  intention,  and  con- 
sequently,  that  the  rule  of  law  applicable  to  cases  of 
charity  had  there  no  place. 

In  speakings  of  the  book  in  which  this  case  of  Wheeler 
▼.  Sheer  is  to  be  found,  I  wish  to  make  one  other  ob- 
servation. That  book  has  been  brought  into  some  dis- 
repute by  a  saying  of  Lord  Mansfield's^  that  no  man 
should  cite  Mosefy.  I  myself  think  very  differently 
from  Ltord  Mansfield  on  that  subject,  having  always 
considered  Moseiys  Reports  as  a  book  possessing  a 
Tery  considerable  degree  of  accuracy. 

For  the  next  of  kin. 

And  yet,  if  Mosefj/^s  authority  is  of  any  weight  with 
respect  to  the  grounds  of  Lord  King's  decision  in  that 
case,  those  grounds  were  very  difierent  from  that  now 
stated  by  your  Lordship. 

For  the  Attorney  General. 

It  is  true  that  the  whole  question  in  this  case  depends 
entirely  on  the  construction  of  these  few  words,  ^^  And 
other  charitable  purposes  as  I  do  intend  to  name  here- 
after ;''  but  those  words  are  to  be  construed  according 
to  the  established  rules  of  the  Court.  You  cannot 
substitute  any  other  interpretation  in  the  room  of  this 
principle.  Here  is  an  absolute  gift  to  charitable  pur- 
poses. That  those  purposes  are  to  be  named  hereafter 
operates  only  as  to  the  mode;  it  does  not  affect  the  gift 
itself.  Even  as  to  the  mode  certain  directions  are 
given  which^  in  the  absence  of  the  fiirther  directions 
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proposed,  may  stand  as  tbe  expression  of  the  testator's  1815. 
whole  will  respecting  bis  residue,  but  which  must  be 
struck  out  altogether  if  the  general  intention  is  not  to 
have  effect  That  no  decided  case  is  the  same,  in  its  pre*  Farmeb- 
eise  terms,  with  the  present,  may  be  perfectly  true ;  but 
it  is  no  less  true  that  the  principle  which  governs  this 
is  the  same  which  pervades  all  the  cases ;  and,  if  your 
Lordship  decides  according  to  that  principle,  it  is  im- 
possible that  the  decree  made  by  the  MasUr  of  the 
BjoUs  can  stand. 


l^he  Lord  Chancellor, 

When  this  cause  first  came  before  me  to  be  reheard, 
I  cannot  help  saying  that  I  felt  a  considerable  degree  of 
doubt  attaching  itself  to  a  subject  on  which  the  Master 
of  the  Rolls  does  not  seem  to  have  entertained  any ; 
and,  while  the  great  weight  of  authority  which  belongs 
to  every  decision  of  that  learned  Judge  rendered  me 
■lore  than  usually  anxious  to  be  certain  of  fully  com- 
prehending every  principle  upon  which  his  judgment 
io  this  instance  could  have  been  founded,  I  experienced 
some  satisfaction  from  the  information  that  he  had  not 
had  the  previous  advantage  of  so  full  a  discussion  at 
the  bar,  especially  on  the  part  of  the  Attorney  General j 
as  the  great  importance  of  the  subject  appeared  to  de- 
mand*   It  was  with  this  view  that  1  desired  to  be  made 
more  particularly  acquainted  with  the  nature  of  the 
arguments  submitted  to  his  honour  and  the  precise 
grounds  upon  which  his  judgment  was  given  ;  and  tbe 
result  of  that  enquiry  was,  that,  finding  my  mind  still 
assailed  by  scruples  respecting  the  sufficiency  of  those 
grounds  to  warrant  the  decision,  I  directed  the  second 
.  aigument  which  we  have  heard  to  day.    Afler  hearing 
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tbat  argument,  I  eannot  by  anj  means  bring  myself  to 
the  conclusion  of  affirming  his  honour's  decree.  I 
wish  that  the  cause  had  been  re-heard  before  him,  at 
least  in  the  first  instance;  and  I  feel  that,  in  difiering, 
in  case  I  should  find  myself  bonnd  to  diffi^r,  firom  so 
great  a  Judge,  my  own  decision  will  not  hereafter  pos- 
sess all  the  authority  which  might  otherwise  attach  to 
it.  In  order  to  give  it  more  force,  I  have  thought  it 
my  duty,  in  the  first  place,  to  hear  all  that,  if  the  Mas* 
ter  of  the  Rolls  had  heard  it,  might  have  induced  him 
to  form  a  different  opinion;  and  I  shall  now  take 
further  time,  to  give  all  ^t  has  been  alleged  its 
full  power  over  my  mind,  before  I  pronounce  my 
judgment. 


I  am  folly  satisfied  as  to  all  the  principles  which 
have  been  laid  down  in  the  course  of  this  argument, 
and  accede  to  them  all.  There  is  no  question,  that  the 
Court  has  not  the  power  to  make  a  wiH  for  the  testator^ 
but  only  to  carry  into  ezecntion  that  which  be  has  made 
himself;  and  this  it  can  do  only  by  giving  to  it  such  m 
eonstroction  as  former  precedents  have  established  to 
be  the  right  construction  in  every  particular  instance. 
Neither  is  there  any  doubt  that  the  same  words  in  a 
will,  when  applied  to  the  case  of  individuals,  may  re* 
quire  a  very  different  rule  of  construction  firom  tfiat 
which  would  govern  them  if  applied  to  the  case  of 
charity.  If  I  give  my  property  to  such  person  as  I 
shall  hereafter  name  to  be  my  executor,  and  afterwards 
appoint  no  executor ;  or  if,  having  appointed  an  exe- 
cutor, he  dies  in  my  lifetime  and  I  appoint  no  other  to 
supply  his  place,  in  either  of  these  cases,  as  to  in* 
dividuals,  the  testator  must  be  held  intestate,  and  hit 
next  of  kin  will  take  the  estate.  But,  to  give  etfeet  to 
a  bequest  in  fiivour  of  charity,  the  Court  will,  in  both 
instances,  supply  the  place  of  an  executor  and  cany 
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into  efhti  that  whicK,  ia  tbe  case  of  individuals,  must  1B15. 

have  fiuled  altogether.  Tiiis  distinction  has  proceeded 
partly,  perhaps,  on  principles  in  the  Roman  law  which 
we  do  not  at  this  time  perfectly  comprehend;  and  Farmkr. 
partly,  no  (ioubt,  on  tiie  religions  notions  which  fbnner- 
ly  obtained  in  this  country,  according  to  which  it  fell 
to  tbe  ordinary's  province  to  distribute,  in  case  of  in* 
testacy.  A  third  principle,  which  it  is  now  too  late  to 
call  IB  question,  is,  that  in  all  cases  in  which  tlie  tes- 
tator has  expressed  an  intention  to. give  io  charitable 
purposes,  if  that  intention  is  declared  absolutely,  and 
aelhing  is  left  oacertain  but  tbe  mode  in  which  it  is  to 
be  carried  into  effect,  the  intention  will  be  carried  into 
execution  by  this  Court,  which  will  then  supply  tbe 
mode  which  alone  was  left  deficient. 

Tbe  doctrine  laid  down  by  Freeman  has  never,  to 
my  recollection,  been  judicially  contradicted.  On  the 
decisioa  ia  the  AUomey  General  v.  Sj/derfin  I  can 
QMMt  confidently  rely,  from  the  circumstance  already 
adverted  to,  of  having  inspected  the  original  papers, 
which  I  examined  with  the  most  minute  attention.  It 
was  there  held  that  the  will  had  expressed  a  complete 
intention,  capable  of  being  executed,  notwithstanding 
the  loss  of  the  writing  to  which  it  referred  as  contain- 
iqg  the  mode  by  which  it  was  meant  to  be  executed. 
This  case,  tberefi»re,  establishes  in  the  strongest  man- 
ner the  distinction  before  laid  down  ;  because,  in  the 
case  of  individuals,  nobody  can  doubt  that  a  will, 
under  such  circumstances,  would  have  been  incapable 
of  being  carried  into  effect  It  was  said  in  that  case 
that  it  must  be  presumed  the  writing  had  been  in  exist- 
ence and  was  lost  by  accident.  But  nothing  can  be 
more  certain  than  that,  in  the  case  of  individuals,  no 
such  presumption  could  have  been  available  to  establish 
the  wiH^  because,  ia  that  case,  in  the  absence  of  tbe  in- 
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181^  ^  strument  declaring  the  purposes,  there  were  no  pur- 
poses in  existence  to  which  the  will  could  haye  any  ap- 
plicatioii ;  and  it  must,  therefore,  have  failed  altogether. 

* 

Again,  in  the  case  of  an  individual,  if  I  leave  mj 
estate  to  such  person  as  my  executor  shall  name,  and 
appoint  no  executor,  or,  having  appointed  one,  he  dies, 
and  I  neglect  to  supply  bis  place  with  another ;  it  is 
admitted  that  the  bequest  so  given  amounts  to  nothing. 
Yet  it  cannot  be  denied  that  such  a  bequest  to  charity 
would  indicate  that  general  charitable  intention  which, 
according  to  the  rules  of  law,  is  sufficient  'to  g^ve  it  ef« 
feet ;  and  that  the  Court,  in  such  a  case,  would  assume 
the  oflBcc  of  the  executor. 

It  is  admitted,  indeed,  for  the  next  of  kin,  that  a 
charitaUe  intention  so  expressed  is  complete,  because 
the  testator  has  given,  or  at  least  indicated  the  dedign 
to  give,  the  property  in  question  to  a  certain  individual 
for  the  express  purpose  of  carrying  it  into  eflS^ct ;  but 
they  say  that  the  case  is  different  where  the  property  is 
not  so  disposed  of.  I  cannot  allow  this  distinction.  In 
all  these  cases  it  is  the  intention  which  the  Court  looks 
for ;  and  that  intention  is  as  clearly  expressed  by  say- 
ing, ^^  I  give  my  property  to  charitable  purposes,'*  as 
by  saying,  ^'  I  give  my  property  to  A.  B.  for  charitaUe 
purposes."  Besides,  in  this  case,  although  the  testator 
does  not  expressly  mention  his  executors  in  the  clause 
bequeathing  the  residue,  he  has  already  named  execu- 
tors in  the  will ;  and  the  direction  contained  in  the  re- 
siduary clause  can  be  understood  only  as  imperative 
upon  his  executors  so  appointed. 

I  have  already  expressed  my  opinion  with  respect  to 
the  ground  of  decision  in  Wheeler  v.  Sheer ;  and  it  is 
the  same  with  that  which  I  before  gave  when  discuss- 
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hg  the  authority  of  that  case  in  Moggridge  v.  TTiack* 
tcell  (a).     There  was  in  that  case  a  codicil  declaring 
uses  more  extensive  than  those  declared  by  the  will ; 
and  amounting,  therefore,  in  my  mind  to  something 
Tery  much  like  a  revocation  of  the  will  in  respect  of 
those  uses.    The  circumstances  of  that  case,  then,  are 
sach  as  to  render  it  of  no  weight  as  an  authority  to 
govern  such  a  case  as  the  present.    There  it  was,  ia 
elect,  ^  to  such  charitable  and  other  uses  as  I  shall  ap<* 
point."    How  is  that  applicable  to  a  gift  ^^  to  certain 
charitable  purposes,  and  to  other  charitable  purposes 
which  X  shall  name  hereafter?"     Either  the  codicil,  in 
tVheeler  v.  Skeery  revoked  the  will ;  or  it  operated  to 
include  other  objects  besides  those  directed  by  the  will; 
or  it  roust  be  taken  to  have  been  a  declaration  in  writ- 
ing by  the  testator  that  he  did  not  intend  that  construe* 
tion  of  his  own  will  which  a  Court  would  put  upon  it 
if  it  were  not  so  guarded.  •    I  therefore  repeat  that,  in 
any  view  of  the  case,  it  is  no  authority  to  govern  the 
prewnt. 


1815. 


Mills 

V. 

Farmes. 


The  question,  then,  resolves  itself  into  this. 

When  this  testator  gave  the  residue  of  his  property 
to  two  charities  which  he  specified,  and  to  such  others 
as  he  should  thereafter  specify,  did  he  mean  to  say,  or 
nost  he  be  taken  as  having  meant  to  say,  that  this  re- 
sidue should  devolve  to  charity ;  or  did  he  mean,  or 
must  he  be  taken  as  having"  meant,  to  say  this,  '^  Unless 
I  name  other  charities  besides  those  I  have  already 
specified,  I  do  not  mean  to  devote  my  residue  to  charity 
at  air? 

That  is  the  true  question  upon  the  construction  of 


(a)  17  Ves.  79. 
H 
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1815.  (his  will;  and  the  only  question.    The  subsequent 

^  fr6k*dd  in  the  clause  do  not  bear  upon  (be  point. 

Farmer.  ■    ■  ■'   ■ 


Nov.  13.  The  iorrf Chancellor,  (after  stating  the  will  and 

bodicil,and  observing  on  them  for  the  purpose  of  shew* 
ing  that  there  were  no  circumstances  in  the  case  affect- 
ing the  general  principle,  proceeded  to  deliver  his  opi- 
tiion  upon  the  residuary  clause,  as  follows.) 

The  question  reduces  itself  to  that  which  I  have 
before  stated  to  be  the  only  question  in  this  cause, 
and  which  is  in  substance  this ;  Whether,  regard  being 
liad  to  the  rules  applied  by  Courts  of  equity  for  ccn« 
turies  past  to  cases  of  privileged  testaments,  the  re« 
sidue  is  effectually  disposed  of  by  this  testator ;  privi«> 
leged  testaments  being  such,  according  to  Swinburne  (a)^ 
as  ^^  have  some  special  freedom  0r  benefit,  contrary  to 
the  common  course  of  law,''  and  '^  forasmuch  Us  by  a 
private  or  special  law  they  are  discharged  from  the 
usual  orders  or  observations  of  common  or  general 
law,  in  that  respect  are  called  privileged.'* 

In  the  case  of  The  Attorney  General  v.  Sj/derfin^ 
which  was  a  devise  of  an  estate  charged  with  payment 
of  a  sum  of  money  in  fitvour  of  a  specific  charity  which 
the  testator  stated  to  have  been  already  mentioned  by 
him  in  a  certain  paper  or  note  in  writing,  and  no  such 
paper  to  be  found,  the  Court  construed  the  will  in  such 
a  way  as  it  is  perfectly  impossible  it  ever  could  have 
been  construed  if  the  case  had  been  that  of  a  gift  to  an 
individual ;  for  though  no  evidence,  whether  admissible 
or  inadmissible,  was  attempted  to  be  produced  of  what 

(a)  Part  1,  §  13,  page  62,  3. 
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was  become  of  tlie  paper,  the  Court  held  that  the  will  1815. 

itself  was  sufficient  evidence  of  the  general  charitable 
intention,  and  decreed  accordingly.  As  is  said  hy 
Hwinburncj  speaking  of  testaments  found  cancelled  or 
de&ced,  that,  in  general  cases,  ^'  the  person  in  whose 
custody  the  testament  is  so  found,  is  to  be  adjudged  to 
have  done  the  act,  whether  it  be  the  testator  or  another* 
And  if  it  be  so  that  the  testament  were  kept  in  such  a 
place,  as  that  not  only  the  testator  but  others  might 
have  access  unto  it,  in  this  case,  the  arguments  and  cir- 
cumstances of  the  fact  being  equal  and  indifferent,  the 
cancelling  or  de&cing  of  the  testament  is  rather  to  be 
ascribed  to  the  testator  than  to  others;  who  is  also 
presumed  to  have  done  the  same  wittingly  and  willingly ; 
saving  in  legacies  of  freedom,  or  ad  pias  causas^  which 
being  blotted  or  put  forth  by  the  testator,  it  is  not  pre* 
somed  to  have  been  done  willingly^'  (n).  So,  in  that 
case,  it  was  held,  in  conformity  witli  this  doctrine,  that, 
if  the  note  were  found  to  ha^ve  been  cancelled,  and  it 
could  not  be  known  whether  the  testator  had  cancelled 
it  wilfully,  the  Court  would  not  presume  it  to  have 
l)een  so  wilfully  cancelled.  It  was  quite  clear,  from 
the  will,  that  the  note  had  once  been  in  existence,  and 
that  was  enough  for  the  Court  to  decree  a  devise  in 
fiivour  of  charity. 

Moggridge  v.  T/iackwel^  was  determined  entirely 
by  the  force  of  precec^^ts,  much  against  my  inclina- 
tion ;  inasmuch  as  the  appointment  of  an  individual,  in 
whom  alone  the  testatrix  thought  proper  to  repose  the 
confidence  which  she  reposed  in  Vastoriy  indicated  an 
intention  of  that  peculiar  nature  which  it  is  impossible 
to  suppose  could  be  in  any  degree-rendered  efiectual  by 
the  Court  taking  upon  itsell*  the  administration  of  a 

id)  Swinburne^  Part  7,  §  16,  p.  515,  16. 

IIS 
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1815.  trust, -certainly  meant  to  be  personally  vested  in  the 

^^*^^*^^       individual  selected.    Nevertheless,  in  that  case,  I  took 

"''^  it  to  be  firmly  established,  upon  the  authority  of  pre- 

Faamer,        cedents  too  numerous  to  be  mentioned,  that,  although 

Ifov.  T.        in  carrying  into  execution  a  bequest  to  an  individual^ 

the  mode  in  which  the  legacy  is  to  take  effect  must  be 

of  the  substance  of  the  legacy,  yet,  where  the  testator 

has  sufficiently  denoted  that  charity  is  his  legatee,  the 

Court  will  consider  charity  as  the  whole  substance  of 

the  legacy;  and,  in  such  cases  only,  will  provide  a 

mode  by  which  that  legatee  shall  take,  but  by  which 

no  other  than  charitable  legatees  can  take. 

In  Moggridge  v.  TkackweUy  the  bequest  of  the  re- 
sidue was,  in  substance,  to  such  charitable  purposes  as 
a  certain  individual,  Vaston^  should  appoint ;  and  that 
individual  died  in  the  lifetime  of  the  testatrix.  The 
effect  of  that  is  precisely  the  same  as  if  she  had  be- 
queathed the  residue  to  such  charitable  purposes  as 
she  herself  should  appoint,  and  had  died  without  ap- 
pointing any.  In  either  case,  if  the  gift  had  been  to 
^^  sudi  persons,^  instead  of  ^  such  charitable  purposes,^' 
it  is  evident  that  it  must  have  failed  altogether  ;  and, 
by  establisliing  it  in  favour  of  charity,  the  Court  would 
not  take  upon  itself  to  do  more  in  the  one  case  than  in 
the  other. 

The  same  principle  is  a^licable  to  that  class  of 
imses  in  which  legacies  have  been  given  to  superstitious 
uses.  In  those  also  the  general  charitnble  intention  is 
held  te  prevail,  and  so  the  benefit,  designed  by  theBies^ 
tator  for  a  particular  object,  being  taken  by  the  Court 
into  its  own  hands  as  trustee  to  carry  into  effect  the 
general  intention,  is  transferred  by  it  to  some  other 
object  altogether  different  irom  the  former.  Thus  a 
sum  of  money,  given  to  found  it  Jew's  synagogue,  Im 
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taken  by  the  Court  according  to  tfaat  established  prin* 
ciple,  and  transferred  to  the  benefit  of  the  Foundling 
Hospital. 

It  18,  therefore,  no  longer  to  be  contended  tfaat  a 
dispositioa  in  &vour  of  charity  can  be  construed  ac« 
cording  to  the  rules  which  are  applicable  to  individuals. 
This  is  the  vienr  to  be  taken  of  the  case  mentioned  by 
Freeman^  that  where  a  testator  gives  to  such  charitable 
uses  as  he  shall  direct,  and  gives  no  direction,  the 
Court  will  direct  the  uses  to  which  it  shall  be  applied. 
The  case  of"  one  Jones,^^  which  is  there  referred  to, 
18  not  now  to  be  found ;  but,  if  there  is  no  express  de- 
cision which  has  gone  precisely  the  same  length^witb 
the  note  in  Freeman,  it  may  safely  be  affirmed  that 
oeither  is  there  any  decision  which  has  determined  that 
the  doctrine  there  laid  down  is  not  law;  and  it  has 
certainly  been  cited  as  an  authority  in  almost  every 
case  of  a  gift  to  charity  that  has  come  into  question 
fiom  those  days  to  the  present. 

Admitting  all  that  Lord  Thurlato  has  said  with  re- 
gard to  the  decision  in  WhecUr  v.  Sheer^  it  is  quite 
impossible  to  look  into  the  circumstances  of  that  case, 
and  say  that  it  is  a  case  which  at  all  touches  on  the 
doctrine  in  Freeman,  If  that  doctrine  be  laW,  the  de- 
cision of  the  Master  of  the  Rolls  on  the  present  case 
cannot  be  right.  If  the  law  be,  that  the  nomination  of 
the  particular  objects  is  only  the  mode,  and  the  gift  to 
charity  the  substance,  of  the  testamentary  disposition, 
and  that  the  declaration  of  such  a  gift  is  substantially 
sufficient  to  give  effect  to  the  disposition ;  it  is  surely 
much  less  strong  to  say  that,  where  the  testator  has 
himself  expressed  certain  modes  by  which  that  effect 
may  be  given  to  it,  it  shall  be  carried  into  execution 
accordingly^  than  to  say  that,  because  he  has  expressed 


1815. 
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Farmsii. 
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an  intention  of  naming  certain  other  modes  in  additioti 
to  those  which  he  has  named,  and  has  not  named  those 
others,  therefore  his  intention  must  fail  altogether ;  thah 
to  say  (in  short)  that,  because  he  has  contemplated  a  di* 
vision  in  certain  proportions  which  he  has  omitted  to 
render  certain,  that  uncertainty  must  operate  to  prevent 
his  general  intention,  which  is  ascertained,  from  taking 
effect  in  any  manner  whatever.  Would  this  be  to  decide 
according  to  the  authority  of  established  precedents  ? 
How  can  uncertainty  as  to  the  mode  operate  to  defeat 
the  intention,  when  the  impossibility  of  a  certain  mode 
taking  effect  at  all  does  not  so  operate  ? 


In  Moggridge  v.  ThachrceU^  the  same  difficulty  oc- 
curred as  to  the  proportions.  There,  the  testatrix  her- 
self  recommended  certain  purposes,  leaving  it  to  her 
trustee  to  name  others  according  to  his  own  discretion. 
It  was  in  the  contemplation  of  that  testatrix  that  other 
objects  should  be  adopted  besides  those  which  she  had 
herself  pointed  out.  Then,  how  could  it  be  known  in 
what  proportions  she  meant  that  the  objects  she  had  so 
pointed  out  should  be  benefited  ?  Can  the  word  ^^  divide'" 
(a  word  which  does  not  necessarily  imply  equality  of 
division,)  constitute  such  a  difference  between  that  case 
and  this,  as  that,  because  the  testator  directed  his  pro- 
perty to  be  "  divided"  for  the  purposes  which  he  had 
named  and  those  which  he  intended  to  name,  he  must 
be  taken  to  have  meant  that  his  property  should  not  go 
to  those  which  he  has  named  unless  he  should  thereaf- 
ter name  others  also  ?  I  doubt,  even  in  the  case  of 
individual  legatees,  whether  this  would  be  the  right 
construction.  A  testator  says,  "  I  give  to  A,  and  -B., 
and  such  other  persons  as  I  shall  name  hereafter."  He 
has  therefore  designated  A,  and  B.  as  particular  ob- 
jects of  his  lK)unty ;  and  it  would  be  putting  a  very 
%rced  construction  upon  his  meaning  to  infer  that  be 
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shall  Dame  certain  other  person^  h^rc^er.**  ^^^*^'^^^. 

AllLLS 

V.'  ' 

Then,  are  the  next  of  kin  to  be  substituted  in  the  |^a&^^. 
place  of  those  other  icharities  which  the  tf^tator  intend- 
ed  to  Barne,  so  as  to  take,  in  any,  and  (if  io  any)  ui 
what,  proportions,  together  with  the  ish^rities,  which  he 
has  named  ?  It  is  evident  that  this  latter  qn^stiQp  do?s 
not  arise,  supposing  the  testator  to  have  effectually  de* 
voted  the  whole  of  his  residue  to  charity ;  and  my  con- 
struction of  his  bequest  is  this :  ^  I  give  my  residue 
to  charitable  purposes.  At  present,  I  go  the  length  of 
Mying  that  A.  and  B.  shall  be  two  of  those  purposes. 
I  mean  to  name  others  hereafter."  By  not  naming 
others,  can  it  be  said  that  he  has  restricted  the  gene- 
rality of  his  former  absolute  gift  to  charity  ? 

I  repeat  that  I  am  sorry  for  it,  because  I  am  very  ^ 

■nwiHing  to  differ  from  any  jopinioD  pronounced  by  so     > 
great  an  authority  as  that  of  the  M0s(er  of  tie  JRofb, 
bat,  in  the  present  case,  I  £nd  myself  driven  to  a^y 
diat,  in  my  judgment,  this  is  a  bequest  |q  chaiitflUe 
purposes. 

It,  therefore,  fidlows,  that  a  scheme  niQsl  1^  laid 
before  the  Master,  regard  being  particularly  hl^d  tP  the 
charitable  institutions  denoted  Jby  the  testator;  bfit 
not  so  as  to  confine  the  bequest  to  those  only. 

If  the  next  of  kin  should  ihink  proper  to  carry  the 
question  before  the  House  of  liords ;  and  if,  i|i  .the 
further  discussion  before  that  tribunal,  it  shall  be  found 
practicable  to  mark  any  distinction  between  this  case 
and  those  other  cases  upon  the  authority  of  which  I 
have  felt  it  necessary  that  this  be  now  decided ;  I  shall 
be  glad  to  assist  that  distinction  to  the  utmost  .||pint 
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that  it  will  bear.    But  I  cannot  say  that  I,  at  present^ 
perceive  any  such  distinction. 

The  decree,  as  pronounced  by  the  Master  of  the 
RoUsy  must,  then,  be  reversed.  The  Attorney  General 
and  the  executors  are  to  present  the  scheme  before  the 
Master.  All  parties  to  have  theilr  costs  of  this  appeal, 
out  of  the  estate,  as  between  attorney  and  client. 

«/ 

Decreed  accordingly. 


Dtc  20th. 

No  reference 
of  title  upon  a 
question  whe- 
tiier  the  estate 
WW  tithe*free, 
having  been  sold 
IS  such. 


WALLINGER  v.  HILBERT. 

IN  this  case  the  Plaintiff  filed  a  bill  for  the  specific 
performance  of  an  agreement  entered  into  by  him 
with  the  Defendant  for  the  sale  of  an  estate  to  the  De- 
fendant tithe*fre^.  The  Defendant,  in  his  answer,  ad- 
mitted the  agreement ;  but  contended  that  the  estate 
was  not  tithe-firee,  relying  upon  a  letter  written  by  the 
Plaintiff's  Solicitor  to  the  Defendant's  Solicitor,  in 
which  the  former  admitted  that  his  endeavours  to 
prove  the  estate  tithe' fi^ee  had  hitherto  been  inef- 
fectual. 


The  Court  was  moved  for  a  reference  to  the  Master, 
on  the  title,  and  to  see  whether  the  estate  was  tithe 
free. 

Nercland  in  support  of  the  motion. . 

Sir  Samuel  Romilly  and  Wintkrop  in  opposition  to  it. 


CASES  IN  CHANCERY. 


105 


TJ(e  Lord  Chancellor, 


1815. 


Wallinoek 


Held  that  the  qaestion  whether  the  estate  was  tithe  ^^ 

firee  was  not  a  quention  of  title ;  and  that,  in  cases  of .      Hilbert* 
a  reference  to  the  Master  upon  the  title,  he  never 
looked  into  that  question. 

And  his  Liordship  refused  the  motion,  (a) 


(a)  See  6  Ves.  679.     17     Allistony  ante,  p.  32. 
Tes.  280.    and  Stewart    t. 


POX  V.  BIRCH,  (fl) 

BY  articles  of  agreement  dated  the  S3d  of  Junt 
1808,  the  Defendant  agreed  to  become  the  pur- 
chaser of  certain  estates  belonging  to  the  Plaintiff,  to 
which  the  Plaintiff  covenanted  to  make  a  good  title 
and  deliver  an  abstract  on  or  before  the  ISth  of  Julj/ 
following,  and,  on  payment  of  the  purchase  money 
(j^IOO  of  which  was  already  laid  down  by  way  of  de- 
posit) to  convey  to  the  Defendant. 

The  bill  stated  that  the  Defendant  entered  into  pos- 
session under  this  agreement,  that  the  abstract  was 
delivered  pursuant  thereto,  and  that  the  title  appear- 
ing upon  such  abstract  was  a  good  title;  praying, 
therefore,  a  specific  performance,  or  else  that  the  De- 
fendant might  be  decreed  to  give  up  possession,  and 
account  for  the  rents  and  profits. 


Dec.  20. 

Motion,  for  a 
purchaser  in 
possesftion  to 
pay  money  into 
Court,  refused, 
under  the  cir- 
cumstances of 
possession  giTeo 
independently 
of  the  agree- 
ment to  pur- 
chase, and  lom 
chei  on  the  part 
of  the  Tender  in 
completing  his 
title.  See  jBiir- 
roughs  y.  OoA:- 
ki/y  ante,  p.  52.. 


(o)  Ex  Relatione. 
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1815.  The  answer  admitted  the  agreement,  but  said  that 

^^^^^'^^^       the  Defendant  was  already  in  possession  under  a  prior 
^  verbal  agreement,  and  that  an  abstract  was  delivered 

Birch.  ^^  ^^  ^^^  ^^  June  1814,  to  which  the  Defendant 
took  objections  which  had  not  been  removed ;  that 
he,  the  Defendant,  had  laid  out  £3000  in  erecting  a 
house  on  land  of  the  Defendants  adjoining  the  pre- 
mises so  agreed  to  be  purchased,  and  other  buildings 
upon  those  very  premises,  with  a  view  to  the  occupa- 
tion of  both,  by  which  the  possession  of  those  premises 
was  become  necessary  to  him ;  and  that  he  had  reason 
to  believe  the  Plaintiff  could,  by  using  proper  dili- 
gence, make  a  good  title,  although  he  had  hitherto 
neglected  to  do  so. 

Upon  the  coming  in  of  this  answer,  the  Plaintiff 
moved  that  the  remainder  of  the  purchase  money  might 
be  paid  into  Court. 

Courtenaj/j  in  support  of  the  motion. 

JRoupell,  for  the  Defendant. 

The  Lord  Chancellor  said,  that  although,  in  the 
ordinary  case  of  a  purchaser  being  let  into  possession, 
-he  must  be  taken  to  have  waived,  or  to  have  given 
reason  to  expect  that  he  will  waive;,  objections  to  the 
title ;  yet  there  is  another  class  of  cases  in  which 
the  purchaser  gets  into  possession  by  the  courtesy  of 
the  vendor,  where  it  must  depend  upon  the  particular 
circumstances  of  each  case,  whether  he  shall  be  com- 
pelled to  pay  in  his  purchase  money  before  the  com- 
pletion of  the  title.  In  the  present  case,  it  was  not 
denied  that  there  was  a  degree  of  laches  on  the  part  of 
the  vendor  in  making  out  his  title;  and  on  Uiese 
grounds  his  Liordship  thought  proper  to  refuse  the 
motion. 


'Vj/etn 
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The  following;  order  was  then  drawn  up  by  consent  1815. 

between  the  parties :  „ 

^  Fox 

r. 
^^  That  it  be  referred  to  the  Master,  to  inquire  and        Bi&ch. 

state  to  the  Court,  whether  the  Plaintiff  can  make  a 
good  title  to  the  estate  in  question  in  this  cause  agreed 
to  be  purchased  by  the  Defendant ;  and  whether  the 
Plaintiff  ever  and  when  delivered,  or  caused  to  be 
delivered)  to  the  Defendant  or  his  Solicitor,  an  abstract 
ofhis  title ;  and  whether  the  same  was  a  perfect  ab- 
stract, or  in  any  and  what  respects  deficient ;  and,  if 
deficient,  whether  the  same  was  afterwards  and  when 
perfected.  For  the  better  discovery  whereof  the  par- 
ties are  to  produce  upon  oath  all  deeds,  papers,  and 
writings,  in  their  custody  or  power  relating  thereto ; 
and  to  be  examined  upon  interrogatories  as  the  said 
Master  shall  direct." 

The  question  of  costs  and  further  directions  reserved. 


ADLEY  V.  The  WHITSTABLE  Company,  (a)     p^b.  8,  1815. 

AN  action  having  been  brought,  conformably  to  See  the  report 
the  Lord  Chancellor's  opinion  (i),  to  try  the  va-  of  this  case  on 

lidity  of  the  by-law  in  this  case,  a  case  was  reserved  *^®  hearing,  17 

Yes.  315, 
(a)  This  case  was  iutend-     note  was   communicated   to 

ed  to  have  becu  inserted  in  mo,  and  I  am  now  enabled 

Mr.  Coqpcr^s  Reports ;  but  to  add  to  it  the  order,  ex- 

the  Lord  Chancellor'' %  order  traded  from  the  Register's 

not  having  been  procured  in  book. 

time  for  the  pablication,  the         (6)  17  Vcs.  3i8. 
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1815.  fortbe  Court  of  King's  Benchy  and  judgment  pro- 

nounced for  the  Plaintiff  (a). 

V, 

The  Whitjta-      The  cause  came  on  upon  this  day  for  further  di- 
•LE  Company,    ^^^j^^^ 

# 

Sir  Samufl  Romilljf  and  Boielery  for  the  Plaintiff. 

Sir  A.  PigoHj  Hart  and  Belly  for  the  Defendants. 

The  Lonn  CnANCSLLon. 

The  difficulty  arising  from  the  number  of  parties  in 
not  such  as  to  baffle  the  Court,  or  deprive  it  of  the 
means- of  doing  effectual  justice.  Wherever  a  legal 
right  exists,  there  must  be  also  the  means  of  enfiN*cing 
that  right ;  and,  in  the  present  case,  if,  when  the  Com- 
pany thought  proper  to  become  a  Corporation,  they 
did  so  without  looking  at  all  the  consequences,  yet 
they  did  not  the  less  acquire  the  right  to  sue,  and  lia- 
bility to  be  sued,  as  such  Corporation  ;  nor  will  the 
Court  fail  to  consider  them  with  all  the  incidents  at- 
taching to  that  capacity. 

The  bill  alleges  that  the  Plaintiff  was  a  member  of, 
and,  as  such,  entitled  to  receive  his  share  of  the  profits 
of  the  property  belonging  to,  the  Corporation.  To 
this  it  is  answered,  first,  that  the  Plaintiff  is  not  so 
entitled,  by  reason  of  the  by-law.  The  Plaintiff  re- 
plies, that  that  by-law  is  illegal.  Here  the  argument 
was  founded  on  the  impropriety  of  the  Plaintiff's  being 
a  member  of  both  Companies  (6).  But  the  Plaintiff 
was  interested  in  the  Sea- Salter  Fishery  before  the 

(a)  AdUy  v.  Reevesy  S  (b)  See  the  statement  of 
Maule  and  Selw.  53.  the  case,  17  Yes.  316. 


■\ 
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Whitsiahle  Company  was  erected  into  a  Corporation.  1S15. 

Can  a  by-law  of  the  Corporation,  then,  force  him  to 

part  with  his  estate  ?  ^^ 

The  WniTSTA- 
Thc  Company  next  put  it  thus.     Admitting  that  «:» Company, 
you  are  entitled  to  the  profit8,  still  there  is  no  way  of 
getting  at  them.    That  is,  in  other  words,  we  consti- 
tute such  a  Corporation  as  to  be  able  to  say  to  the  in- 
dividual members  (who  are  the  cestui  que  trusts  of  the 
Corporation),  you  are  the  4)nly  cestui  que  trusts  in  the 
world  who  can  have  no  relief  against  their  trustees. 
The  by-law  is  certainly  framed  (I  do  not  say,  on  pur- 
pose,) in  such  a  manner  as  to  make  it  difficult  to  give 
relief;  directing  that  the  Company  shall  divide  among 
themselves  the  profits  of  the  excluded  member.     But 
it  appears  to  me,  that  if  no  remedy  is  to  be  had  in 
equity,  ii  is  to  be  had  no  where  else;  and,  if  the  Cor- 
poration are  ti^ustees  oi  a  particular  fund,  I  do  not  see 
how  they  can  refu^  to  b(e  treated  as  such,  and  to  ac- 
count in  like  manner  with  all  other  trustees ;  and,  with 
regard  to  the  difficulty  in  carrying  a  decree  into  exe- 
cution, it  can  only  be  said  that  the  decree  must  be  exe- 
cuted as  in  other  cases  of  trust  property. 

But  then  it  is  pretended  that  this  Corporation  has 
no  property ;  which  raises  the  question,  \yhether  the 
surplus  profits  which,  after  deducting  the  expenses  of 
labour,  are  distributable  ampng  the  individual  members, 
are  not  Corporation  property  until  they  have  l)een  so 
distributed  ;  and  it  is  argued,  that  so  to  consider  them 
would  be  to  exclude  the  widows  of  freemen,  and  others, 
whose  interests  the  Court  is  most  anxious  to  favour. 
To  this  I  answer,  that  the  Coiirt  can  look  no  farther 
than  to  the  rights  of  the  parties  as  individual  members 
of  the  Corporation^  without  cgnsidering  ho^  those  in* 
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1815.         terests  maybe  liable  to  become  aifected  by  eireum-* 
stances  over  which  it  can  have  no  controol. 

AOLEY 

V. 

The  WniTSTA-    .  In  this  case  the  Defendants  must  be  taken  to  have 
»LE  Comjwuiy.    admitted  profiU ;  and,  if  the  Plaintiff  was  willing  to 

dredge,  but  could  not  on  account  of  the  prohibition 
of  the  Defendants,  he  must  be  considered  in  equity  as 
having  actually  dredged  so  as  to  entitle  him  to  a  parti- 
cipation in  them. 

Decree  an  account  of  profits* 

The  Master  to  inquire  what  property  the  Corpora- 
tion has. 

I  acknowledge  the  difiiculty  of  the  inquiries  directed, 
and  which  must  be  equally  acknowledged  both  by  the 
Plaintiff  and  the  Defendants.  The  PlaintiO;  there- 
fore, is  to  have  his  costs  to  this  day ;  but,  in  case  a 
reasonable  compensation  should  be  ofiered  and  per- 
versely refused,  the  Court  will  know  what  to  do  with 
regard  to  the  costs  hereafter  to  be  incurred. 


In  consequence  of  the  intimation  thrown  out  by  the 
Lord  Chancellor  at  the  close  of  his  judgment,  propo- 
sals were  made  (or  an  accommodation  ;  but  the  parties 
not  agreeing,  the  following  minutes  of  a  decree  were 
drawn  up  by  the  Register. 

<^  Decree,  that  it  be  referred  to  the  Master  to  take 
an  account  of  all  the  profits  and  earnings  of  the  Whit- 
stable  Oyster  Fishery  in  the  pleadings  mentioned, 
accrued  since  the  Sd  of  August  1805,  received  by  the 
Defendants  or  by  any  other  person  or  persons  by  their 
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order  or  for  their  use.    And  let  the  said  Master  in-         1815. 
quire  what  property  the  Defendants,  the  Company  of 
Free-fishei-8  and  Dredgers  of  Whitstabie^  are  possessed  ^^ 

of.''    With  the  usual  directions^  for  better  taking  the  The  Whitst 
said  accounts,  &c-  '^^  Compan) 


On  this  day  the  Plaintiff  moved  to  vary  the  mi-  ^^^  ^^* 
nutes,  by  adding  thereto  the  following  words  at  tlie 
commencement. — ^  Declare,  that  the  naintiff  is  in- 
titled  to  share  in  all  the  profits  and  earnings  of  the 
IVhilslable  Oyster  Fishery  accrued  since  the  3d  of 
August  1805  as  a  working  freeman ;"  and  by  inserting, 
after  the  words  ^  or  for  their  use,"  the  words  ^  and 
to  ascertain  the  Plaintiff's  share  of  such  profits  and 
eamings ;"  and  also  the  words  ^  seised  or*'  before  the 
words  ^  possessed  of." 

Tlie  Lord  Chancelloh. 

The  circumstance  that  the  parties  cannot  settle  it 
among  themselves  must  not  be  suffered  to  influence 
judicial  proceedings.  I  did  say  that  the  Plaintiff  was 
to  be  considered  as  a  person  who  had  dredged;  by 
which  I  meant  the  same  thing  as  saying  that  he  was  to 
be  considered  as  a  working  freeman. 

I  also  said  that  this  was  as  difficult  a  case  as  any  in 
equity  ;  but  it  seemed  to  me  that  there  must  be  a  re- 
medy somewliere,  and  if  not  at  law,  then  of  course  in 
equity.  There  are  cases  (for  instance  those  of  coal 
mines,  &c.)  in  which  the  Court  gives  more  than  may 
be  actually  due,  on  account  of  its  inability  to  distin- 
guish ;  and;  in  the  present  case,  it  is  the  fault  of  the 
Defendants  that  this  difficulty  exists.   The  Court  must 
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^^|£*  look  at  the  Plaintiff  as  entitled,  unless  the  evidence 

.  shews  the  contrary.    If  I  understand  the  principle 

V.  upon  which  I  am  now  proceeding,  the  relief  which  I 

The  WiiiTsTA*  give  is  not  in  the  nature  of  damages— it  is  the  share 

BLiCompaiij.    ^f  ^,^^  p^g^  ^^  ^jjj^^  ^^  Pkintiff  is  actually  entitled. 

But  it  is  said  that  he  was  at  the  same  time  a  member 
of  the  other  Company.  If,  however,  it  is  not  made 
out  that  he  was  therefore  incapable  of  dredging  at 
Wliitsiabley  I  must  suppose  that  he ,  performed  that 
duty  in  its  utmost  extent*  Then  it  is. said  that  this 
would  be  a  great  injiiry  to  the  other  members,  and  that 
the  Plaintiff  must  make  out  and  establish  the  amodiiit  of 


his  claim.  It  is  contended,  on  behalf  of  the 
tion,  that  it  should  be  open  to  them  to  shew  that 
the  Plaintiff  could  not  have  earned  any  profits  at  all 
during  a  part  of  the  tiaie  that  he  was  excluded.  But 
the  difficulty  arises  from  that  exclusion.  He  may  say, 
^^  True,  I  was  absent ;  but  so  long  as  the  bye-law  was 
in  force,  I  was  placed  by  you  in  such  a  situation  that 
it  was  of  no  consequence  where  I  was."  It  is  needless 
to  say  how  the  question  might  have  turned  if  the  inability 
shewn  had  arisen  from  bad  health  instead  of  absence. 

The  offer  made  by  the  Plaintiff  was,  I  think,  a  iair 
offer ;  and  I  shall  not  suffer  a  difiiculty  to  be  thrown 
upon  him  by  the  injustice  of  the  Defendants. 


The  Chancellor  afterwards  gave  out  the  minute<) 
himself,  and  the  following  order  was  made  accord* 
ingly. 

July  21.  ^^  Order,  that  the  mi{iutcs  of  the  decree  made  on 

the  hearing  of  this  cayse  qn  t])e  8th  d%y  of  Februarjf 
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hat  be  varied  by  introducing  the  following^  declara-  1815. 

tion,  that  is  to  say,  *  Declare  that  the  Plaintiff,  having      ^^1^^^^^ 
been  unduly  prevented  by  the  bye«Iaw  mentioned  in  9. 

the  pleadings  from  working  in  any  manner  as  freeman,  The  Whitsta- 
and  from  participating  in  the  earnings  of  the  concern,    ^*     mpany. 
is  to  be  considered,  although  he  did  not  work,  or  ten- 
der himself  or  any  person  for  him  to  work,  as  a  free* 
man,  in  taking  the  account  before  the  Master  for  his 
benefit,  as  prima  facie  entitled  to  earnings    in   the 
most  beneficial  manner  in  which,  as  a  freeman,  he 
would  have  entitled  himself  to  receive  or  share  in 
earnings ;  but  without  prejudice  to  the  Defendants  esta- 
blishing that,  at  any  particular  times  or  periods  for 
which  the  earnings  are  claimed  by  the  Plaintiff,  in  the 
account  to  be  taken,    the  Plaintiff  could   not  have 
entitled  himself  to  earnings,  or  to  earnings  as  bene- 
ficially as  he  shall  claim  to  be  entitled  to  them  in  case 
no  such  bye-law  |iad  been  made.' " 
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Jan.  15  16.     FENWICK  and  OTHERS  v.  REED,  CLAVER- 
/     '  ING  and  OTHERS. 

AUornej,  d^IIA'RLTON (under  whom  the Plaintiffi claimed) 
sabmitting  io  V^  being  indebted  io  Rooke  in  respect  of  several 
produce  title-  sums  of  money,  for  which  Rooke  had  obtained  judg- 
d^i  of  his  ments  against  him,  by  an  agreement  in  writing,  bear- 
client  in  his  poi-  -^  ^^^  ^^  jg^jj  ot  April,  1747,  made  between  R^ke 

Court  sh  11  d*-  ®^  ^^  ^^^  P**^^  ^^^  Charlton  of  the  other  part,  did 
rect,  may  be  ^^  himself,  his  heirs,  &c.,  covenant  and  agree  ^^to 
called  upon  to  yield  up  and  deliver  unto  Rooke  his  executors,  &c., 
produce  them  if  the  possession  of  all  and  singular  the  lands  and  tene« 
the  principal  ments**  therein  mentioned,  "  by  delivering  posses- 
could  himself  gj^u  thereof  to  Joshua  Douglas,  the  attorney  of  the  said 
l^'n^d^"^  /?ooAe,to  hold  the  said  lands  and  tenements  to  Rooke, 

Q        ..     *.    his  executors,  &c.  as  his  freehold,  until  he  should  have 
b  not  necessary   ^^^'^^  ^^^  received  the  amount  of  his  said  judgment 
to  make  an  at-     debts,  &c,'' 
tomey  a  party 

because  be  has  In  pursuance  of  this  agreement,  possession  was  given 
title-deeds  in  his  ^g  therein  mentioned,  and  /fooAre  entered  into  receipt  of 
possession,  al-  ^j^^  rents  and  profits  accordingly,  and  continued  in  pos- 
be^^elluScr  ^®*^°  ^'  *^  *^*  ^^  October,  1752,  when,  by  inden- 
particular  cir-  ^"^^  ^^  assignment  of  that  date,  made  between  Rooke 
cumstances.         ^f  ^^  one  part,  and  Reed,  who  was  the  ancestor  of  the 

Quere,  Whe-  Defendant  Reed  and  also  a  creditor  by  bond  andjudg- 
ther  the  execu- 
tor of  an  attorney  can  avail  himself  of  the  attorney's  privilege  not  to 
disclose  the  concerns  of  his  client. 

Time,  no  bar  to  redemption  in  case  of  a  Welch  mortgage,  unless 
twenty  years  after  principal  and  interest  paid  by  perception  of  rents 
and  profits. 

Length  of  possession,  as  a  ground  for  presuming  a  release,  depends 
on  the  nature  of  the  possession,  whether  adverse  or  not. 

3 
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ment  of  Charllony  of  the  other  part,  Rooke  transferred  1816. 

and  set  over  to  Reed,  his  executors,  &c.  all  the  said  ^^'v^ 

lands  and  tenements  with  the  rents  then  in  arrear,  and  ^  '^^ 

assigned  to  Reed^  his  execotors,  &c.  his  said  judgments  Rt<^ 
and  the  remainder  of  the  debts  due  thereon,  appointing 
Reed  his  attorney  to  prosecute  upon  the  said  judgments. 

I 

■ 

Reed  entered  into  possession  by  virtue  of  this  as- 
signment, and  continued  in  receipt  of  the  rents  and 
profits  till  his  death,  in  1754,  after  which  Christopher 
Reedy  (who  was  residuary  devisee,  and  also  executor 
and  residuary  legatee  under  his  will),  entered  and  pos- 
sessed till  1778,  when  he  died,  having  devised  and 
bequeathed  all  his  real  and  personal  estate  to  trustees 
(whom  he  also  appointed  executors)  in  trust  for  such 
of  his  sons  as  should  first  attain  the  age  of  twenty-four 
years.  After  the  death  of  Christopher  Reed^  thes6 
trustees  and  executors  possessed  the  estates  in  qn^9^ 
tion,  and  received  the  rents  and  profits  till  1783,  when, 
the  Defendant  Reed  having  attained  twenty-four,  was 
put  by  them  into  possession  of  the  same. 

In  1767  Charlton  died  intestate,  leaving  William 
Charlton  his  son  and  heir  at  law,  who  died  in  1797, 
having  devised  all  his  real  estates  to  the  Plaintiff  Fen*' 
wick  and  another,  in  trust  to  sell  for  payment  of 
debts,  &c. 

The  bill  filed  in  1800  alleged  further,  that,  at  th# 
time  ofReed*H  taking  possession  by  virtue  of  the  agree- 
ment with  Rookcy  it  was  agreed  between  Reed  and 
Charlton^  that  he.  Reedy  should  continue  in  possession 
until  not  only  the  debts  due  to  Rooke,  but  also  until 
the  debtlB  due  to  himself,  should  be  fully  satisfied ;  and 
that  the  whole  of  those  debts  for  the  charge  of  which 
the  said  rents  and  profits  were  appropriated,  had^  by 

IS 
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18l£-  ^  means  thereof,  been  fully  paid  off;  charged  that,  when 
the  Defendant  Reed  entered  into  possession,  he  well 
knew  the  estates  were  held  only  on  mortgage,  and,  as 
Reed*  evidence  thereof,  that  he  kept  distinct  accounts  of  the 
rents  and  profits  arising  from  those  estates ;  that  (with 
respect  to  the  objections  which  might  arise  from  length 
of  time)  CharUon  could  not,  according  to  the  agree- 
ment, have  had  possession  restored  to  him  till  all  the 
debts  were  paid ;  that,  in  the  year  1781,  a  considerable 
part  of  those  debts  remained  undischargedi  that  the 
Defendant  Reed  had,  since  he  took  possession  in  1783, 
given  out  that  part  of  those  debts  still  remained  unsa- 
tisfied ;  that  all  the  debts  were  specialty  debts,  and  the 
lands  therefore  chargeable  with  them,  independently  of 
the  agreement ;  and  that  CharUon  and  his  successors 
bad,  through  poverty,  been  unable  to  pay  them  other- 
wise than  out  of  the  rents  and  profits  of  those  estates, 
or  to  take  measures  for  recovering  possession ;  there- 
fore praying  an  account,  and  that  Plaintiffs  might 
be  let  into  possession  on  payment  of  what,  if  any 
thing,  still  remained  due  to  the  Defendant  Reed  in  re- 
spect of  the  aforesaid  debts. 

Another  part  of  the  relief  prayed  was,  the  delivery 
up  to  the  Plaintiffs  of  all  the  title  deeds  and  writings 
relating  to  the  estates  in  question,  the  bill  having  al- 
leged that,  upon  the  execution  of  the  agreement  of 
1747,  the  same  was,  together  with  various  other  papers 
relative  to  the  said  transaction  between  CharUon  and 
Rooke^  deposited  in  the  hands  of  the  aforesaid  Joshum 
DouglaSy  to  be  by  him  kept  and  preserved  for  the  be- 
jiefit  of  the  parties  interested;  charging,  both  with 
respect  to  the  said  agreement,  and  the  deed  of  assign- 
ment of  1752,  that  if  the  same  were  not  now  in  the 
possession  of  the  Defendant  Reedy  the  same,  or  one  of 
them,  or  a  counterpart  or  attested  copy  thereof  respec- 
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tively,  or  of  one  of  them,  together  with  various  other  1810. 
title  deeds  and  papers  relating  to  the  said  premises 
and  the  said  transactions  between  Rooke  and  Charlton^ 
were  in  the  custody  or  power  of  the  other  Defendant  Rxed. 
Claveringj  as  the  personal  representative  of  Joshua 
Douglas^  with  whom  the  same  were  so  origiiially  depo- 
sitedy  and  that  Cbvertifg' ought  to  deliver  up  the  same 
to  the  Plaintiffs,  but  that  Plaintiffs  having  applied  to 
him  for  inspection,  he,  Ctaveringj  had  positively  re- 
fiised  to  deliver  the  same  to  the  Plaintiffs,  or  to  furnish 
them  with  any  copies  thereof,  or  with  a  list  or  sche* 
dule,  alleging  that  he  so  refused  at  the  express  in- 
stance of  the  Defendant  JReedj  who  had  undertaken  to 
indemnify  him. 

The  bill  prayed  neither  discovery  nor  relief  against 
Qaveringy  other  than  the  delivery  up  of  the  title  deeds 
80  alleged  to  be  in  his  possession,  if  not  in  the  posses- 
sion of  the  other  Defendant. 

To  this  bill  Reed  put  in  an  answer,  denying  the 
circumstances  from  which  it  was  attempted  to  be  in- 
ferred that  he,  the  Defendant,  had  treated  the  trans- 
action as  a  mortgage,  and  insisting  on  the  length  of 
time  from  which  a  release  of  the  freehold  ought  to  be 
presumed  in  his  favour.     He  also  denied,  as  to  his  be- 
lief, any  agreement  between  his  ancestor  and  Charlton 
at  the  time  of  the  former  entering  into  possession, 
alleging  that  he  so  entered  merely  as  a  creditor  having 
aright  to  redeem  against  Rooke,    He  admitted  the 
assignment  of  1752  to  be  in  his  possession,  but  said  he 
had  no  knowledge  of  the  agreement  of  1747  but  from 
the  recitals  in  the  deed  of  assignment ;  admitting,  how- 
ever, his  belief  of  the  agreement  as  found  upon  those 
recitals.     He  further  said,  he  was  unable  to  set  forth 
whether  the  deeds  or  instruments  alluded  to  in  the  bill 

3 


FSNWICK 


118  CASES  IN  CHANCERY. 

1^19.  with  or  without  any  other  title  deeds  relating  to  the 
■aid  lands  or  to  the  said  transaction  between  Rooke 
and  Charlton  were  or  not  delivered  to  Douglas^  but 

Reed.  that  the  laid  deeds  were  not  nor  ever  were  in  the  cus- 
tody of  him  the  Defendant,  or  of  any  person  for  his 
use,  except  the  deed  of  assignment,  and  such  writings 
as  were  in  the  custody  of  the  Defendant  Qacering. 

The  answer  stated  nothing  as  to  the  precise  amount 
of  the  debts,  or  value  of  the  premises,  but  alleged  that 
Defendant  believed  the  debts  greatly,  ej^ceeded  the 
value,  and  did  not  admit  that  they  were  satisfied  up  to 
the  present  day. 

The  Defendant  Clavering  said  that  he  was  a  stranger 
to  the  matters  in  the  bill  mentioned  otherwise  than 
appeared  by  sundry  drafts  or  copies  of  deeds,  letters, 
and  papers,  which  came  into  his  possession  after  the 
death  of  his  testator,  who  was  the  executor  of  Douglas^ 
and  which  deeds  Ae,  the  Defendant j  was  ready  to  pro^ 
duce  as  the  Court  should  direct^  admitting  that  the  same 
did  relate  to  the  matters  aforesaid,  but  that  he  had 
not,  nor  ever  had,  in  his  custody  or  power,  to  his 
knowledge,  the  deed  or  instrument  in  the  said  bill  al- 
luded to,  or  anjif  other  deed  relating  to  the  premises  > 
and  he  submitted  whether,  inasmuch  as  the  said  Joshua 
Douglas  was  the  confidential  attorney  of  Reedy  by 
whom  the  said  drafts  and  papers  were  delivered  to  the 
said  Douglas^  he  Clavering  ought,  or  not,  to  set  forth 
a  list  of  such  papers,  or  to  leave  the  same  in  the  bands 
of  his  clerk  in  Court. 

The  bill  was  amended  in  1801,  and  again  in  1803, 
and  answers  duly  put  in  by  the  Defendant  Reedy  to 
which  no  exceptions  were  taken.  In  1807,  P]ainti6^ 
moved  for  Icsave  to  file  exceptions  nunc,  pro  /tfmr,  whiob 
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was  refused,  with  costs,  partly  on  the  merits  of  the  1818. 

case,  and  parti  j  on  the  ground  of  delay  in  making  the 

application.     In  the  same  year,  the  Plaintifis  moved 

for  a  production  and  deposit  of  papers  in  the  posses-         Rsk». 

sion  of  the  Defendant  Reei^  by  which  it  appeared  that 

Charlion   was  indebted  to  his  ancestor,  and  also  of 

a  certain  indenture  of  assignment   admitted   to  be 

ID  his  possession ;  but,  the  Defendant  consenting  to 

produce  the  assignment,  no  order  was  made  on  that 

motion.    On  the  90th  of  October  in  the  same  year,  the 

bill  was  a  third  time  amended,  and  answer  put  in,  in 

1808,  since  which  time  no  further  proceedings  appeal' 

to  have  been  had  in  the  cause  till  the  present  day. 

The  PlaintiSs  now  moved,  <<  that  the  Defendant 
Gavering  might  leave  with  his  clerk  in  Court  the  se- 
veral drafts  or  copies  of  deeds,  letters,  and  papers,  re- 
kting  to  the  matters  in  the  pleadings  mentioned,  ad- 
mitted by  his  answer  to  be  in  his  custody,  with  li« 
herty  for  the  Plaintifis  to  inspect  the  same  and  taka 
eojMes,  &c." 

Belly  in  support  of  the  motion. 

Sir  Samuel  Ramillj/  and  Meggison^  for  the  Defend* 
ant  Clavering. 

Hart  and  Cookcy  for  the  Defendant  Reei. 

It  was  objected,  on  the  part  of  the  Defendant  Chvering^ 
that  the  answer  upon  which  this  application  was  ground- 
ed had  been  put  in  fifteen  years  ago;  that  the  papers,  the 
production  of  which  were  moved  for^  were  not  set  out 
in  the  answer  nor  by  way  of  schedule,  which,  it  was 
contended,  would  be  necessary  to  entitle  the 
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1810.  to  such  a  production;  and  that  the  subsequent  pro* 

ceedings  in  the  cause,  already  detailed,  were  of  such 
a  nature  as  ought  to  furnish  a  conclusive  answer  to  the 

Reei.  present  attempt,  which  could  only  be  made  for  the 
purposes  of  delay  and  vexation. 

It  was  also  contended  that  the  Defendant,  of  whom 
this  production  was  required,  was  the  personal  repre- 
sentative of  the  attorney  in  whose  hands  the  papers 
bad  been  deposited ;  and  that,  although  he  had  sub- 
mitted to  the  production,  yet  the  question  was,  whe- 
ther he  could  be  bound  by  such  submission.     The 
rule  which  authorizes  an  attorney  to  refuse  making  a 
discovery  of  matters  relating  to  the  concerns  of  his 
client  is  not  a  personal  privilege  of  the  attorney  which 
he  may  waive  at  pleasure,  but  a  provision  of  the  law 
for  the  benefit  of  the  party  interested,  and  \herefore 
not  to  be  dispensed  with,  except  by  that  party  autho- 
rizing the  disclosure.    That,  although  formerly  under- 
atood  to  be  otherwise,  this  was  the  principle  esta- 
blished by  the  late  cases,  and  not  now  to  be  contro- 
verted.   Then,  is  the  executor  of  an  attorney  within 
the  reason  of  this  rule?  The  rule  extends  to  persons 
acting  in  the  capacity  of  clerk,  of  interpreter,  &c. 

The  Lord  Chancellor, 

Observed  that  this  transaction  appeared  to  be  in  the 
nature  of  a  Welch  mortgage  to  which  time  would  be 
no  bar.  That,  supposing  the  Plaintiff  to  have  re- 
tained his  right  to  redeem  against  Jleed^  that  Defend* 
maty  when  called  upon  for  a  production  of  papers, 
could  not  be  admitted  to  say  that  the  papers  were  not 
in  his  own  possession  or  powety  they  being  in  fiict  in 
the  possession  of  bis  attorney. 
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Contended  that  it  was  by  no  means  essential  to  such  ^^ 

an  application  as  the  present  that  the  deeds  moved  for  .Resd. 
had  been  set  oiit  bj  way  of  answer,  or  in  a  schedule ; 
that  this  was  not  the  case  of  a  person  having  title  deeds 
in  his  possession  as  agent  of  another  person,  in  whose 
possession  or  power  they  may  therefore  be  said  to  be. 
The  Defendant  Qavering  is  not  the  attorney  of  Reedy 
nor  the  attorney's  executor,  but  the  executor  of  the 
executor,  therefore  an  entire  stranger,  having  papers 
in  his  possession,  the  production  of  which  is  necessary 
to  fiirther  proceeding  in  the  cause.  He  had  always 
understood  the  practice  in  such  a  case  to  be,  that  the 
person  having  such  papers  in  his  possession  must  be 
made  a  Co-defendant,  charging  him  with  collusion. 
It  is  so  laid  down  as  to  a  suit  against  a  corporate 
body  (a). 

A  person  who,  having  no  interest,  might  in  general 

cases  demur,  is  allowed  under  such  circumstances  to  be 

made  a  party  for  the  special  purpose.    With  regard  to 

the  refusal  of  the  motion  that  the  Plaintiff  might  be  at 

liberty  to  file  exceptions,  the  reason  of  that  was  that 

there  was,  in  this  case,  no  occasion  to  take  exceptions. 

The  Defendant,  haviiig  submitted  to  produce,   has 

shewn  that  his  intention  was  not  to  rely  on  the  ground 

of  the  confidence  reposed  in  him  as  representative  of 

an  attorney.    He,  therefore,  cannot  be  allowed  to  set 

op  that  objection  now. 

As  to  the  objection  from  length  of  time  since  the  bill 
filed^  it  cannot  be  made  by  the  present  Defendants, 

(a)  Mitf.  Eq.  Pkad.  1 52. 
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}^2l  ^^^y  ^^i%  never  thought  proper  to  apply  to  the 
Court  to  dismiss  the  bill  for  want  of  prosecution ;  nor^ 
if  they  had  done  so,  would  the  Conrt  have  dismissed  it 

RxBD.  without  giving  the  Plaintiff  an  opportunity  to  obtain  a 
production  of  the  title-deeds. 

The  Lord  Chancellor. 

How  fiir  ttie  executor  of  an  attorney  can  insist  on 
die  objection  now  made  by  the  Defendant  Claveriagy  is 
a  question  which  the  present  circumstances  do  not  call 
OB  me  to  decide ;  because  he  has  submitted  to  produce 
the  papers  admitted  to  be  in  his  possession,  if  the  Court 
shall  direct ;  and  the  objection  is  substantially  tbere- 
fbre,  not  Clavering%  but  Reed'%.  It  is  said  that  this 
is  the  case  of  a  Welch  mortgage,  where  the  Defendant 
has  been  put  in  possession  for  the  purpose  of  repaying 
himself  the  money  advanced  out  of  the  tents  and  pro* 
fits  of  the  estate.  There  length  of  time  is  no  objec- 
tion ;  very  diferent  finom  the  case  in  which  a  day  is 
fixed  for  the  redemption,  where  the  equity  ia  gone  for 
want  of  redemption. 

This  is  the  first  case  I  recollect  in  which  an  attorney 
has  been  made  a  party  to  such  a  bill.  The  praetiee  ia 
certainly  quite  unusual.  There  may,  notwithstanding, 
be  a  special  case,  in  which  such  a  proceeding  would  be 
necessary  in  order  that  an  attorney  and  his  dient  Blight 
not  be  allowed,  by  collusion,  to  fence  off  a  just  demand. 

It  is  right  that  I  should  look  into  the  bill  and  answers 
before  I  determine  whether  the  present  is  such  •  ape* 
cial  case. 
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(After  stating  the  case. )  FtwwicE 

R£CD. 

This  is  a  bill  for  relief,  not  for  discovery  only ;  and       Jan.  \7^ 
therefore  the  long  pendency  of  the  suit  does  not  press 
so  strongly  upon  the  judgment  of  the  Court  as  it  would 
have  done  if  it  had  been  a  mere  bill  of  discovery.   The 
chaige  in  the  bill  with  respect  to  papers  and  writings 
is  to  this  effect;  that,  if  the  agreement  of  1749  and  the 
snignment  of  1752  are  not  in  the  possession  of  Reed^ 
the  amei  or  attested  copies  of  the  same,  are  now  in  the 
possession  of  Clavering  as  personal  representative  of 
Jkuglas.    To  this  charge  the  passage  in  Clavering^s 
iniwer  must  be  taken,  not  as  a  proffer  of  the  papers 
?tdioitted  to  be  in  his  hands  for  inspection,  but  as  a 
fobmission  to  produce  them  in  case  the  Court  should 
be  of  opinion  that  they  ought  to  be  produced*  I  under* 
.  itaod  from  this  passage  in  his  answer,  that  the  original 
iastraments  of  1747  and  175S  are  not  in  his  possession, 
ind  it  would  be  a  material  circumstance  if  it  should 
tarn  out  that  the  title-deeds  to  this  estate  were  never 
deposited  in  the  bands  of  Reed"^  attorney,  but  remained 
where  they  were  previous  to  the  transaction. 

It  does  not  appear  by  the  bill,  that  the  Plaintiff  was 
aware  of  the  situation  in  which  Douglas  is  stated  in 
Jleed'8  answer  to  have  stood  with  respect  to  the  parties. 
fie  is  not  mentioned  as  an  attorney,  but  merely  as  a 
third  person  with  whom  the  deeds  are  said  to  have 
been  deposited  for  safe  custody.  Generally  speaking, 
sund  primAfaciij  it  is  certainly  4Bot  necessary  io  make 
an  attorney  a  party  to  a  bill  seeking  a  discovery  and 
production  of  title-deeds,  merely  because  he  has  them 
in  his  custody,  because  the  possession  of  the  attorney 
is  the  possession  of  the  client ;  but  cases  may  arise  to 
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to  be 
tfcewlw»»«f  iMmmliiM?    la  Ike  fnt  pfaee, 

Ike  McarityoT 
k^tk  «rtiM  ud  le^ 
efpneifinewaiMtaf  ikiMilm  AiitottkeclMM 
•f  the  Phil  lis  kat  opoale  w  fin-  oalj  as  Aay  at« 
diratanfTB  to  nw  Ike  |iiiiaM|itiiiaVf  a  ideaK. 
la  otker  vordi,  Ikk  k  Ike  eve  af  a  chva  fMfiaas  (ai 

whidi  BO  tOBe  k  luuted  fbrredeaplioBy  but  the  putf 
It  left  Id  pay  kuMdf  Ike  sm  fbrwUck  ike  calmle  b 
l^edged  out  of  the  rents  and  proits  of  the  estate.  I  do 
Bot  onderstaiid  that  answer  to  adah  the  agieeincnt  of 
1747,  as  beii«  in  the  Defendant's  poonwH^  hot  it 
admits  his  belief  of  that  agi  cement,  prohaUy  fbonded 
on  die  recital  in  die  assignment.  The  words  of  the 
agreement,  as  stated  by  the  answer,  beii^  ^  to  jrield  mf 
and  delirer  possession  of  the  premises  to  Rooke^  to 
\mAA  at  hit fretkold^'%uk^  &c.*'  do  not  contradiet,  hot 
rather  a[q)ear  to  me  to  strengthen,  the  idea  dmt  the 
meaning  of  the  transactions  was  only  to  enable  the 
party  to  pay  himself  out  of  the  rents  and  profits  of  the 
estate.  These  words,  ^  as  his  finediold,*' are  employed  by 
Lord  Coke  in  describing  the  estate  by  el^gsl— ^%llibenim 
teoementnm,"  as  contradistingoisbed  fifom  ^  libemm 
tenementom,"  because  nullum  timik  ett  idem  (a).  The 
agreement  was  that  Rooke  diould  hold  precisely  in 

(a)  Co.  LiU.  43,  b. 
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with  Rooke^  it  is  clearly  settled  that  length  of  time 

would  be  no  bar  to  redemption,  unless  it  were  proved 

that  the  party  had  held  over  for  the  space  of  twenty         Rced. 

years  after  the  debt  fully  paid  and  satisfied.    That 

length  of  time  may,  under  such  circumstances,  be  set 

up  as  such  a  bar  in  the  case  or  a  Welch  mortgage,  as  in 

in  ordinary  mortgage,  has  also  been  determined ;  and, 

if  the  assignment  to  Reed  was  only  till  Rooke^s  debt 

should  have  been  paid,  it  is  impossible  to  say  that  the 

hor  may  not  be  set  up  in  the  present  case ;  and,  in  a 

fiitore  stage  of  this  cause,  it  may  be  just  to  determine 

actordingly.    But,  on  this  point,  the  answer  leaves  it 

doabtful,  not  only,  whether  Reed  took  possession  under 

an  agreement  to  pay  himself  his  own  debt  in  addition 

to  Hookers ;  but,  if  he  did  so,  whether  the  amount  of 

both  debts  has  even  yet  been  satisfied  by  the  percept* 

tioD  of  rents  an^^profits. 

Then,  if  this  is  not  a  case  in  which  length  of  time 
alone  will  operate  as  a  bar  to  redemption,  the  question 
may  still  remain  whether  there  are  circumstances  to 
raise  the  presumption  of  a  release  insisted  on  by  the 
Defendant  ?    The  weight  of  long  continuance  of  pos- 
session as  a  ground  for  such  presumption  must  depend 
most  materially  on  the  nature  of  that  possession  ;  and 
here,  again,  there  is  no  certainty  in  the  case,  as  it  now 
stands,  whether  the  possession  by  Reedy  after  Rooke*9 
debt  was  paid,  was  originally  an  adverse  possession,  or 
whether,  at  first  holding  by  virtue  of  a  distinct  agree- 
ment with  the  CharltonSy  liis  possession  became  adverse 
at  some  period  subsequent  to  his  entering  under  that 
agreement.     In  the  latter  case  it  would  be  much  more 
difficult  to  raise  the  presumption  contended  for.  These 
are  undoubtedly  points  fit  for  future  enquiry ;  and,  in 
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1810.         the  present  stage  of  the  cause,  as  I  can  entertain  no 

^•^^^^^^^       doubt  that,  if  Reed  in  bis  answer  bad  admitted  what 

FfiNwicK       Clavering  has  admitted  in  his,  Reed  must  have  been 

Reed.         compelled  to  produce  the  papers  in  his  possession,  so  I 

am  of  opinion  that,  Clavering  standing  in  the  situation 

of  Reed* E  attorney,  his  admission  is  substantially  the 

admission  oi  Reed  himself. 

The  production  required  by  this  notice  of  motion  is, 
however,  too  comprehensive  in  terms ;  for  the  Plaintiflb 
have  no  right,  at  present,  to  any  discovery  beyond  .that 
which  is  necessary  in  order  to  enable  them  to  ascertain 
the  nature  of  the  original  transactions. 

Take  an  order;  therefore,  to  produce  all  drafts  and 
copies  of  deeds,  letters,  and  papers  relating  to  the 
original  transactions  between  Charlton  and  Rooke,  and 
between  Rooke  and  Reedy  or  between  Ckarlion  and 
Reedy  which  tend  to  shew  that  the  parties  continued  in 
possession  under  any  agreement  to  receive  the  rents 
and  profits  iu  discbarge  of  their  debts. 
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Es  Parte  WHITEHEAD,  in  the  Matter  of  Jm.  31. 

ALSTON  (a).  Seebcfore,p.io. 

THE  Lord  Chancellor. — This  is  a  case  of     The  original 
considerable  importance,  as  it  applies  in  prin*-  P"^  given  for 
cjple,  not  only  to  the  value  of  annuities  upon  proofii  *'*a'^nuity,with 
under  commissions  of  bankrupt,  but  to  the  administra-      ^  variation 
tion  of  assets  where  annuities  are  claimed  upon  insol-  .  ^ .. 

▼eot  estates.    It  certainly,  therefore,  would  hare  been  gj^j^  ^y^^      ^^^ 
more  satisfkctory  tome,  if  the  question  had  arisen  is  the  value  to 
upon  an  exception  to  the  Master^s  report,  in  order  be  preyed  under 
that  an  appeal  might,  if  expedient,  have  been  pre^  the  act,  where 
ferred,  and  some  general  rule  been  established  in  the  ^^^'^  ^^®  °^  P^* 
House  of  Lords.  caliar  circum- 


I  must,  however,  decide  upon  the  petition  now  before 
the  Conrt : — and,  I  have  been  enabled  to  obtain  so  lit- 
tle information  fW>m  the  enquiries  which  I  have  made, 
that  I  must  decide  upon  the  opinion  which,  iifter  the 
best  consideration  that  I  have  given  to  the  subject,  I 
have  formed  from  my  view  of  the  intention  of  the 
JLegislature  in  directing  such  debts  upon  annuity  to  be 
proved,  and  the  value  to  be  ascertained  by  the  com* 
inissioners.  By  my  enquiries  as  to  the  practice  in 
these  cases  before  the  commissioners,  I  have  learnt 
that  there  is  not  any  settled  rule  for  estimating  the 
value  of  annuities.  Some  lists  fix  a  value  by  the  price 
for  which  the  annuity  was  purchased,  regard  being 
had  to  the  time  during  which  it  has  been  enjoyed: 

(a)  Ex  ReUUione. 


stances  in  the 
case. 
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1816.         others  consider  the  original  purchase  as  the  value, 

^"'^^^^^       without  any  regard  to  the  time  of  enjoyment;  and 

Ex  parte      other  lists  a2»in    consider  the   redemption  price  as 
Whitehead  ^  r  r 

in  the  Matter  of  ^^  proper  value.  There  is,  I  find,  the  same  uncer- 
Alston.  tainty  in  the  Masters'  offices.  Some  of  the  Masters 
regulate  their  judgment  by  the  estimate  of  some  re- 
spectable  actuary,  without  any  regard  to  the  original 
purchase:  whilst  other  Masters  take  either  the  ori- 
ginal value,  or  the  time  of  enjoyment,  or  both,  into 
their  consideration. 

In  the  present  case,  the  commissioners  have  con- 
sidered the  original  price,  together  with  half  a  year's 
annuity,  being  the  price  fixed  by  the  parties  for  the 
redemption,  as  the  value  of  the  aqnuity.  I  stated, 
when  this  petition  was  argued,  and  I  now  think,  that 
this  opinion  of  the  commissioners  could  not  be  right 
To  illustrate  my  meaning,  I  will  suppose  that,  at  the 
time  of  the  original  purchase,  the  annuity  was  worth 
any  given  sum,  say  £i500.  How  can  it  be  of  pre- 
cisely the  same  value,  when  six  years  have  elapsed 
since  the  original  grant?  Suppose,  again,  that  one  of 
the  three  lives  upon  which  this  annuity  was  granted 
had  fallen,  could  it  be  said  that  the  annuity  was  of  the 
same  value  ?  These  are  circumstances  to  which  due 
consideration  must  be  given :  what  they  may  amount 
to  is  another  thing.  The  original  contract  cannot, 
therefore,  be  the  exact  mode  by  which  the  value  is  to 
be  ascertained.  The  Assignees  might,  indeed,  redeem 
by  the  payment  of  this  sum ;  but  this  cannot  determine 
the  value.  Indeed,  the  parties  themselves  say  it  can- 
not ;  for  they  apply  to  prove  upon  an  annuity  which 
they  say  is  worth  ^^6  or  d^OOO.  If  it  is  a  &ct  that 
this  annuity  is  worth  £6  or  £1000^  I  cannot  but  enter- 
lain  judicial  suspicion  that  there  must  have  been  fraud 
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mnd  of^resdonin  the  original  transaction,  when  scarcely  1816. 

one  third  of  that  sum  was  given  for  this  annuity,  and       ^'^^v^^ 
when  there  are  not  any  peculiar  circumstances  in  this     Whitehead 
case  to  raise  the  value  from  the  time  of  the  grant,  in  the  Matter  of 
And,  although  the  nature  of  such  a  contract  was  not        Alstox* 
noticed  bj  the  commissioners,  I  conceive  that  the 
Chancdhr,  sitting  in  bankruptcy,  is  called  upon  to  no* 
tice  what  cannot  escape  his  attention. 

That  the  purchase  money  is  not  the  fixed  value,  ap- 
pears to  me  to  be  obvious  firom  considering  the  dif- 
ference between  the  purchase  and  sale  of  an  annuity : 
for,  if  I  buy  an  annuity  upon  the  life  of  ^.,  I  must  give 
peihaps  fifteen  years'  purchase;  but,  if^.  grant  an 
innnity  upon  his  own  life,  he  wiU  have  difficulty  in  ob- 
tuning  more  than  six  years'  purchase.  Upon  the  best 
consideration  which  I  have  been  able  to  give  to  this 
question,  which  is  of  considerable  importance,  the  con- 
dosion  at  which  I  have  arrived  is  that,  as  there  are 
not  any  peculiar  circumstances  in  this  case  to  affect 
the  price,  as  it  is  altered  by  the  effluxion  of  time,  and 
only  by  the  effluxion  of  time,  I  ought  to  presume  that 
the  parties  acted  feirly  at  the  time  when  the  contract 
was  made ;  and  that  the  value  of  the  annuity  is  the 
original  sum  given,  with  the  variation  occasioned  by 
the  lapse  of  time  since  the  grant.  Such  must  be  con- 
sidered as  my  opinion,  unless  I  should  declare  any  al- 
teration in  my  sentiments. 


A  few  days  afterwards,  his  Lordship  intimated  that 
his  opinion  remained  unaltered;  but  that  the  parties 
were  at  liberty  to  file  a  bill. 


K 
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Feb.  S.  Lord  ABERGAVENNY  v.  POWELL. 


Re-examina-  l^^OTION,  by  Rottpelly  that  a  witness  wfao  liad 


tioQ  of  a  wit-  XtJL  been  examined  on  the  part  of  the 
ness,  before  might  be  permitted  to  go  before  the  Commissioners 
pabiicaUon,  re-  ^^^^  ^^  ^^jj,  ^j^^^^^  ^o  be  re-examined,  with  liberty 
fused) the appli-  .  ,  .         ,  a.  i.-   x*  ^j 

ti     bein  f     *^  explain  and  correct  his  former  evidence. 

'  liberty  to  ex- 
phdn  and  cor-        This  motion  was  supported  by  affidavit  that  the  wit- 

rect  his  former  ness  was  very  infirm,  nearly  eighty  years  old,  and  had, 

evidence,  and     ^  short  time  previously  to  his  examination,  met  with 

the  affidavit        ^^  accident,  in  consequence  of  which  he  was  fearM 

.    .  ^    ,  ,  ^^     that  he  had  misunderstood  the  purport  of  some  of  the 

had  omitted  to  • 

state  a  material  9^^^^^^^  asked  him,  and  had  returned  incorrect  an- 

€ircamstance(«)-  ^^^^  >  ^^^>  ^^^  ^^  ^^  ^^^  ^^^®  ^  circumstance  which 

had  since  been  brought  to  his  recollection  and  which 
he  understood  to  be  material  in  explaining  the  matters 
in  dispute  between  the  parties. 

The  examination  of  this  witness  had  taken  place  on 
the  SSd  of  January  f  and,  on  the  96th,  he  tendered 
himself  to  the  Commissioners  to  be  re-examined  and 
explain  his  former  depositions,  which  they  refused  ta 
allow. 

The  Lord  Chancellor, 

« 

Do  you  recollect  any  instance  of  such  an  application 
as  the  present  being  granted  ?  The  cases  in  which  a 
witness  has  been  allowed  to  explain  an  examination 

(a)  See  Beame$*8  Orders  in  Chancery,  p.  74. 
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are  where  publication  has  already  passed  in  a  cause. 
In  the  present  instance  it  is  impossible  for  the  Court  to 
ascertain  whether  the  alterations  intended  to  be  intro- 
duced are  merely  explanatory  of  the  former  evidence, 
or  consist  of  entirely  new  matter. 

Roupell^  in  support  of  the  motion, 

Then  contended  that  the  proposed  re-examination 
would  be  open  to  exceptions  on  the  part  of  the  De- 
fendant, and  that  it  was  only  sought  to  obtain  the 
order,  saving  all  just  exceptions. 

The  LiORD  CuANCELLOa. 


1810. 


Lord  Abxroa* 

VEHMT 
POWXLL. 


This  application    can  only  be  made    on    general 
grounds,  which  would  extend  to  all  cases  whatever ; 
and  the  consequence  of  granting  it  would  be,  that  si- 
milar applications  would  be  made  in  every  cause  before 
the  Court    The  case  is  different  where  a  witness  ap- 
plies for  liberty  to  correct  his  testimony  while  he  is 
yet  present  before  the  Commissioners  who  have  taken 
it     But  if  once  he  is  allowed  to  come  again  for  that 
purpose  after  his  back  is  turned,  who  does  not  see  what 
latitude  would  be  given  to  fraud  and  artful  suggestion 
on  the  part ^f  those  who  are  interested  in  the  effect  of 
his  depositions  ?  If  you  can  produce  to  me  any  instance 
in  which  this  liberty  has  been  granted  before  publica- 
tion passed  in  a  cause,  you  are  at  liberty  to  do  so.    If 
DOt,  I  must  refuse  this  motion,  on  the  ground  that  I 
mm  unable  to  determine  whether  the  evidence  intended 
to  be  added  is  merely  explanatory  of  the  former  or  in 
itself  new  evidence.    If  I  make  such  a  precedent,  I 
am  fully  convinced  that  there  never  will  be  a  cause  in 
which  it  becomes  desirable  for  a  party  to  help  out  in- 

K2 
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1816.         sufficient  evidence,  that  I  shall  not  have  the  present 

^'^^^^^^      application  renewed. 
Lord  Aberoa- 

t«NHY 

t.  Motion  refused  (a). 

PoWfiLL. 


jRj^.  3.  TYRREL  V.  REDIFER. 

Answer  being  fTlHE  Plaintiff  referred  the  Defendants  answer  for 
referred  for  im«  JL  impertinence  ;  and,  the  Master  having  reported 
pertinence,  and  j^  ^q^  impertinent,  the  Defendant  moved,  as  of  course, 
reported  notim.  for  a  reference  to  the  Master  to  tax  his  costs  occa- 

^    °    ^.^     ?  sioned  by  the  reference  for  impertinence,  and  that  the 
upon  motion  of  '' 

coarse  to  refer  ^1^*"^^  "^^y  pay  the  same,  when  taxed,  to  the  De- 
it  to  the  Master  fendant. 
to  tax  the  De- 
fendant's costs.      jigaVj  in  support  of  the  motion,  allowed  that,  al- 
though costs  were  constantly  given  to  the  Plaintiff  on 
a  report  of  impertinence,  he  had  been  unable  to  find 
any  instance  in  which  the  converse  had  been  esta* 
blished. 

The  Lord  Chancellor. 

It  would  be  most  unjust,  in  the  one  case,  to  order 

(a)  The  application  in  this  285,  those  orders  being  «• 

case  differed  from  the  orders  pressly  confined  to  the  cor«» 

made  by  LordEr^ibiieinthe  rection  of  mistakes  in  Am 

case  of  Kirk  v.  Eirky  re-  first  examination, 
ported  ill  13  Ves.  980  and 
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the  payment  of  costs  to  the  Plaintiff;  aad,  in-tbe  otbcx^ 
to  withhold  it  from  the  Defendant. 

Ordered  accordingly. 


iS» 


1816* 


DIXON  V.  ASTLEY. 


Feb.  t. 


MOTION,  on  the  part  of  the  Plaintiff,  before  an-     Parchaser  in 
swer,  that  the  Defendant  might  be  ordered  Possession  un« 
irithin  one  month  to  pay  into  the  Bank  in  the  name  of  ^^'  ***  agree- 
the  Accountant  General,  the  sums  of  £3950  and  £5000,  "^^""^  ^*^^^   ^ 

exGrdS£ci  itc^ji  ok 

the  amount  of  two  instalments  due  in  respect  of  an  o^nershte  but 
agreement  by  the  Defendant  for  the  purchase  from  the  objecting  to  the 
Plaintiff  of  the  estate  and  premises  in  the  bill  men*-  title,  ordered  to 
tiooed.  pay  in  the  pur- 

chase-money. 

The  bill  stated  that  the  estate  in  question  was  on  ^I'ghter  acts  of 
the  4th  of  October  1814  put  up  to  sale  by  public  auc-  ^^^e"^>P  »"'- 
tion  and  bought  in  by  the  Plaintiff,  subsequently  to  .,      , '      ^^^ 
which  the  Defendant  entered  into  an  agreement  to  be-  committed  since 
come  the  purchaser,  at  the  price  of  i?  15,500,  payable  the  discoTery 
by  instalments,  subject  to  the  conditions  of  sale,  by  one  of  an  objection 
of  which  the  purchaser  was  to  be  let  into  possession  of  to  title, 
a  part  of  the  premises  on  the  1st  of  November  follow- 
ing, at  whidi  time  he  was  let  into  possession  thereof 
accordingly.    The  abstract  was  delivered.  And  the  first 
iostalmen^t  paid,  pursuant  to  the  agreement,  after  which 
objections  were  made  by  the  purdiaser  to  the  title  as 
to  part  pf  the  premises^  but  which  objections,  be  en^ 


IM 


1810. 


Dixon 

ASTLET. 
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gaged  by  writing,  should  not  amount  to  a  wairer  of 
paying  the  subsequent  instalments. 

The  bill  then  charged  several  acts  of  ownership  by 
cutting  timber  and  coppice  wood,  ploughing  up  and 
altering  the  course  of  cultivation,  &c.  committed  since 
the  Defendant  had  become  acquainted  with  the  nature 
of  the  Plaintiff^s  title,  and  prayed  a  specific  perform- 
ance. 

By  the  affidavit  in  support  of  the  motion,  together 
with  those  put  in  on  the  part  of  the  Defendant,  it  ap- 
peared that  the  timber  charged  to  have  been  cut  down 
amounted  to  no  more  than  an  old  ash  tree  (represented 
to  have  been  very  ornamental)  and  a  cherry  tree ;  the 
coppice  wood  sold  ai^d  cut  was  alleged  to  be  arrived 
at  maturity.  Other  parts  of  the  charges  were  not  an- 
swered, but  they  appeared  to  amount  only  to  some 
trifling  alterations  in  the  premises.  The  Defendant, 
by  his  own  affidavit,  alleged  that  a  marketable  title 
could  not^be  made,  and  that  he  was  desirous  to  relin- 
quish his  contract. 

Sir  Samuel  Romillj/  and  Richards^  in  support  of  the 
motion. 

Wingjieldp  for  the  Defendant. 

The  Lard  Chancellor. 

The  general  principle  undoubtedly  is,  that  itp  by  the 
terms  of  the  contract,  th6  purchaser  is  to  take  posses- 
sion before  a  title  is  made,  the  vendor  cannot  move  to 
have  the  purchase  money  paid  into  Court,  on  the  mere 
&ct  of  possession  being  taken.    But,  where  the  pur- 
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chaser  has,  after  taking  possession,  exercised  such  acts- 
of  ownership  as  to  alter  the  nature  of  the  property^ 
that  is  a  ground  for  applying,  at  least,  to  have  the 
purchase  money  properly  secured.    I  must  look  into 
the  affidavits,  as  to  thiff  point. 


1S5 


181(T. 


Dixon 

V, 
ASTLET. 


After  reading  the  affidavits,  the  Lord  Chancellor 
observed,  that  most  of  the  acts  of  ownership  appearing 
to  have  been  committed  had  taken  place  at  a  period 
subsequent  to  the  discovery  by  the  Defendant  of  the 
objections  which  he  had  taken  to  the  Plaintiif 's  title ; 
and  that,  in  such  a  case,  slighter  acts  of  ownership 
were  sufficient  to  call  for  the  interference  of  the  Court 
than  might  be  necessary  where  the  objections  have 
arisen  subsequently,  and  no  evidence  of  acts  committed, 
rince  the  discovery  made. 


Feb.  Z. 


Ordered  accordingly. 


NORWAY  V.  ROWE-  Dec.  IS,  1815- 

Fdf.  3, 1816. 

THE  bill,  setting  up  a  title  to  certain  mines  in      Exceptions 
Cornwall  possessed  by  the  Defendant,  prayed  an  *®  *  report  of 

account  of  the  profits  thereof,  and  of  all  and  every  the  »"™P«'*»°«)ce 

may  be  taken 

after  an  order 
to  expunge,  until  that  order  has  been  acted  upon.  Not  necessary 
to  take  objections  before  the  Master  previous  to  excepting  to  a  report 
of  impertinence.  Under  the  circumstances  of  the  case,  the  Defend- 
ant was  at  liberty  to  take  a  general  exception,  without  setting  out  the 
particttlais  in  which  he  alleged  the  report  to  be  erroneous. 


NORWAT 

V 


196  CASES  IN  CHANCERY. 

1816.  quantities  of  ore  raised  thereout,  the  times  when,  and 
the  respective  values  thereof,  when,  where,  and  to 
whom  and  for  what  price  or  prices  sold,  &c.  and  of  the 

RowE.  oosts  and  expences  of  working  and  carrying  on  the  bu- 
siness of  the  said  mines  during  the  time  the  Defendant 
worked  the  same. 

The  Defendant,  by  his  answer,  denied  the  Plain- 
tiff's title ;  stated  a  case  of  abandonment  which,  by 
the  custom  of  Comwally  justified  the  possession  of  the 
Defendant,  establishing  the  lessor's  right  to  grant  him 
a  fresh  lease,  which  he  had  done  accordingly ;  and  de- 
clined setting  out  the  accounts* 

Upon  the  coming  in  of  the  answer,  the  Plaintifis 
iqpplied  for  a  Receiver  and  injunction,  which  the  Court 
refused. 

They  then  took  an  exception  to  the  answer  for  not 
setting  out  the  accounts ;  and  the  Master,  upon  argu- 
ment, over-ruled  that  exception.  Then  the  Plaintifi 
excepted  to  the  Master's  report ;  and  the  Court,  upon 
argument,  directed  the  accounts  to  be  set  out. 

The  Defendant  consequently  set  out  all  the  accounts 
required  by  the  bill  according  to  the  terms  in  which 
the  accounts  were  prayed,  in  four  schedules,  one  of 
which,  relating  to  the  costs  and  expenses  of  working 
the  mine  incurred  by  the  Defendant,  extended  to  3577 
folios. 

On  the  Slst  of  April  1815,  die  Platntifis  referred 
tiiis  schedule  for  impertinence,  and  the  Master,  after 
several  attendances,  reported  the  same  impertinent. 
This  report  was  signed  on  the  7th,  and  filed  on  the 
8tb,  of  December;  and,  on  the  next  day,  the  9th  of 
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Duember^  the  Plaintiff  obtained  an  order  to  expunge 
tbe  impertinence^  of  which  he  served  the  Defendant 
with  notice  on  the  11th. 

The  Defendant  now,  on  the  ISth,  ino?ed  io  dis- 
dlarge  that  order  to  expunge,  and  that  he  might  be  at 
liberty  to  file  an  exception,  nunc /7ro  tiincy  to  the  Mas- 
\eit\  rqport. 

Sir  Samuel  RamiUj/y  Hart^  Johnson^  and  Perkins^ 
in  support  of  the  motion. 

Leachy  BeUy  and  Pepysy  for  the  Plaintiff. 

On  the  part  of  the  former,  it  was  contended  that,,  if 
what  is  considered  to  be  the  strict  practice  of  tbe 
Court  is  to  be  followed,  viz.  that  the  exception  taken 
to  the  Master^s  report  must  set  forth  all  the  particu- 
lars wherein  it  is  alleged  that  the  answer  reported  im- 
pertinent is  not  impertinent,  no  exception  to  the 
Master's  report  could  be  taken  in  the  present  case 
nntil  after  the  order  to  expunge  had  been  acted  upon ; 
and  Craven  v.  Wright  {a)  is  an  authority  that,  after 
impertinence  once  expunged,  the  report  cannot  be  ex- 
cepted to.  That  it  is  necessary  to  shew  by  reference 
to  tiie  folios  what  it  is  to  which  you  mean  to  except^ 
which  it  would  be  manifestly  impossible  to  do  in  such 
a  case  as  the  present. 

They  also  relied  on  die  diversity  of  practice  prevail- 
mg  in  the  Master^s  offices,  respecting  the  allowing  ex- 
ceptions to  answers,  some  of  the  Masters  being  of  opi- 
nion that,  unless  you  produce  a  literal  answer  to  every 
part  of  the  ImU,  exceptions  must  be  allowed. 

(«)  «P.W.  181. 
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To  this  it  was  answered  that  the  impertinence  was 
not  yet  expunged^  so  that  the  Defendant  was  even 
now  in  time  to  file  his  exceptions,  according  to  his 
own  view  of  the  practice.  That  if  the  practice  be 
such  as,  it  is  admitted,  is  generally  considered  to  be 
the  practice,  the  present  application  is  for  indul- 
gence, and  must  be  founded  upon  the  merits ;  in  which 
case  it  is  at  least  expected  that  there  should  be  me- 
rits to  authorise  such  an  application;  but  that  this 
was,  on  the  contrary,  a  case  of  great  oppression,  the 
cost  of  a  mere  office  copy  of  the  schedule  amounting 
to  d&400,  and  the  matter  reported  impertinent  occupy«- 
ing  upwards  of  3000  folios.  That  it  was  not  a  case  of 
surprise,  the  Master  having,  so  long  ago  as  the  S2d  of 
November^  informed  the  parties  of  what  he  thought 
to  be  impertinent,  thereby  affording  them  sufficient 
time  to  consider  what  exceptions  it  would  be  expedient 
for  them  to  take. 


Sir  Samuel  Romillt/y  in  reply,  disclaimed  the  indul- 
gence, and  appealed  to  the  strict  practice ;  but  said 
that,  if  it  were  necessary  to  go  at  all  upon  the  merits, 
there  had  been  twenty-four  attendances  before  the 
Master  upon  the  matter  of  the  exceptions,  between 
the  months  of  Fthruary  and  Ncroembtr^  manifesting  a 
case  of  so  much  doubt  as  alone  to  constitute  merits* 
That  the  ground  of  exception  to  the  present  report 
involved  a  question  of  considerable  doubt  in  itself^ 
being  to  what  extent  a  Defendant,  by  submitting  to 
answer,  has  bound  himself  to  make  a  discovery  of  all 
the  matters  enquired  into  by  the  Plaintiff's  bill  (a). 
How  was  the  filing  of  the  report  to  be  ascertained 
without  warrant  taken  out,  or  any  sort  of  notice  what- 
ever ?  Nay,  according  to  the  strict  practice  contended 

(a)  FaMlfir  v.  Siuariy  11  Ves.  296. 
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toTy  the  order  might  have  been  obtained  immediately 
mfter  tlie  report  filed,  without  the  intervention  of  a 
ni^le  day.  If  the  rule  laid  down  by  the  case  in 
Peere  Williams  (a)  be  correct,  that  which  is  now 
soug^ht  to  be  done  can  only  be  done  by  the  permission 
of  the  Court.  Otherwise,  the  business  of  expunging 
the  impertinence,  and  of  taking  exceptions  to  the  re- 
port, might  go  on  at  the  same  time. 


1S9 


1816. 


Norway 

V. 
ROWE.' 


The  Lord  Chancellor, 

The  merits  have  nothing  to  do  with  the  present  case. 
There  appears  to  be  considerable  inconvenience  at- 
tending either  view  of  the  subject ;  but  all  I  have  to 
do  is  to  decide  according  to  the  practice,  and  I  must 
take  time  to  enquire,  and  ascertain,  what  that  prac- 
tice is. 


7&  LfORD  Chancellor. 


Feb.  8. 


Tlie  question  is,  whether  exceptions  to  the  report 
of  the  Master,  by  which  it  is  certified  that  a  large  mass 
of  paper,  constituting  the  principal  part  of  the  schedule 
to  an  answer,  is  impertinent,  can  be  taken,  after  an 
order  to  expunge  the  impertinence. 

It  is  admitted  to  be  contrary  to  practice,  in  the  case 
of  a  report  of  impertinence,  to  take  objections  with  a 
new  of  founding  future  exceptions ;  and  it  is  stated  tO/ 
^  ihe  opinion  of  practitioners  that,  if  the  exceptions  are 
Dot  taken  before  the  impertinence  is  expunged,  they 


(a)  Craven  j..Wrtghiy  nhi  BXifn. 
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cannot  be  taken  afterwards.  Now,  it  is  represented 
that  this  alleged  practice  is  very  inconvenient,  and 
that,  in  a  case  like  the  present,  it  amounts  to  a  total 
exclusion  of  the  right  to  except,  since  it  is  impossible 
that  exceptions  can  be  prepared  within  so  short  a 
qpace  of  time  so  as  to  specify  the  matter  which  is  the 
subject  of  those  exceptions. 

The  rule  is  not  accurately  understood  in  any  of  the 
Master's  offices ;  and  there  is  nothing  in  the  books 
concerning  it  but  the  case  (a)  cited  at  the  bar.  That 
case  lays  it  down  that,  where  tlie  matter  is  reported 
not  scandalous  or  impertinent^  the  Plaintiff  must,  in 
his  exceptions  to  the  Master's  report,  specify  the  par«^ 
ticulars  in  which  he  alleges  the  report  to  be  erroneous; 
but  it  says  nothing  of  the  converse  of  that  proposition,, 
and  proceeds  to  establish  another  rule  in  the  case 
where  the  answer  is  reported  scandalous  or  imperti- 
nent, viz.  that  exceptions  cannot  then  be  taken  after 
the  Master  has  once  expunged. 

I  think  it  the  safest  course  to  adhere  to  the  rule  so 
laid  down ;  but,  until  the  impertinence  has  been  ac- 
tually expunged,  exceptions  may  still  be  taken,  not- 
withstanding the  order  to  expunge  has  been  obtained ; 
and  since,  in  the  present  instance,  the  substantial  ends 
of  justice  would  be  defeated  if  the  exceptions  were  re- 
quired to  contain  the  whole  matter  of  the  schedule 
which  has  been  reported  impertinent,  let  the  Defendant 
be  at  liberty  to  file  a  general  exception  (6).    It  is  the 


(u)  Craoen  t.  Wrigki,  ubi 
supra. 

(6)  See  ace.  where  the  an- 
swer was  reported  not  imper- 
tinent, a  general  exceptioA 


allowed  to  he  taken.  Matk^ 
wQfih  V.  Bfiggi^  2  Atk.  IgS. 

PurceU  Y.  MfNm^mh  i9 
Ves.  169.      / 
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more  material  that  this  liberty  should  be  given,  be- 
cause it  is  extremely  desirable  that  it  should,  odce  for 
all,  be  understood  how  much  of  a  question  a  Defend^ 
ant  18  bound  to  answer;  and  whether^  if  a  Plaintiff 
cbooeea  to  ask  such  questions  as  it  has  become  the 
usual  practioe  to  introduce  into  bills  of  this  nature,  he 
<can  object,  on  the  ground  of  impertinence,  to  a  De- 
fendant who  thinks  proper  to  answer  them  at  full 
length. 


1816. 


Norway 

V, 

Rowc* 


GORDON  V,  GORDON. 

LIEUTENANTCOLONEL  Thomas  WiUiam 
Gordon^  by  his  will  bearing  date  the  4th  of  OctO' 
ber  1805,  after  proyiding  for  the  payment  of  his  debts 
and  giving  divers  pecuniary  legacies,  gave  and  be- 
queathed all  and  every  his  property,  of  whatsoever 
mtare  it  might  be,  unto  his  brother,  the  Defendant, 
Jame$  Murray  Gordon^  and  appointed  him  and  the 
Defendant  Alexander  Gordon  joint  executors  of  his 
aid  will. 

The  testator  some  time  afterwards  was  seat  abroad 
00  foreign  service,  and  was  made  a  prisoner  by  the 
twich  and  taken  to  Lyonsy  where  he  remained  until 
the  time  of  his  death. 


Jan,  20. 
Feb.  6. 

Bequest  to  the 
natural  child  of 
which  a  woman 
was  enceinty 
without  refer- 
ence to  any  per- 
son as  the  fa- 
ther, held  good, 
there  being  no 
uncerUinty  in 
the  object  de- 
scribed. 


While  he  remained  a  prisoner  in  France^  the  testator 
tttde  several  testammitary  papers,  in  the  nature,  of  oo^ 
dkib  to  his  will^  which  were  io  his  own  handwriting^ 
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and  were^  respectively,  (so  far  as  affects  the  case  in 
question)  as  follows. 

^  Lyonsy  7th  May^  1811. — Be  it  known  that  I  am 
the  reputed  fether  of  a  child  (male)  which  Margaret 
Genot  brought  into  the  world  in  the  month  of  Septem* 
berj  1810.    The  boy  was  christened  George  Louis. 
This  boy  I  wish  to  have  removed  to  England^  where 
I  wish  him  to  be  educated  at  my  expense,  that  is  to 
say,  with  the  sum  which  I  am  about  to  appropriate  for 
that  purpose.   I  hereby  give  him  £100  sterling  a  year, 
to  commence  from  the  time  he  arrives  in  England.     To 
the  mother  of  this  child  I  give  the  sum  of  £100,  which 
I  wish  to  be  paid  to  her  as  soon  as  possible  after  the 
child  is  arrived  in  England,     I  hereby  give  and  be- 
queath to  Adrienne  Maillet^  late  of  the  Rue  Bat  d^Ar^ 
gent  J  Lyons  y  the  sum  of  £S00  sterling  (exchange  at 
par)  which  is  a  mark  of  my  friendship  for  her. — Tho^ 
mas  William  Gordon^ 


^  LyonSy  November  the  13th,  1811. — ^As  I  have 
reason  to  believe  that  the  aforesaid  Adrienne  Maillet 
is  pregnant  by  me,  I  do  hereby  give  and  bequeath  to 
her  £50  sterling  yearly,  exchange  at  par,  and  £100 
more  in  addition  to  the  £S0O  mentioned  in  another 
part  of  this  my  will  and  testament.  I  wish  the  child 
of  which  she  is  now  pregnant  to  be  sent  to  England 
and  educated  as  Cfeorge  Louis;  the  expense  of  which  is 
to  be  paid  for  by  a  like  annuity  of  £100,  to  commence 
from  the  arrival  of  the  child  in  England;  upon  which 
occasion  Iwi8h£l(X)  more  to  be  sent  to  Adrienne  Mail' 
let  at  Lyons.'^Thomas  William  Gordon.^* 

^  Ltfonsy  18tfi  May^  181S. — I  hereby  give  and  be- 
queath  to  my  reputed  natural  daughter,  Adrienne  Got* 
Amy  bom  at  Lyons  in  the  year  ISIS^  £1500,  the  in* 
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terest  of  which  will  be  paid  to  her  every  six  months, 
(the  annuity  ^paid  during^  my  life  ceasing^)  until  she 
attains  the  age  of  twenty-one.    Should  she  die  before 
that  age,  or  should  she  marry  and  die  without  having 
children,  £500  of  the  above  i^l500  are  to  be  paid  to 
her  mother  Adrienne  Maillet  of  Lyons ^  and  the  re« 
maining  d^lOOO  I  hereby  bequeath  to  my  reputed  na- 
tural son  George  Gordon^  to  whom  I  hereby  further 
bequeath  f  1500.    I  hereby  give  to  the  said  Adrienne 
MaUlet  £b(M  eterlmg.— TAcwio*  WUliam  Gordon:' 

The  testator  died  shortly  after  the  date  of  the  last 
mentioned  instrument ;  and  the  Plaintifl^  who  was  his 
natural  daughter,  mentioned  in  that  instrument  under 
the  name  of  Adrienne  Gordon^  and  in  the  instrument 
immediately  preceding  as  the  child  of  which  Adrienne 
Mailki  was  then  pregnant,  filed  a  bill,  by  her  next 
friehdy  against  the  executors  and  residuary  legatee, 
(who  had  proved  the  will  and  the  several  instruments 
as  codicils  thereto,)  praying  that  she  may  be  declared 
entitled  to  the  annuity  of  £100  for  her  life  besides  the 
legacy  of  £1500. 


1810. 


Gordon 
GoRDOir. 


The  Defendants,  by  their  answer,  admitted  assets ; 
but  the  •Defendant  the  residuary  legatee  submitted 
that  the  Plaintiif  was  not  entitled  to  the  annuity  of 
£100,  in  addition  to  the  £1500  legacy,  inasmuch  as 
die  was  an  illegitimate  child  of  the  testator  not  born 
at  the  time  when  the  bequest  was  made. 

The  cause  was  set  down  for  hearing  in  his  Lord- 
ibip's  paper  of  causes ;  but,  with  a  view  of  obtaining 
a  more  speedy  decision  of  the  principal  question  at 
issue,  a  motion  was  this  day  made  on  the  part  of  the 
Plaintiff,  '^  that  the  Defendants  might,  within  a  month, 
taiksfer  to  the  Accountant  Ge^ral  in  trust  in  this 
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cause  the  sum  of  £3333.  6s.  8d.  £3  per  cent,  eoriso- 
lidated  Bank  annuities,  as  a  fund  to  answer  firom  the 
dividends  thereof  the  annuity  of  i^lOO  bequeathe?  by 
the  will  of  the  testator.*' 


vl 


Jlart^  and  Belly  in  support  of  the  motion. 

The  only  question  before  the  Court  arises  upon  the 
eflfect  of  the  codicil  bearing  date  the  12th  of  November 
1811 ;  the  other  testamentary  papers  beings  of  no  im- 
portance with  regard  to  it  except  as  they  tend  to  ex- 
plain it  by  way  of  reference. 

The  objection  to  the  present  aj^lication  must  be 
founded  on  one  of  the  grounds  following ;  either  that 
the  object  is  not  sufficientiy  identified  to  be  rendered 
certain,  or  that  there  is  a  general  and  positive  rule  of 
law  prohibiting  a  putative  lather  firom  makingf  any 
provision  for  an  afterborn  child. 

If  the  question  is  intended  to  be  argued  on  the  first 
of  these  grounds,  and  the  case  of  Earle  v.  TFilson  (a) 
to  be  relied  upon  as  the  authority  deciding  the  pre- 
sent, it  is  sufficient  to  shew  that  that  case  does  not 
apply,  the  words  there  ^^  to  such  child  or  children  as 
she,''  the  person  therein  named,  ^^  may  happen  to 
be  enceint  with  by  me,"  implying  a  manifest  une^- 
tainty,  which  does  not  exist  in  the  phrase  adopted  1^ 
this  testator,  who  specifically  describes  the  object  of  his 
bounty  as  the  child  wherewith  Adrienne  Maillet  was  at 
that  time  enceint.  There  is  no  doubt  that  an  illegiti- 
mate child  en  ventre  sa  mere  is  capable  of  being  so 
fhlly  described  as  to  identify  the  object,  (b) 


(a)  17  Ves.  528.  2  Roll's  Ab.  43.  Tit.  GraunU^ 

{b)  BhdaeUi.  Edwards^     D.  11. 
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Then,  is  an  individual  io  the  unfortunate  situatioa 
of  tbe  present  Plaintiff  absolutdj  incapable  of  taking 
md^r  a  bequest  made  while  en  ventre  $a  vwre,  how- 
ever plainly  pointed  out  as  the  object  of  it?  In  an- 
anarer  to  this  question  it  is  necessary  to  resort  to  the 
principle  of  law  laid  down  by  Lord  Coke  (0),  that  a 
bastard  cannot  take  until  after  he  hath  gained  a  name 
by  repatation.    But  the  cases  cited  in  support  of  that 
doctrine  are  all  cases  of  deed,  not  of  devise ;  aad, 
accordingly,  in  Wilkinson  v«  Adam  (6),  which  was  der 
dded  on  the  ground  of  intention,  your  liordship  ex^ 
pressly  considered  the  question  as  still  left  open,  wher 
ther  those  cases  have  necessarily  established  that  no 
future  illegitimate  child  can  take  under  any  description 
in  a  will  (c).     Deeds  are  to  be  construed  according  to 
file  strict  principles  of  law,  which  govern  the  construe- 
tioo  of  wills  only  where  a  different  intention  is  clearly 
expressed,  and  then  the  sole  question  must  be,  whe- 
ther the  object  of  that  intention  is  coropeteptly  de- 
serihed. 


1810. 


GOMQII 
(jrORDOar* 


The  case  of  Metkam  v.  ike  Duke  of  Devon  (d)  is  the 
only  case  in  which  it  is  laid  down  that  an  illegitimate 
child  not  tit  esse  is  incapable  of  takingby  will.  But  the 
▼ery  ground  of  Lord  MacclesfieUTs  judgment  in  that 
case  shews  its  inapplicability  to  the  present,  it  being 
fimnded  expressly  upon  the  policy  of  the  law  to  discou- 
rage the  immorality  which  consists  in  an  illicit  inter- 
coarse,  therefore  establishing  that  a  testator  shall  not 
be  allowed,  in  contemplation  of  such  immoral  act,  to 
provide  for  the  issue  which  may  arise  out  of  its  com- 
miflsioD.  But  here  the  immoral  act  is  already  com- 
plete, and  the  provision  made  by  the  testator  is  not  in 


(a)  Co.  Litt.  30. 
(6)  1  Yes.  &  B.  492. 


(c)  p.  468. 

(d)  lP.Wms.529. 
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eontemplation  of  its  commission.  The  child,  though 
unborn,  is  actually  tit  esse;  the  criminality  which  the 
law  seeks  to  prevent  is  actually  incurred ;  and  the  im- 
morality would  be  tenfold  greater  in  leaving  the  inno- 
cent offspring  of  that  illicit  intercourse  without  a  pro- 
vision, than  in  the  act  itself.  Not  only,  indeed,  does 
the  policy  of  the  law  not  prohibit,  it  imperatively  d^ 
mands,  the  making  such  a  provision,  and  even  compels 
the  father,  in  certain  cases,  to  do,  for  an  illegitimate 
offspring  while  in  venire  sa  mere,  that  which  he  is  not 
compellable  to  do  for  his  legitimate  offspring,  namely, 
io  give  security  for  its  maintenance.  Shall  he  not, 
then,  be  admitted  to  do  voluntarily  that  which  he  may 
otherwise  be  compelled  to  do  by  the  magistrate  ? 


In  Earle  v.  Wilson^  the  Master  of  the  Rolls  laid 
down  the  rule,  as  established  by  the  authority  to  which 
Lord  Coke  refers  (a),  and  adopted  by  Lord  Maccks" 
Jieldy  to  be  this ;  ^^  that  a  bastard  cannot  take  as  the 
^^  issue  of  a  particular  person^  until  it  has  acquired  the 
'^  reputation  of  being  the  child  of  that  persohy  which 
^^  cannot  be  before  its  birth  f  and  said,  by  a  very  re- 
fined distinction,  that  ^^  if  the  bequest  had  been  to  the 
^^  natural  child  of  which  a  particular  woman  was  en- 
ceint**  (not  adding,  as  in  that  case,  the  words  <^  btftnCy^) 
^^  without  reference  to  any  person  as  the  father,  there 
would  be  no  uncertainty  in  that  bequest;  but  probably 
it  would  be  held  goodJ** 

In  the  present  case  there  is  no  embarrassment  like 
that  which  his  Honour  found  in  Earle  v.  Wilson.  The 
expression  ^^  whereas  I  have  reason  to  believe,  &c.*' 
does  not  amount  to  an  assertion  of  the  subject  of  that 

(a)  BlodweU  ▼.  Edwardty     Moor,  490.  ^  lUl.  Ab.  43. 
Cro.  El.  509.     Noy.  365. 
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belief,  but  is  merely  a  statement  of  the  reason  which 
iaduced  the  testator  to  make  this  particular  bequest. 

Sir  Samuel  Romillj/  and  JVetherelly  for  the  Defend- 
ant, the  residuary  legatee. 

If  the  rule  so  often  referred  to  be  in  fact,  what  it 
appears  to  be  in  terms,  that  name  and  reputation  are 
necessary  to  render  valid  a  bequest  to  an  illegitimate 
child,  it  is  clear  that  the  present  bequest  cannot  do. 
The  case  of  Metham  v.  The  Duke  of  Devon  is  express 
upon  this  subject.  There  the  devise  was  ^^  to  all  the 
natural  children"  of  the  Duke  by  Mrs.  Heneage;  and 
Lord  Macclesfield  held  that  those  only  could  take,  who 
had  acquired  the  reputation  of  being  such  children 
before  the  will  was  made,  and  that  the  enquiry  must 
therefore  be,  not  who  were  in  point  of  fact  such  child- 
ren, but  who  had  acquired  the  reputation  of  being  so 
before  that  period  {a). 

The  rule,  therefore,  requires  that  the  parties  must 
actaaUy  be  born  in  order  to  be  capable  of  taking ;  and, 
being  laid  down  thus  generally,  it  is  of  no  consequence 
whether  they  are  described  as  the  offspring  of  the  mo- 
ther, or  of  the  putative  father.  It  does  not  proceed 
upon  the  uncertainty  as  to  whose  children  they  really 
are.  All  that  was  really  known  in  the  case  before 
LfOrd  Macclesfield  was  that  Mrs.  Heneage  had  children, 
some  born  before,  others  after,  the  date  of  the  tes- 
tator's will.  The  difficulty  of  ascertaining  whether 
the  children  were  the  Duke's  children  was  as  great 
with  respect  to  the  one  class  as  to  the  other.  There- 
fore it  is  evident  that  the  case  was  governed  by  that 
positive  rule  which  admits  of  no  distinction  arising  out 
of  particular  circumstances. 

(a)  1  P.  Wins,  ubi  svpra^  and  see  1  Ves.  aud  B.  459- 
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Tbeii)  what  is  it  they  rely  upon  in  support  of  the 
present  application  ?  On  nothing  but  a  dictum  of  the 
Master  of  the  Rolls  in  the  case  of  Earle  v.  Wilson^ 
which  amounts  to  no  more  than  this ;  that  there  was  in 
that  case  a  distinction  which  rendered  it  unnecessary  for 
him  to  decide  it  on  the  general  principle.  But,  in 
reality,  that  case  of  Eark  v.  Wilson  is  a  direct  autbo* 
rity  against  the  point  that  is  contended  for  in  die  pre- 
sent. In  both,  the  testator  gives  to  the  child  with 
which  the  woman  is  then  enceintj  as  the  child  of  him  the 
testator,  and  it  would  be  a  much  more  extraordinary 
refinement  to  find  a  distinction  between  the  words 
used  by  the  testator  in  that  case  and  those  employed 
by  the  present  testator,  than  any  that  exists  in  the  dis- 
tinction taken  by  the  Master  of  the  Rolls  in  the  words 
attributed  to  him.  The  ground  taken  by  his  Honour 
was  this,  that  a  roan  cannot  give  to  an  illegitiinate 
child,  as  his  own^  until  it  is  known  to  be,  or*  has 
quired  a  reputation  of  being,  his. 


But,  supposing'  such  a  bequest  can  be  framed  as  to 
give  to  an  illegitimate  child  yet  unborn,  still  that  be«* 
quest  must  be  so  framed  as  to  avoid  the  difficulty 
arising  in  the  case  of  fFilson  v.  Earle.  It  must  de- 
scribe the  child  by  reference  to  the  mother  only ;  any 
mention  of  the  supposed  father  immediately  opens  aH 
the  uncertainty  which  is  admitted  to  be  fatal  to  such 
an  endeavour. 

T/ic  Lord  Chancellor. 


If  the  words  in  this  case  were  these,  "  l^hereas  A. 
is  now  pregnant  by  me,"  this  would  imply  a  positive 
assertion  of  a  fiict,  the  truth  of  which  it  cannot,  on 
grounds  of  public  policy,  be  sufiered  to  sustain  by  evi- 
dence.   But  a  man  may  most  conscientiously  make  use 
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of  the  terms  adopted  by  this  testator  to  denote  his  belief 
of  a  iiict,  and  his  intention  to  proceed,  not  upon  the 
fiiet  itself,  bat  upon  such  his  belief  of  it.  No  doubt 
where  a  man  assigns  certain  positive  reasons  for  giving 
a  legacy,  if  those  reasons  fail,  the  legacy  may  be  taken 
away.  But  here  the  testator  has  caressed  the  grounds- 
apon  whieh  he  acts  to  be  these  :  I  believe  that  I  am 
the  father  of  the  child  with  which  this  woman  is  now 
enceint.  I  may  be  mistaken ;  but  I  had  rather  rua  the 
risk  ef  providing  for  a  child  that  is  not  my  own,  thas 
of  incurring  the  guilt  of  leaving  a  child  of  mine  with* 
out  a  provision'. 
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For  the  residuary  Legatee. 

The  seme  reasoning  woald  have  applied  to  Eark'9. 
Wilson.    Where  a  man  uses  the  word^  ^  I  give  (othe^ 
child  wherewith  A.  B.  is  enceint  by  me,"  be  cannot  be 
Uken,  in  feimess,  as  asserting  any  thing  more  posi- 
tively, as  to  a  thing  which  in  its  very  nature  must  be 
^ocertain,  than  that  he  believes  the  child  to  be  his. 

Tlie  argument  raised  from  the  poot  liaws^  it  is  ob^ 
v-  ious,  does  not  at  all  apply ;  because  the  provisioii 
^hich  they  require  is  for  the  relief  of  the  parish,  not 
'^^ith  reference  to  the  individuals. 


Hartj  in  reply. 

That  which  must  be  your  Lordship's  opinion  iu  the 
()resent  case  is  sufficiently  to  be  collected  from  the 
>rords  which  fell  from  your  Lordship  in  Wilkinson  v. 
Adam  {a).  "  I  know  no  law  against  devising  to  the 
^'children  of  a  woman,  whether  natural  or  uot;  as 
^'  that  creates  no  uncertainty.  The  difficulty  arises 
^  upon  a  devise  to  the  children  of  a  particular  man  by 

(a)  1  Ves.  &  B.  446. 
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<^  a  woman  to  whom  he  is  not  married.*'  And  again^ 
^^  The  testator  says  that  children,  though  not  bom 
^<  within  six  months  after  his  death,  shall  take,  if  bom 
^'  within  the  longest  period  allowed  for  gestation ;  and 
^^  that  is  explained  in  such  a  way,  that  the  devisees 
^^  would  take,  whether  Ms  natural  children  or  not ;  as 
^^  he  there  describes  them  only  as  her  children."  The 
case  of  Blodwell  v.  Edwards  (a),  where  we  see  the 
foundation  of  the  doctrine,  appears  never  to  have  been 
decided;  and  it  goes  only  to  the  question  whether 
there  is  a  sufficient  description  to  point  out  the  indivi* 
dual.  This  was  the  single  point  in  the  case,  the  ques- 
tion of  public  policy  on  the  ground  of  immorality 
having  nothing  to  do  with  it ;  for  the  parties  there  bad 
acted  most  morally,  and  the  difficulty  arose  on  a  doubt 
as  to  the  validity  of  the  marriage,  created  subsequently 
to  its  solemnization  (A). 


(A  point  was  also  raised,  in  argument,  as  to  the 
operation  of  the  codicil  of  1813  as  a  republication  of 
that  of  November  181 1,  and  the  tzse  of  Arnold  ▼. 
Preston  (c),  referred  to  as  an  authority  against  its 
having  that  effect ;  but  the  Lord  CAayice//br*s  judgment 
proceeded  on  the  general  ground  only.) 

The  Lord  Chancellor. 


If  I  had  been  apprised  that  this  case  was  intended 
to  come  under  discussion  to-day,  I  should  have  looked 
into  Wilkinson  v.  Adam,  which  I  will  yet  do  before  I 
decide  it.  I  have  no  objection  to  the  form  in  which 
this  is  brought  before  me,  on  motion ;  but  it  is  my  wish 
to  give  not  only  my  own  opinion  on  it,  but  also  that  of 
the  Judges  who  assisted  me  in  the  case  referred  to. 


(a)  Ub.  sap. 

(b)  See  the  report  of  this 


case  in  Cro.  EUi.  500,  510. 
(c)  18  Ve4|^8S. 
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As  to  the  general  question  of  disability^  the  Master 
of  the  Rolls  appears  to  have  thought  that  it  is  not  im- 
possible to  give  efiectually  a  legacy  to  a  child  with 
which  an  unmarried  woman  is  pr^nant,  but  that 
there  is  a  difference  between  giving  to  that  child  as  the 
child  with  which  she  is  pregnant  generally,  and  as 
being  the  child  with  which  she  is  pregnant  by  a  parti- 
cular man  ;  and  the  reason  of  the  distinction  is,  that, 
in  the  latter  case,  you  cannot  try  the  fact  whether  it  is, 
or  is  not,  the  child  of  the  man.  so  named  in  the  will. 
Where,  on  the  contrary,  the  gift  is  only  to  the  child 
of  the  woman,  there  can  be  no  uncertainty,  no  iact  to 
be  tried ;  and  then  arises  the  question  whether,  by  the 
policy  of  the  law,  such  a  child  i^  absolutely  precluded 
from  taking  under  any  description  whatever. 


1816. 
Gordo:! 

V. 

Gordon. 


I  have  gone  a  great  way  to  persuade  myself  that 
LtfOrd  Coke^  in  the  passage  so  often  cited,  did  not  mean, 
and  that  the  cases  referred  to  by  him  do  not  bear  hkn 
out  in  meaning,  to  say,  that  this  is  the  law  on  the  sub- 
ject. 


Then  there  is  another  question,  whether  this  case 
does  not  fall  within  the  distinction  taken  by  the  Master 
of  the  Rolls  in  Earle  v.  Wilson ;  that  is,  whether  the 
words  here  made  use  of  are  not  equivalent  to  the 
words,  ^  bt/  me,''  upon  which  that  case  was  decided. 
In  order  to  make  out  this,  you  must  establish  that  it 
could  not  be  the  testator's  intention  that  the  child  in 
question  should  take  at  all,  unless  it  were  his  child. 
But  is  this  construction  necessary?  He  has  said, 
^'  Whereas  I  have  reasqp  to  believe  that  A.  B.  ia 
pregnant  by  me,  I  wish  the  child  of  which  she  is  now 
pregnant  to  take,  Sec. ;"  and  I  am  required  to  read 
this  as  if  he  had  said,  ^^  I  wish  mj/  child  by  A.  JB.  to 
iakeif  &c."    But  is  it  contrary  to  conscience  to  suppose 
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OOKDON 

V. 

Gomooir. 


ihat  he  rather  meant  to  say  this — ^^  I  have  reason  to 
believe  that  this  woman**  child  is  my  child ;  but  I  had 
rather  run  the  risk  of  providing  for  a  child  that  may 
not  be  mine,  than  of  leaving  my  own  child  unpro« 
vided  for.  I  state  my  belief  as  the  motive  of  this  be- 
quest-*-'' ! 


Many  cases  may  easily  be  imagined  of  the  most 
dreadflil  difficulty,  if  the  rule  be  admitted  that  no  un- 
born illegitimate  child  can, by  possibility  be  provided 
ht.  Suppose  a  fiither  suffering  under  the  affliction  of 
having  an  only  daughter  seduced,  and  afterwards 
abandoned  and  left  pregnant  by  her  seducer.  Do^ 
the  law  impose  upon  him  the  additional  affliction  of 
being  unable,  in  his  last  moments,  to  make  any  provi* 
sion  for  the  unfortunate  creature  which  owes  its  being 
to  that  seduction?  What  ground  is  there,  in  mo- 
rality, or  in  the  policy  of  the  law,  that  can  justify 
such  a  conclusion  ? 

In  Wilkinson  v.  Adam^  the  difficulty  was  this ;  there 
was  no  mode  of  trying  the  question.  Where  such  a 
question  is  to  be  tried,  the  proof  must  at  all  times  be 
very  difficult;  and,  on  grounds  of  evident  policy,  the 
law  says  very  rightly  that  you  shall  not  be  permitted 
to  enter  into  any  evidence  upon  it.  You  shall  not  be 
allowed  to  prove  whose  the  child  is,  but  only  whose  it 
is  reputed  to  be ;  and  then  it  follows  that  the  child 
must  be  born,  for,  until  born,  it  has  no  reputation. 

That  case,  however,  is  not  the  present  case.  I  shall 
say  no  more  about  this  now,  than  that  I  think  it  a  good 
kgacy ;  bat  I  shall  not  decide  without  having  other 
authority,  besidee  my  own  impl^essions,  to  act  upon. 


rfM^ 


rtuM 


M» 
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The  Lord  Chancellor. 

There  are  two  questions  in  this  case. 

Upon  the  first  of  these,  which  is  the  general  ques- 
tion,  I  remain  of  my  former  opinion,  that  it  is  possible 
to  hold,  consistently  with  the  doctrine  of  Lord  Cokc^ 
that,  if  an  illegitimate  child  en  ventre  sa  mere  is  de- 
scribed 8o  as  to  ascertain  the  object  intended  to  b^ 
pointed  out,  it  may  take  under  that  description.  Then, 
with  regard  to  the  application  of  that  principle  to  the 
present  case,  1  studiously  abstain  from  expressing  any , 
opinion  as  to  what  it  would  be  if  the  words  were,  ^^  to  my 
child/'  while  1  decide  that,  the  words  being  only  ^^  ike 
child  with  which  ji.  B.  is  now  pregnant,*'  those  words 
will  do  so  as  to  give  effect  to  the  intention  in  its  favour. 
I  have  spoken  to  the  Judges  who  assisted  me  with 
their  opinion  in  Wilkinson  v.  Adam^  and  they  concur 
with  me  in  that  which  I  at  present  deliver ;  so  also 
does  the  Master  of  the  Rolb,  this  being  considered  as 
not  in  any  degree  afecting  the  principle  of  his  decision 
in  Earle  v.  Wilson. 


1816. 


GORDOK 

r. 

Gordon. 

Feb.  0. 


I  repeat  that  this  is  not  to  be  taken  as  governing 
either  the  question  of  what  would  be  my  decision  if  the 
words  were  ^^  to  my  child,"  or  that  which  would  arise 
out  of  a  bequest  to  an  illegitimate  child  not  only  un- 
boni,*but  not  in  esse^  even  though  it  may  be  sufficiently 
pointed  out  as  the  child  of  a  particular  mother. 
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Feb.  8.  GORDON  V.  BERTRAM. 

PlaintifT  filing  A  FTER  decree,  the  Plaintiff  filed  a  bill  of  revivor, 
abillof reviTor,  J-X.  to  which  the  Defendant  put  in  his  answer;  but 
after  decree,  no  order  to  revive  the  suit  had  been  obtained.  The 
and  neglecting     y^m  ^f  revivor  was  filed  on  the  Slst  of  October^  and  the 

to  rcriye,  the      answer  put  in  on  the  23rd  of  December  following. 
Defendant,  hay- 
ing answered, 
allowed  to  pro-      ^^^  Defendant  now  moved  that  the  Plaintiff  might, 

ceed  on  the         within  a  week,  obtain  an  order  to  revive,  or,  in  default. 
Plaintiff's  bill,    that  the  suit  might  stand  revived,  from  the  time  of 

making  this  application,  without  further  order. 

jffontf,  in  support  of  the  motion,  produced  the  au- 
thority of  WhiUhear  v.  Hughes  (a),  upon  which  The 
Lord  Chancellor  made  the  following  order : 

^^  That  the  Plaintiff  do  within  a  week  after  notice 
hereof  obtain  an  order  to  revive  the  suit ;  but  in  de- 
fault of  the  Plaintiff's  obtaining  such  order  within 
the  time,  then  that  the  Defendant  be  at  liberty  to  draw 
tip  the  order  to  revive  the  suit." 


After  the  expiration  of  th«  time  allowed.  Home 
again  moved,  upon  affidavit  of  service,  and  that  the 
Plaintiff  had  not  obtained  an  order  that  the  Defend- 
ant might  be  at  liberty  to  draw  up  the  order  to  revive 
the  suit. 

Ordered  accordingly. 

(a)  1  Dick.  389* 
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Ex  parte  DYSTER  in  the  Matter  of  MOLINE.        Jan.  M,  2S. 

/^^N  another  point  in  thiR  case,  viz.  whether  a      A  sworn 
V  V-/  dormant  partner  is  within  the  statute  21  Jac.  I.  broker  of  the 

c.  19.,  see  2  Rose,  256.)  c'>*y  ^^  ^«^'» 

entitled  to  prove 

The  petitioner  was  a  broker  of  the  city  of  London;  j  u*      •  • 
and,  to  a  debt  sought  to  be  proved  hy  him  under  the  ^^^  ^f  transac- 
bankrupt's  commission,  it  was  objected  that,  as  such  tions  in  which 
broker,  he  was  precluded  bj  his  bond  to  the  city  in  a  he  has  been  en- 
penalty  of  df500,  and  by  the  oath  taken  upon  his  being  gaged  as  princU 
admitted  a  broker,  from  trading  as  a  principal ;  and  P*^>  notwith- 

that,  notwithstanding  these  obligations,  he  had  had  standing  the  re- 
.  .    .   1     -.  '^i.  Ai-    i_     1        X  •     •     1  striction  in  the 

joint  dealings  with  the  bankrupt,  as  a  principal,  upon    ^  ^^^   ^  a 

the  balance  of  which  transactions  he  claimed  to  prove  ^   j^ 

as  aforesaid.     The  question  now  before  the  Court,      jf  i,^  ^^^g  q,. 

upon  this  petition,  was,  whether  the  policy  of  the  law  tensibly  as 

will  allow  a  debt  to  arise  out  of  such  transactions.  broker  in  any  of 

those  specific 

By  statute,  6  Ann.  c.  16.  %  4. ;  it  is  enacted  «  that,  transactions  in 

which  he  ^iir&s  so 

^^  from  and  after  the  determination  of  this  present  ses-  , 

^  concerned  as  a 

"  sion  of  Parliament,  all  persons  that  shall  act  as  priucipai  such 

^^  brokers  within  the  city  of  London  and    liberties  acting  is  a  gross 

^  thereof  shall  from  time  to  time  be  admitted  so  to  do  fraud,  in  re- 

^'  by  the  court  of  Mayor  and  Aldermen  of  the  said  city,  spect  of  which 

**  for  the  time  being,  under  such  restrictions  and  liroita-  ^®  ^"  obtain 

« tions  for  their  honest  and  good  behaviour  as  that  '^'^  "^^^^  ^"  * 

^  Court  shall  think  fit  and  reasonable."  ?""* ""'  ''"•• 

tice. 

Therefore,  in 
the  present  case,  an  enquiry  directed,  there  being  no  direct  charge 
affecting  him  in  respect  of  such  last  mentioned  dealings. 
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1816.  In  1708,  the  jear  after  this  act  passed,  the  Court  of 

^^'^^^^      Mayor  and  Aldermen  made  certain  rules  and  regula- 

X  pa  e      ^JQjig  for  ^1,^  government  of  brokers,  which  have  ever 

in  the  Matter  of  since  been,  and  still  are  in  force,  and  by  virtue  of 

.    MoLiNB*       which  every  person,  previous  to  his  being  admitted  a 

broker,  is  required  to  enter  into  a  bond  to  the  Mayor, 
Commonalty  and  citizens  of  Xoitcfoii,  and  also  to  take 
an  oath,  the  forms  of  which  are  prescribed  by  the  same 
rules  and  regulations,  and  are,  ia  substance,  as  fellows : 

Condition  of  the  bond.  ^  That  the  said  A.  J3.,  for 
and  during  such  time  as  he  shall  and  doth  eontiaue  in 
the  said  office  and  employment,  shall  and  do  well  aad 
fiuthfiilly  execute  and  perform  the  same  without  firaud, 
covin,  or  deceit ;  and  shall,  upon  every  contract,  baif^ain, 
or  agreeaieDt  by  him  made,  dedare  and  Make  knows 
to  such  person  or  persons  with  whom  rach  agreement 
is  made  the  name  or  names  of  his  principal  or  prinefr* 
pals,  either  buyer  or  seller,  if  theremto  required,  and 
shall  keep  a  book  or  register,  and  therein  truly  and 
fairly  enter  all  such  contracts,  bargains,  and  agree- 
ments, within  three  daya  at  the  fiurAest  after  nuduag 
thereof,  together  with  the  names  of  all  the  respective 
principals  for  whom  he  buys  or  sells,  and  shall  upon 
demand  made  by  any,  or  either  of  the  parlies  buyer  or 
seller  eonoerned  theren,  prodace  and  shew  such  entry 
to  them  or  either  of  them  to  manifest  and  preve  lie 
truth  and  certainty  of  such  contracts  and  agreenMnte, 
and  for  satis&ction  of  all  saeh  persons  as  shall  donbC 
whether  he  is  a  lawful  and  sworn  broker  er  not^  ebnfl, 
upon  request,  produce  a  medal  ef  silver  wiA  Us 
Majesty's  arms  engraven  on  one  side,  and  Ae  anna  of 
this  city  with  his  name  on  the  other,  and  shall  not, 
directly  or  indirectly,  by  himsdf  er  any  otber,  deal  for 
himself  or  any  other  broker  in  the  exdnnge  or  remit* 
tance  of  mon^y,  or  in  buying  any  tally  or  tallies^  order 
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or  orders,  bill  or  bills,  share  or  shares,  or  interest  in  any  1816. 

joint  stock  to  be  transferred  or  assigned  to  himself,  or        ^^^>/^^ 
any  broker,  or  to  any  other  in  trust  for  him  or  them,  or        Dt^ter^ 
in  buying  any  goods,  wares,  or  merchandizes,  to  barter  In  the  Matter  of 
sad  seU  again  upon  his  own  account,  or  for  his  own  or       Moline. 
any  other  broker's  benefit  or  advantage,  or  to  make  any 
gUB  or  profit  in  buying  or  selling  any  goods  over  and 
Aove  the  usual  brokerage ;  and  shall  and  do  discover 
and  make  known  to  the  said  Court  of  Mayor  and 
AUerroen,  in  writing,  the  names  and  places  of  abode 
of  all  and  every  person  and  persons,  as  he  shall  know 
to  lise  and  exercise  the  said  office  or  employment,  not 
being  thereunto  duly  authorized  and  empowered  as 
aforesaid,  within  thirty  days  after  his  knowledge  there- 
of, and  shall  not  employ  any  person  under  him  to  act 
as  a  broker  within  the  said  city  and  liberties  thereof^ 
Dot  being  duly  admitted  as  aforesaid,  and ''shall  not 
presume  to  meet  and  assemble  in  Exchange»aUet/^  or 
other  public  passage  or  passages  within  this  city  and 
liberties  thereof,  other  than  upon  the  Royal  Exchange^ 
to  negotiate  his  business  and  affairs  of  exchange,  to  the 
annoyance  or  destruction  of  any  of  his  Majesty's  sub- 
jects, or  Bny  other,  in  their  business  or  passage  about 
tbeir  occasions/' 

Form  of  oath,  ^  You  shall  sincerely  promise  and 
*wear,  that  you  will  truly  and  fiuthfully  execute  and 
perferm  the  office  and  employment  of  a  broker  be- 
tween party  and  party  in  all  things  appertaining  to 
^  duty  of  the  said  office  or  employment,  without 
^d  or  collusion,  to  the  best  of  your  skill  and 
knowledge." 

The  nature  of  the  transactions  in  which  the  peti« 

t'^Hier  was  engaged,  after  he  had  entered  into  the  bond 

^d  taken  the  oath  afiunesaid,  and  while  he  stiU  con* 

2 
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1816.         tinued  in  the  office  or  employment  of  a  broker  within 
the  city  of  London  and  liberties  thereof,  and   upon 
Dy^br        which  the  prayer  of  his  petition  was  founded,  appeared 
in  the  Matter  of  upon  affidavit  to  be  that,  for  many  years  previous  to 
MoLiME.       iijg  bankruptcy  of  Moline,  the  petitioner  was  concerned 
with  the  bankrupt  and  another  person,  in  a  secret  partp 
nership,  in  the  purchase  and  sale  of  hides  and  skins ; 
and  it  was  further  sworn  that,  during  the  whole  con- 
tinuance of  such  secret  partnership,  he  bought  and 
sold  hides  and  skins  on  commission,  as  broker,  and 
charged  his  employers  a  brokerage  or  commission  on 
the  sale  or  purchase  thereof,  although  some  of  such 
goods  were  sold  by  him  to  the  bankrupt  on  account  of 
the  said  secret  partnership. 

The  sums  for  which  the  petitioner  claimed  to  be  en- 
titled to  prove  as  debts  arising  out  of  the  aforesaid 
transactions,  amounted  to  upwards  of  d^20,000. 

Sir  Samuel  RomiUt/^  Cooke,  and  Roupelly  in  support 
of  the  petition. 

If  the  present  application  is  opposed  at  all,  it  must 
be,  either  on  the  ground  that  the  transactions,  in  re- 
spect of  which  relief  is  sought  to  be  obtained,  are  posi- 
tively illegal,  or  that  they  are  fraudulent  and  against 
conscience,  and  that,  in  either  case,  a  Court  of  Justice 
will  not  interpose  to  give  effect  to  a  contract  having 
such  transactions  for  its  foundation. 

If  these  transactions  are  illegal,  they  must  be  so  in 
consequence  of  some  direct  statutory  prohibition ;  but 
no  such  statute  can  be  produced,  nor  is  there  a  sin^e 
judicial  decision  in  support  of  the  allegation.  If  it  be 
said  that  the  regulation  made  by  the  city  of  XiOiubii 
amounts  to  a  legislative  enactment,  as  being  in  pursu- 
ance of  a  power  vested  in  the  city  by  an  act  of  die  legis- 
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iature,  it  must  be  first  seen  what  is  the  nature  and  ex«  1810. 

tent  of  the  authoritj  actually  given  io  the  dtj  by  the 
statute  of  Anne.    By  attending  to  the  recital  of  that        Dy^r 
statute,  then,  it  will  be  made  manifest  that  it  was  io*  in  the  Matter  of 
tended  as  a  mere  revenii^  law.    It  recites,  for  the  pur-       Molinb. 
pose  of  repealing,  a  former  act  of  Parliament  ( 16  Jac.  I. 
c  19.)  entitled  ^^  An  act  for  the  well  garbling  of  spices  ;'* 
and,  proceeding  to  abolish  the  office  of  garbler  of  spices 
under  that  act,  provides  that,  from  that  time  forward, 
^^  all  persons  that  shall  act  as  brokers  within  the  city 
of  London  and  liberties  thereof,  shall  from  time  to  time 
be  admitted  so  to  do  by  the  Court  of  Mayor  and  Alder- 
men of  the  said  city  for  the  time  being,  under  such  re* 
strictions  and  limitations  for  their  honest  and  good  be- 
haviour as  that  Court  shall  think  fit  and  reasonable,^ 
and  shall,  upon  such  their  admission,"  pay  certain  fees 
to  the  Chamberlain  of  the  city  and  otherwise  as  therein 
prescribed,  to  be  applied,  in  the  first  place,  towards 
making  a  compensation  to  the  then  holder  of  the  office 
so  to  be  abolished,  and  afterwards  ^^  to  go  to,  aAd  be 
enjoyed  by,  the  said  Mayor  and   Commonalty  and 
citizens''  of  London,    A  penalty  is  then  laid  upon  all 
persons  from  thenceforward  taking  upon  themselves  to 
act  as  brokers  without  being  admitted  as  aforesaid  (a). 
It  is  evident,  from  the  whole  tenor  of  this  statute,  that 
its  object  was  to  secure  to  the  city  of  London  certain 
pecuniary  advantages  by  way  of  compensation  for  the 
office  which  was  thereby  abolished.    The  city  has  no 
power  to  constitute  that  an  illegal  transaction  which 
the  legblature  has  not  declared  to  be  illegal.    Such  a 
restriction,  it  is  easy  to  shew,  would  be  contrary  to  the 
whole  course  of  our  commercial  policy,  considered  in 
anj  other  light  than  that  of  a  mere  contract  between 
iD^viduals  not  to  do  a  particular  act,  except  under 

(a)  Stat.  6  Ann.  c.  16.  S  4  and  5. 
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1816.'  certain  conditions.  Then  the  character  of  a  cily 
broker  is  not  diflferent  from  that  of  a  private  fiictor. 
^^^  The  &ctor  is  bound  by  certain  obligations  entered  into 
la  the  Matter  of  with  his  employer.  But  the  Court  will  not  refiise  iia 
MoLiKx.  interference  in  transactions  between  the  frctoranda 
third  person,  because  those  transactions  are  contraiy 
to  the  obligations  so  entered  into.  The  employer  has 
.  his  remedy,  secured  by  the  contract,  for  the  breadi  of 
those  obligations ;  but  the  breach  of  them  does  not  mt 
feet  the  rights  of  the  parties  in  any  other  respect  tbaa 
as  between  one  another.  So,  here,  a  bond  is  entered 
into,  and  the  city  of  London  has  a  right  to  maintain  an 
action  for  the  breach  of  its  conditions.  Suppose,  upon 
a  dissolution  of  partnership,  one  of  the  partners  to 
enter  into  a  covenant  with  the  others  not  to  exercise 
the  same  trade  within  a  given  distance  of  the  place 
where  the  partnership  has  been  carried  on.  WouM 
this  covenant  deprive  him  of  all  right  to  recover,  as 
against  third  parties,  in  respect  of  dealings  carried  on 
in  violation  of  his  covenant  ?  So,  the  city  of  XomiMl 
may  make  what  regulations  they  please  as  to  the  teraM 
of  a  contract  between  itself  and  its  own  individual  mem* 
bers;  but  those  regulations  can  never  oenstitiile,  or 
form  any  part  of,  the  law  of  the  land. 

Thea  with  regard  to  the  objection  on  the  ground  of 
the  transactions  being  unconscientious  or  frauduleail, 
and  therefore  not  relievable.  No  particular  act  of 
dishonesty  is  charged  against  this  individual,  it  is 
not  pretended  that,  in  any  instance,  he  has  talcen 
advantage  of  his  situation  as  broker  to  gain  an  anfitir 
profit  in  the  way  of  his  trade  by  artifice  or 
sentation.  The  chai^  of  fraud  stands  on  the 
ground  of  its  being  inconsistent  with  his  duty,  aa  a 
broker,  to  carry  on  business  as  a  merchant.  It  is  in« 
consistent  with  bis  duty  ao  to  do,  in  consequence  of  a 
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potttive  engagement  to  the  contrary  entered  into  with         1B10» 
the  city  of  Londum^  confirmed  by  an  oath  truly  and       ^-^"v*^^ 
lufhfblly  to  execute  the  office  of  a  broker  between       Dti»mi^ 
party  and  party^  in  all  things  appertaining  to  his  duty  lathe  lUhtterol 
as  such  broker.    In  the  first  place,  the  city  of  London       Molhtk. 
has  no  right  to  impose  such  an  oath.    The  statute,  au« 
thorixiqg  the  city  to  make  regulations,  gives  no  au« 
thority  for  enforcing  those  regulations  by  an  oath. 
The  oath  is,  therefore,  merely  voluntary,  and  such  as 
the  law  cannot  judicially  notice.    But,  in  the  next 
pbo^  how  has  this  person  acted  in  violation  of  his 
oath  ?  It  is  not  alleged  that  he  has  not  conducted  him- 
idf  in  his  office  truly  and  faithfully  as  between  party  and 
party.     Whatever  firaud  there  may  be  in  this  transac- 
tion, rests  entirely  with  the  bankrupt,  seeking  to  elude 
a  just  demand  by  setting  up  an  unjust  and  dishonest 
objection.    If  any  third  person  had  been  defrauded  by 
tkii  hrdcer,  the  transaction  might  have  been  impeached 
on  the  grouAd  of  fraud,  and  that,  whether  an  oath  had 
been  taken  to  the  contrary,  or  not.    Suppose,  by  arti- 
des  of  partnership,  a  party  binds  himself  not  to  carry 
on  trade  except  for  the  benefit  of  the  partnership,  and 
tbe  parties  take  it  upon  themselves  to  enforce  this  ob- 
ligation by  an  oath ;  can  the  Court  act  upon  an  oath 
^<^  under  such  circumstances  (a)  ? 

(a)  Id  the  course  of  the  count  agalast  the  Defendants 

^QeDt  for  the  petitioner,  (who  were   Blackwell  -  hall 

*  decree  made  in  the  case  of  factors)  in  respect  of  the  fol- 

'VtA  T.  Blakesly^  at  the  lowing  transaction?,  stated  an 

^^  November  30,  181^,  agreement  nuide  and  entered 

*u  produced,  by  which   it  into   between   the  Plaintiff's 

*PPetred  that  the  Plaintiffs  and  Defendants,  ^'  that,  as 

Wo    were     wool-brokers  *'  any  parcels  of  wools  of- 

^ftiD  the  dij  of  London)  ^<  fered   in   the  market,  on    , 

^1  tka'r  bill,  praying  an  ac-  ^'  which  a  profit  might  be 
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ffartj  Belly  and  MotUagUy  for  the 


Bx  Parte 
DrsTkit 
tttflie  Matter  of  il 
MotxmE. 


The  objeotioD  to  this  dertend  is  thet  the  debt  cleiBieJi 
not  proveeUe)  as  arising  oat  oi  an  illegal  tiansao- 


^'  expected,  the  same  should 
<<  be  parcbased  on  account 
'<of  the  Defl^dants,  and 
^<  that,  on  aty  retales  th^r*^ 
<<6r  which  the  Plaintiff^ 
<<  should  make,  th«  profit  or 
<<  loss  should  be  shared  be- 
<<  tween  the  Plaintiffs  and  the 
<(  Defendants.'*  That  the 
Plaintiffs  afterwards  adtanc 
ed  the  sum  of  £5000  to  the 
Defendants  upon  condition  of 
being  admitted,  as  partners, 
to  one«third  of  the  profits  of 
tiieir  trade  as  BtackwdUhaU 
tietort ;  the  wools  bought  and 
sold  not  to  be  considered  as 
part  of  the  trade,  but  the 
profits  thereon  to  be  dirided 
as  before.  The  bill  then 
stated  considerable  purchases 
of  wools  to  have  been  made 
by  the  Pluntiffs  for  the  De- 
Tendants,  f  n  respect  of  which 
ihej  had  advanced  upwards 
of  J^10,000,  which  the  De- 
fendantshad  subsequently  re- 
paid, but  had  not  accounted 
for  the  profits  made  upon  the 
re-sales  of  the  -wools  so  pur- 
chased, which  profits,  the 
bill   chsrgcfd,    amounted  to 


#19,850,  tb  one  half  ^ 
which  the  Pislntiih  cUteeA 
to  be  entitled  under  Hint 
sgreeAient. 

The  DefisndabtSy  by  their 
answer,  among  other  gronnda 
of  defence,  insisted  tlwt  the 
business  of  wool-broken  oar» 
Tied  on  by  the  Plaintiffs  con- 
sisted in  Imying  and  selling  of 
wools  on  account  of  other 
persons,  and  that  those  who 
act  as  such  brokers  witUa 
the  city  of  Londanf  are  re* 
stricted  by  a  lK>nd  giren  by 
them  to  the  Lord  Mayor  rf 
the  said  city,  and  by  an  oath 
which  they  take  on  obtaining 
a  licence  trbin  the  Lord 
Mayor  and  Aldermen  to  act 
as  brokers  within  Ae  seme 
city,  from  buying  and  selling 
wools  ill  their  own  names  and 
on  their  own  luscountt. 

By  the  decree  it  was  re- 
ferred to  the  Master  to  SdLe 
an  account  bt  Hie  denHags 
and  transactions  between  the 
Plaintiffs  and  Befendants  i«- 
spsctiag  the  semal  msitlets 
In  the  pleadings  mmAomij 
and  to  enqidre  aad  stale  to 


k 


• 
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lion  I  and  the  illegality  of  the  transaction  consists  in  ISlff. 

thisy  that  I}ysieT\  being  ostensibly  a  broker^  has  really  ^^T^^^^ 

acted  as  a  principal.  DyS? 

In  the  Matter  of 

First,  Conld  he  have  been  entitled  to  recover  on  Moumb. 
such  a  transaction,  setting  aside  the  statute  of  Anne 
and  the  rsigulations  of  the  city  o(  London  f 

Secondly,  If  so,  is  he  deprived  of  his  right  to  re- 
cover by  the  .efiect  of  those  prohibitionsi 


Another  point  has  been  raised  in  argument,  that, 
supposing  Jie  could  not  recover  against  third  persons, 
still  this  constitutes  no  ground  of  resistance  to  a  claim 
aa  against  his  partner  in  respect  of  partnership  deal* 
ings.  But  the  answer  to  this  question  depends  upon 
the  preceding ;  for,  if  the  claim  arises  out  of  an  illegal 
transaction,  the  Court  will  give  no  assistance  to  a  con- 
tract  which  tempts  to  a  transgression  of  the  law.  ABIb 
V.  Brooh  (41),  Aubert  v.  Maze  (6),  Knowlcs  v.  Hough* 
ton  (c),  Cousins  v.  Smith  (d). 

The  question,  then,  resolves  itself  into  this.  Does 
the  present  claim  arise  out  of  an  illegal  transaction  ? 

the  Qmrt  in  what  shares  and  objection  niaJe  by  the  answer 

proportions  the  se? eral  par-  was  broi^bt  forward  in  such 

ties  were  entitled  to  the  pro-  a  way  as  to  be  taken  into 

fits  arisiQg  from  the  several  consideration  by  his  Honour 

.  transactions  in  the  bill  men-  in  pronouncing  his  judgment. 

tioned.  (a)3Ves.  612. 

On  the  ^  other  side,  this  (6)  2  Bos.  and  Pull.  f271. 

case  was  not  admitted  to  be  (0  11  Yes.  168. 

of  any  authority,  inasmuch  (J)  13  Yes.  54%. 
MB  it  doM  not  appear  that  the 

MS 
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1816.  If  a  partnership  were  formed  with  a  view  of  the 

^"^^"^^^^  parties  enriching  themselves  by  deceiving  others,  such 
D  £iL  ^  ^  partnership  would  be  clearly  illegal.  I  do  net  say, 
In  the  Matter  of  in  this  case,  that  a  broker  cannot  deal*  as  a  principal, 
MouNE.  i^jjii  ii^i  he  cannot  be  permitted  to  hold  himsdf  out  to 
the  world  as  a  broker,  being  in  fact  a  principal ;  and 
that  a  partnership  bottomed  on  such  an  understanding 
must  be  void.  Dealings  of  this  description  cannot  be 
reasonable  or  fair,  regard  being  had  to  the  expecta- 
tions under  which  a  broker  is  employed.  In  dealing 
with  a  proprietor,  the  party  is  aware  of  the  colour 
which  interest  is  likely  to  lend  to  the  subject  under 
discusdon ;  but,  in  dealing  with  a  broker,  he  knows  be 
is  not  only  entitled  to  impartial  advice,  but  that  it  is  the 
interest  of  him  whom  he  consults  to  advise  impartially; 
and  the  practical  effect  of  discovering  that,  instead  of 
broker,  he  is  in  fact  a  principal,  would  be  to  withdraw 
his  confidence  altogether. 

•    •_ 

The  present  case,  however,  does  not  rest  upon  ab- 
stract principle.  The  petitioner  is  a  broker  of  the 
city  of  London  J  and,  as  such,  is  restrained  by  poeitiTS 
law  firom  acting  as  a  principal. 

The  statute  (a)  provides  that  persons  shall  be  ad« 
mitted  to  act  as  brokers  under  such  restrictions  and 
limitations  for  their  honest  and  good  behaviour  as  the 
Court  of  Mayor  and  Aldermen  shall  think  fit  and  rea* 
sonable.  The  questions  under  this  act  are  ttree.  IsC, 
Can  the  legislature  give,  or,  2ndly,  has  the  kgislature 
given,  to  the  Court  of  Mayor  and  Aldermen,  a  power 
to  prevent  such  transactions  as  these  ?  Srdly,  If  tho 
legislature  has  given,  has  the  Conrt  of  Mayor  and 
Aldermen  exercised,  *the  power  I 

(a)  7  Ann.  c.  16.  §  4. 

1 
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That  the  Legislature  can  give  such  a  power  is  evi-  tBt0. 

deDced  by  a  number  of  instances,  as  in  the  cases  of  in- 
closure  and  turnpike  acts^  and  tliose  enacting  discre-        Dystee 
tionary  punishments.    In  many  cases  it  is  absolutely  In  the  Matter  of 
necessary  for  the  Legislature  to  repose  such  a  discre*        Mouwt. 
tionary  power  somewhere* 

Tlien  it  is  impossible  to  find  words  more  strong  than 
in  this  case,  to  shew  that  the  Legislature  has  in  flict 
^Ten  the  power  which  it  is  certainly  able  to  give,  and 
which  the  urgency  of  the  case  demands.  It  is  im- 
poesible  to  maintain  that  this  statute  is  a  mere  re- 
▼eirae  law.  A  part  of  it,  indeed,  relates  to  pecu- 
niary compensation ;  but  what  have  the  words,  ^^  Such 
regulations  as  the  court  shall  think  fit,  for  their 
honest  and  good  behaviour,^'  to  da  with  pecuniary 
compensation  i  How  can  it  be  said  that  this  is-analo- 
gone  to  those  cases  in  which  a  person  is  merely  liaUe 
to  undergo  the  penalty  of  his  bond  for  the  breach  of 
it?  As  in  the  supposed  case  of  an  outgoing  partner 
who  covenants  not  to  exercise  the  trade  within  certain 
limits  ?  That  is  a  mere  private  question  between  the 
parties  themselves ;  attended  with  no  deception  on  the 
public,  no  intention  to  mislead  either  buyer  or  seller; 
and  the  parties  have  accordingly  fixed  that  which  they 
consider  to  be  a  sufficient  indemnity  for  the  non-per^ 
fiormance  of  the  condition.  The  present  case  is  wholly 
difierent.  The  broker  is  a  servant  of  the  public  The 
object  of  the  Legislature  is  to  prevent  double  dealing, 
to  generate  confidence  in  the  minds  of  his  employer, 
and  to  preserve  untainted  evidence.  The  Court  of 
Blayor  and  Aldermen  have  executed  the  power  in  the 
aame  spirit  in  which  it  was  given  them.  The  requi- 
sites  of  the  bond,  which  are  in  themselves  very  reason- 
able and  strictly  conformable  to  the  objects  in  view, 
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1816.  Are,  among  other  things,  that  the  obligee  shall  not  \my 
or  sell  on  his  own  account  either  directly  or  indirectly; 
and  the  oath,  which  is  faithfully  to  discharge  his  duty,  ii 
In  the  Matter  of  imposed  in  aid  of  the  bond  as  an  additional  obligation. 
MouME.  Where  is  his  duty  to  be  found  ?  In  the  bond.  The 
bond  informs  the  broker  in  direct  terms  what  his  duty 
is;  and  the  oath  has,  therefore,  immediate  reference 
to^  and  is  completely  explained  by,  the  bond  (a). 


(a)  In  this  part  of  the  ar- 
gument, Montagu  referred  to 
the  printed  report  of  a  case, 
Brooke  t.  (rti^,  at  Nki  Priusj 
jfyrU^y  1803,  before  Mr. 
J,  Grose  tLud  a  special  jary 
of  London  merchants,  for  a 
libel.  The  alleged  libel  con- 
sisted in  a  letter  published 
by  the  Defendant,  wherein 
he  charged  the  Plaintiff  (who 
was  a  wool-broker  in  the 
City)  with  haying  made  cer- 
tain illegal  profits  on  wool 
sold  by  htm  in  that  capacity ; 
and  it  contained,  among 
others,  the  following  remark- 
able passage  relati?e  to  the 
supposed  duties  of  a  city- 
broker  : 

^^  I  found  that  certain  can- 

'  •  ■  • 

tions  and  regulations  are 
established  for  the  admission 
of  brokers,  and  for  their  con- 
duct in  tnat  situation ;  pkili- 


cularly,  that,  before  a  broker 
can  be  admitted  to  act,  he 
must  petition  the  Court  of 
Aldermen,  and  his  petition 
must  be  signed  by  three  al- 
dermen and  twe]?e  respect- 
able inhabitants  of  Lomhtty 
stating  that  he  h  of  Jkir  duu 
racier  J  and  of  sufficient  abi* 
lities  to  act  as  a  broker.  The 
party  then  enters  into  a  bond 
that  he  will  faithfully  execute 
the  duties  of  his  employ  ment^ 
without  fraudj  coving  or  de^* 
ceii ;  and,  among  other  re- 
gulations, <  that  he  will  not, 
kc  (a).'  Haring  eiecuted 
this  bond,  an  oath  is  admi* 
nistered  to  him  before  the 
Lord  Mayor  or  presiding 
Magistrate  at  the  next  Court 
of  Aldermen,  in  the  form  fol* 
lowing  (5).  It  appears,  tiien, 
that  your  duty,  as  a  broker, 
fs  to  settle  iVe  price  of  the 


-  K 


(a)  Ante,  p.  15& 


(h)  Ante,  p.  157. 


N 


CASES  IN  CHANCERY. 


167 


Tli»B,  if  tbeee  reg^nktions  are  such  bb  tbe  Court  of         181f. 
Maj^r  mxkd  Aldennen  had  the  power  to  enact,  aod       ^"^V^^ 
whidi  tiMy  haTo  enacted  accordingly,  have  tkcjr^  in        DyiTn^ 
^rvlh,  lieen  vioiaied  by  this  petitioner  ?  lo  the  Matter  cf 

M0UJI& 


ceauBoditjr  between  party 
and  party,  for  which  you  re- 
ceiTC  a  brokentge,  or  fixed 
comaiiition,  and  that  you  are 
not  at  liberty  to  traffic  on 
year  own  account.  HaTing 
thus  ascertained  what  the  du- 
ties of  a  broker  are,  aod  that 
lie  b  bound  by  the  most  awful 
and  solemn  pledge,  that  is 
known  in  drilised  society, 
ta  keep  men  faithful  toge- 
ther ;  and  tiiat  youliad  come 
nnder  ^kmc  oUigations,  and 
ooBtinned  to  pay  for  the  pri- 
Ttkfa  of  exercising  the  fntic* 
tions  of  that  office,  I  felt 
astonished  at  the  recollection 
of  what  I  iiare  before  stated 
to  hare  heard,  bat  what  I 
afterwards  learned  totally 
confounded  me.  I  found  that 
it  was  generally  supposed 
that  you  Imd  been  for  msny 
years  availing  yourself  of  the 
advantage  I  which  the  rsolem- 
siity  of  an  oath,  deters  all  Ac- 
*meit  UMD  from,  and  been 
<aalingA8asrool4>riikfar  and 
■erchaat  hn  the  saaie  ;in- 
stanoe;  that  you  hadthoan 


connected  with  sereral  mer- 
chants in  the  wool  tradie,  fh 
the  purchase  and  sale  of  the 
article :  to  one  gentleman  I 
was  introduced,  who  in  the 
most  candid  manner  informed 
me  that  for  sereral  years  ha 
had  bought  and  sold  S^nmkh 
wool,  on  joint  account  with 
you;  nnd,  to  satisfy  ma  of 
tlie  fact,  he  shewed  me  hb 
boolcs  of  account,  whCfehf 
it  app^red  you  had  i^fiia^ 
dirided  the  pronto  with  J^im 
for  a  number  af  years,  la  jva- 
rious  pnrcliasesimd  j^es.  ^ 
the  course  of  cauTersal^iopi 
he  said,  when  he  was  in  HoU 
land,  you  recommended  hqa 
to  purchase  all  the  wool  he 
could,  on  ^^aur  joini  t^Gco^tUj 
and  to  send  it  to  Xoarfea, 
and  thst  you,  in  the  1099191 
time,  would  raise  il^  f/vtrifi 
•Atiw;^— thst  he  accordiqglgr 
did  make  purpha^es,  and  thlit 
you  shared  -the  profits  m'^ 
hiai." 

Mr.  Justice  QK^k^^  ja  his 
.address  to  the  jpry  Ofi^mf* 
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1810.  First)  it  is  provided  that  upon  every  contract  made 


by  him  he  shall  declare  the  name  of  his  principal,  buyer 

Dtbter         ^^  seller.    So  for  from  doing  this ;  instead  of  declaring 

In  the  Matter  of  himself  to  be  the  principal,  he  has  come  forward  in  a 

MouNB.        character  which,  primd  Jacicy  excludes  the  notion  of 

his  being  principal.  He  has  come  forward  as  broker  ; 
and,  by  so  doing,  has  declared  to  the  world  that  JMb- 
line  is  the  only  person  interested,  and  that  he  has  him- 
self nothing  to  do  with  the  transaction,  except  as 
Inroker  merely.  Next,  he  is  required  to  keep  a  book, 
and  therein  enter  all  contracts,  with  the  names  of  all 
the  respective  principals,  within  three  days  respec- 
tively after  the  meeting  thereof.  Now  DjfsUr^s  name 
does  not  once  appear  in  his  books  as  a  principal*  Ma* 
line  is  the  buyer,  MoUne  the  seller,  and  Djfster  stands 
forth  as  broker  only.  Lastly,  he  shall  not,  .either  di- 
rectly or  indirectly,  buy  or  sell  on  his  own  account. 
He  has  done  both:  and  the  question  is,  shall  he  be 
allowed  to  reap  the  fruit  of  so  shameful  a  violation  of 
his  positive  duty  ?  This  illegal  partnership  has  existed 
for  a  long  series  of  years,  and  would  still  have  existed 
but  for  the  bankruptcy  which  caused  a  discovery  of  the 

the  following  words  in  refer-  thing  which  he  onght  to  do^ 

ence  to  this  printed  letter,  and  some  things    which  he 

^  I  think  this  paper  is  a  most  ought  not  to  do,  I  am  sure  I 

excellent  treatise  upon  the  never  read.'' 

duty  of  a  broker.    Whether  The  Jury  fonnd  a  verdict 

the  Plaintiff  is  to  continue  a  for  the  DeHBadant;  aad  the 

broker  or  not,  I  do  not  know;  Court  of  Mayor  and  AMer- 

but  if  he  is,  I  wbh  he  would  men  afterwards  brought  an 

lead  it,    and    attend  to  it,  action  in  K.  B.  against  flia 

every  day  of  his  life.    For  Phuntiff  for  a  forfsitnre  of 


better  observations  on  the  his  bond,  in  wliich  he  suf. 
duty  of  a  broker,  on  his  oath,  fered  judgment  to  go  fcjda^ 
on  his  bond,  and  upon  every     firalt. 
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• 

wkole transaction.    It  now  turns  out,  in  consequence  ISlff. 

of  this  involuntary  disclosure,  that  not  one  entry  in 
the  books  is  true,  and  that  both  bond  and  oath  have         Dtstoi 
proved  an  inadequate  restraint  upon  these  fraudulent  IntheAhtterof 
dealings.  ^<^"^ 

Sir  Samuel  RondUj/^  in  reply. 

This  case  has  been  argued  on  two  distinct  grounds ; 
first,  on  that  of  a  positive  law  prohibiting  these  trans- 
actions ;  secondly,  on  that  of  their  being  contrary  to 
moral  principle.  It  must  be  observed  that  this  restric- 
tion is  considered  in  the  light  of  a  bye-law,  having  the 
force  of  a  statutory  enactment  If  so,  it  is  merely 
local ;  and  it  would  be  difficult  to  shew,  if  it  were 
meant  to  put  down  transactions  immoral  in  their  na«  • 
ture,  or  if  it  were  declaratory  of  the  common  law  of 
the  land,  how  it  came  to  be  confined  to  the  City  of 
London.  To  put  it  at  the  highest,  it  amounts  to  no 
more  than  this;  it  declares  that  no  man  shall  be  ad- 
mitted to  act  as  a  broker  except  at  the  will  of  the  City 
of  London^  and  that,  when  so  admitted,  he  shall  exe- 
cute this  bond.  This  is  the  security  which  they  require 
to  be  given.  They  have  therefore  chosen  their  own 
remedy,  and  may  resort  to  it  by  enforcing  the  penalty 
of  the  bond  in  every  case  of  infraction. 

Next,  with  regard  to  the  oath  imposed.  The  easir 
nesB  with  which  such  oaths  are  violated  is  indeed  a 
matter  of  serious  and  painful  consideration,  and  yet 
the  violation  of  them  is  of  every  day^s  occurrence.  In 
tlie  inrtance  of  this  particular  oath,  there  is  not  a 
broker  in  the  City  of  London  who  is  not  perjured,  at 
least  according  to  the  construction  now  put  upon  it ; 
fixr^  if  the  oath  has  reference  to  the  bond,  then  every 
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1814I.         man  is  perjured,  who,  being  admitted  as  broker,  has 

^^^>^^^       made  a  single  bargain  any  where  but  on  the  Roytd 

^^^^^      Exchange^  or  who  has  not  made  the  prescribed  entiy 

In  the  Matter  of  in  his  books,  within  three  days  after  the  bargain  con* 

MoLiNE.       eluded.    But  this  is  a  rigorous  and  not  a  necessary 

construction.    In  substance,  all  that  the  broker  has 

swo)m  is  not  to  defraud  his  employers.   If  he  does  this, 

either  by  concealment  or  by  misrepresentation^   be 

really  violates  hb  oath ;  but  not  otherwise. 

The  question  then  is,  whether,  this  being  an  act 
which  Djfster  has  singly  taken  upon  himself  not  to 
commit,  that  constitutes  such  an  illegal  contract  as  tta 
Court  will  refiue  to  lend  its  assistance  in  carrying  into 
dflbct  even  against  a  third  person,  who  endeaTonrs  to 
jfrotect  himself  against  a  just  demand  by  raising  so  dis- 
honest an  objection ;  a  third  person,  who  has  himself 
b^en  privy  to  the  illegal  dealing;  and  an  objection. 
Which,  if  suffered  to  prevail,  must  be  admitted  to  the 
extent  that  a  broker,  bringing  an  action  to  recover  liis 
brokerage,  cannot  succeed  if  it  can  be  shewn  Act  lie 
hirs  in  any  one  instance  infringed  the  conditions  of  his 
bond. 

This  ground  of  immorality,  independent  of  positite 
law,  is  still  more  absurd  in  its  consequences  iban  tiia 
former.  A  man  shall  not  be  suiSfered  to  hold  out  frlse 
lAilours;  so  that,  ff  m  tradesman  advertises  his  Aop  m 
the  cheapest  ifliop  in  London^  and  in  a  single  instanm 
floe^  ndt  Bcsll  according  to  ihe  strict  letter  of  Ae  toS* 
Vertisement,  he  dhatl  mot  be  'able  to  recover  Ms  ((Mbli 
SgaittBt  any  person  with  whom  ht  has  had  any  ttealingB 
tHiatever.  The  question  here  is  not  what  'is  IheiMtet 
of  ui0se  dedii^pB  as  %elweeii  ^  -%r<flDsr  tmd  %is  'etti* 
plsyers,  ^nopDvim  as  b^t^MU'^paftnevi^itt'tte  Mtae  Int* 
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iiness  in  wbieb  one  acts  as  a  broker ;  but  it  is  between  I81d* 

partners  in  oflier  transactions  and  in  different  parts  of       t^^l^^ 
the  kingdom.    Besides,  a  part  of  the  debts  which  is        DTSTia 
daimedfto  be  proved,  consists  not  of  the  profits  of  lii  the  Matter  of 
trade,  but  of  mere  money  balances.  Moixir*. 

The  Lord  Chancellor, 

The  first  question  is,  whether  this  case  is  to  be  de« 
cided  on  general  principles,^  or  merely  upon  the  duty 
of  a  broker  as  prescribed  by  the  City's  regulations.  If 
on  the  former,  it  is  contended  that  this  is  the  case  of  a 
person  holding  himself  out,  in  a  number  of  buying  and 
selling  transactions,  as  an  impartial,  disinterested  ad- 
viser, when  in  truth  he  is  a  party  having  a  concealed 
interest  in  the  matters  on  which  he  advises.  But  if  it 
is  to  depend  merely  on  the  City's  regulations,  and 
aappoaing  that  there  is  no  more  in  the  case  than,  as  it 
is  pretended,  a  mere  bond  given  to  the  City  not  to  en- 
gage in  these  dealings,  I  must  hold  that  there  is  no 
ground  for  saying  that  he  shall  not  recover  from  his 
creditors  because  he  has  forfeited  his  bond.  If  it  shall 
turn  out,  however,  that  that  bond  was  introduced  by 
idrtue  of  some  legislative  enactments,  as  I  suspect  to 
be  the  case,  the  true  question  will  be,  whether  this 
species  of  trading  is  or  is  not  virtually  prohibited  by 
the  Legislature ;  and  in  this  view  of  the*  case  it  is  ne- 
cessary to  look  into  and  examine  the  City  records,  and 
the  statutes  relative  to  brokers,  passed  previously  to 
the  act  of  Queen  Anne^  in  order  to  see  how  far  these 
regidajdons  of  the  City  of  London  are  mere  substantive 
regulations,  or  are  in  pursuance,  and  according  to 
the  known  intent,  of  the  Legislature,  in  passing  thit 
statute. 


It  is  ve^  siiigdiair,  gnd  hardly  to  be  supposed,  that 
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ExParU 
Dt»txe 

In  the  Matter  of 

MOUNS. 
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this  point  was  entirely  overlooked  in  the  case  which 
has  been  referred  to  on  the  part  of  the  Petitioner  (a). 


Feb.  8.  The  Lord  Cuancellor. 

The  objection  made  to  the  proof  of  this  debt  on  the 
ground  that  the  petitioner  is  a  City  of  London  broker, 
has  been  stated  two  ways ;  first,  that  he  iis,  as  such 
broker,  positively  prohibited  from  engaging  in  tiiose 
transactions  in  respect  of  which  his  claim  is  made ; 
secondly,  that,  if  not  positively  prohibited,  still  the 
transactions  are  of  such  a  nature  as  a  Court  of  Justice 
will  not  aid. 

If  the  objection  were  confined  to  this  latter  branch 
of  the  argument,  it  would  be  necessary  to  direct  an 
enquiry  into  these  transactions ;  fi)r  there  is  nothing  on 
the  fiice  of  the  present  proceedings  which  imports  that 
he  was  actually  a  principal  in  those  very  dealings  in 
which  he  was  ostensibly  concerned  as  a  broker.  If 
that  (act  were  distinctly  brought  before  me,  I  should 
have  no  hesitation  in  saying  that  no  action  could  be 
maintained  in  respect  of  those  transactions,  inasmuch 
as  they  clearly  amount  to  a  firaud. 

On  the  other  point,  if  it  tould  be  made  ont  that  the 
law  of  the  land  has  positively  prohibited  a  broker  fit>m 
trading,  there  would  be  no  more  difficulty  than  in  the 
first  view  of  the  case.  It  is  clear  that  the  Courts  wQl 
give  no  assistance  towards  enforcing  a  remedy  on  an 
illegal  contract. 

(a)  Marsh  v.  Blakesly^  ante,  note  (a)  p.  i6l. 
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The  true  question  in  this  case  is,  Has  the  law  of  the  ^816. 

Iind  prohibited  these  transactions  ?  »    n 

Ex  Parte 

Dystxr 

In  this  view  of  the  case,  I  have  thoog^ht  it  necessary  In  the  Blatter  9f 

to  famish  myself  with  the  records  of  the  city  of  London       Molihk. 

for  the  purpose  of  ascertaining  what  are  the  precise  re- 

ftrictions  upon  the  oflBce  in  question,  and  I  have  looked 

into  the  statutes  from  the  earliest  period  (a).    Upon 


(a)  The  ttatotes,  which 
vers  referred  to,  and  cited 
IB  taccestion  by  the  Lord 
CkmoeUoTy  are  the  following : 

1.  Stit«  QTitatit  London : 
IS  Edw.  I.  Stat.  5. 

^  Ne  nul  atnvcowr  ne  seit 
daa  Ucitee  forceaas  qe  soent 
noeai  e  jarei  derant  le  gar- 
JqraonMeyre  e  Aldermaos." 

S.  Stat.  1  Jac  I.  c.  U. 
•titled  '<  An  act  against 
kiokerty"  reciting  the  manner 
if  admlttiag  brokers  by  the 
Htyor  and  Aldermen,  pur- 
SMat  to  the  statute  of  Xoo- 
iba,  and  an  oath  taken  by 
ftem  on  admission  ^^  to  use 
tad  demean  themselves  up- 
rightly and  faithfully  between 
■erchant  English  and  mer- 
dumt  strangers,  and  trades- 
Mo,  In  the  contri?ing,  mak- 
i^,  and  conclading  baigains 
til  contracts  to  be  mtde  be- 
tween  them  concemiog  their 
aires  and  merchandixes  to 


be  bought  and  sold,  and  con- 
tracted for  within  the  city  of 
Lendofij  and  monies  to  be 
taken  up  by  exchange  be- 
tween such  merchant  and 
merchants,  and  tradesmen." 

3.  Stat.  Sand  9WULIU. 
c.  32.,  (continned  for  se?en 
years  by  another  statute,  1 1 
and  12  WiU.III.cl3,  and  af- 
terwards suffered  to  expire), 
by  which  it  was    enacted, 
among  other  things,  that  no 
broker  should  act  within  the 
limits  of  the  city  of  London^ 
without  being  licensed  by  the 
Court  of  Mayor  and  Alder- 
men; that,  after  being  ad- 
mitted,   he  should  take  an 
oath,  the  purport  of  which  is 
<<  that  he  will  truly  and  faith- 
fully execute  and  perform  the 
office  and  employment  of  a 
broker  between    party  and 
party,  in  all  things  apper« 
taining  to  the  dnty  of  the 
said  office,  without  ^raud  or 
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1816.         the  general  result  of  tbis  examination,  I  think  it  w&9 

^^^^^^      clearly  the  intention  of  dl  theae  provisions,  (call  them 

Dtsto/       restrictions,  limitations,  regulations,  or  bj  whatever 

In  the  Matter  of  name  is  thought  most  suitable,)  founded  upon  a  most 

HouK«p       obvious  policy,  to  prevent  the  broker  from  tradijpg  on 

his  own  account.    Tjtie  object  of  them,  hpwever,  is 

^reign  to  the  present  point,  idbich  depends  entirely 

upon  what  is  the  consequence,  in  point  of  law,  of  ^ 

city  broker  so  trading. 

Are  these  consequences  merely  confined  to  the 
penalty  of  the  bond,  and  dismissal  firom  his  oflke  ?  Or 
do  they  extend  to  create  a  disability  to  sustain  an 
action  in  reqpect  of  these  prohibited  deidings? 

In  general  cases  there  is  no  doubt  that  a  man  may 
bind  himself  not  to  do  a  particular  act,  and  yet,  if  lie 
does  that  act,  is  not  prevented  from  maintaining  an 
action  in  respect  of  matters  arising  out  of  the  act  so 
committed.  As,  for  instance,  a  trader  who  covenants 
not  to  exercise  his  trade  within  five  miles  of  Londatif 
cannot  do  a  more  dishonest  thing  than  to  trade  in  vio- 
lation of  that  covenant ;  nevertfieless  the  law  of  the 
land  has  not  prohibited  him.     He  knows  he  is  liable  to 

collusion,  to  the  best  of  his  it  is  obseirable  that  the  oath 

skill  and  knowledge,  ^nd  ac-  thereby  prescribed  (a)  con* 

cording  to  the  tenor  and  pur-  fines  the  duty  of  the  broker 

port  of  the  said  act  ;'*  and  to  his  acting  fairly  mud  ko^ 

should  subscribe  a  bond,  the  natly    betzoeen    pari^   and 

form  of  which  is  tbeiein  also  party^  without  any  express 

sjiecified.  reference  to  the  mode  of  mcU 

4.  Stat.  6  Ann.  c.  16.,  at  ing,  like  the  former  oaths. 
present  in  force,  as  to  which 

(fl)  Ante,  p.  157. 
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forfeiture,  and  if  he  chuses  to  incur  the  penalty  of  his  181$. 


covenant,  he  may  legally  do  so.    In  like  manner,  a      j?    p 
freeman  may  be  liable  to  be  disfranchised  for  a  parti-        DrsTta 
cular  act,  which  act  may,  notirithstanding,  be  rendered  In  the  Matter  of 
the  foundation  of  an  action.  Mou k^ 

It  appears  to  me,  in  the  present  case,  that  the  city  of 
London  has  not,  totidem  verbis^  prohibited  a  broker 
from  trading.  They  have  said  that,  if  a  broker  shall 
trade,  he  shall  incur  a  penalty  by  so  doing ;  but  there 
ban  end. 

With  req>ect  to  the  oath,  the  fair  construction  of 
that  is,  between  party  and  party,  with  reference  Id 
what  particular  acts,  it  imposes  the  obligation  to  be 
fidthful  in  performing  this  office.  If  he  is  bold  enough 
to  incur  the  consequence  of  a  violation  of  his  oath, 
there  is  no  authority  to  prevent  him  from  so  doing. 

Upon  the  general  view  of  this  question,  then,  I  do 

Qot  fhink  that  the  ground  now  taken  will  affi>rd  the 

means  of  successfully  resisting  the  claims  of  the  peti'^ 

tioner.  If  a  broker  of  the  city  of  London  trades  for  him- 

9el^  openly  and  in  public,  he  does  that  which  the  policy 

of  every  legislative  enactment  meant  to  pronibit.    If 

lie  mixes  in  a  transaction,  in  which  he  is  ostensibly  the 

liroker,  but  really  a  buyer  or  seller,  this  is  a  giross 

firaud ;  but  this  is  a  case  not  now  before  me,  and  there 

Inust  be  an  enquiry  to  see  whether  that  allegation  can 

lie  supported.    But,  as  to  the  question  with  the  city  of 

London^  they  have  not  said.  You  shall  not  trade.  They 

"have  said  only.  If  you  trade,  we  will  dismiss  you ;  and 

this,  1  think,  they  have  a  right  to  do.     Therefore  he  is 

prohibited  stib  modo  only ;  but  he  has  not  done  that 

which  the  law  will  consider  as  i^eing  incapable  of  being 

made  the  ground  for  jupporting  an  action. 
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1810.  I  am,  therefore,  of  opinion  that  this  gpround  of  ob« 

jection  to  the  debt  will  not  suffice.    With  regard  to 

Dtster        ^^  other,  you  may  have  an  enquiry  whether,  in  any 

In  the  Matter  of  and  what  transactions,  on  which  the  petitioner's  pre- 

MoLiNE.       ^^^  demands  are  founded,  he  has  really  been   the 

buyer  or  seller,  while  he  ostensibly  acted  as  broker* 


Feb.  15.         Ex  parte  GOLDIE  in  the  Matter  of  GOLDIE.  (a) 

A  bankmpt  /^N  the  15th  day  of  Novembery  1815,  the  petitioner 
in  custody  pre-  v-r  having  been  previously  arrested  for  large  sums  of 
TI0U8  y  ^^®  money,  duly  surrendered  himself  to  the  Kwg^s  Bench 
...  prison  in  discharge  of  his  bail ;  and,  on  the  SOth  of  Ocio* 
not  priTileffed  ^^^>  1815,  a  commission  of  bankrupt  issued  against  him ; 
a^inst  sabse-  but,  owing  to  the  difficulty  of  proving  the  bankruptcy,  it 
qaant  detainers,  was  not  opened  until  the  18th  o(  November j  1815.  The 

petitioner  surrendered  and  obtained  his  protection  from 
the  commissioners.  Subsequently  to  this,  a  detainer 
was  lodged  against  the  petitioner  at  the  suit  of  creditors 
for  j^  1 500  and  upwards,  and  it  was  alleged  that  the 
object  of  the  parties,  in  lodging  these  detainers,  was  to 
prevent  the  petitioner  bailing  the  actions  wherein  he 
had  previously  surrendered  himself,  and  that,  if  the 
petitioner  was  relieved  firom  the  detainers,  he  could 
obtain  the  benefit  of  the  rules  as  to  the  original  arrests^ 
and,  farther,  could  procure  bail  and  obtain  his  liberty. 

The  question  was,  whether  under  the  statute  5  Geo. 
II.  c.  90,  ^  5.,  the  bankrupt  was  entitled  to  be  dis- 
charged from  these  detainers,  the  section  providing  that 
the  bankrupt  should  be  free  from  arrest,  restraint, 

(o)  Ex  Relatione. 
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or  imprisonment,  provided  he  was  not  in  custody  at  1816. 

the  time  of  his  surrender.  __ 

Ex  jHuie 

GOLDIS 

It  was  argued,  in  support  of  the  petition,  that  the  in«  In  the  Matter  of 
teation  of  the  legislature,  collected  from  all  the  statutes     •  Goldie, 
constituting  the  law  of  bankruptcy,  was  that  the  bank- 
rupt should  be  protected  from  the  arrest  and  imprison- 
ment at  the  instance  of  all  creditors,  except  of  those 
at  whose  suit  fie  was  in  custody,  prior  to  the  granting 
of  his  protection — that  a  right  to  detain  could  not  exist 
where  there  was  not  a  right  to  arrest ;  and  here  it 
could  not  be  maintained,  that  if  the  bankrupt  had  suc- 
ceeded in  liberating  himself  upon  bail  before  these  de- 
tainers had  been  lodged,  the  detaining  creditor  would 
l^ve  been  authorized  in  arresting. 

On  the  other  side,  the  express  terms  of  the  section 
of  the  statute  were  relied  on,  that  whatever  might  have 
^n  the  intention  of  the  legislature,  quod  volmt  non 
^xU.  There  was  not  any  promulgation  of  an  inten* 
tioD,  which  a  Court  of  Justice  could  recognize. 

■ 

The  Lord  Chancellor 

Coincided  in  that  view  of  the  case,  and  dccliqed  to 
make  any  order. 

■ 
Sir  Samuel  Romilty  and  RosCy  in  support  of  the 
petition. 

ffart  and  Heald^  for  the  respondents. 


N 
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*o^^-  ACTON  tr.  ACTON. 

Feb.  17. 

Legacy  to  J,  ClIR  John  Edward  Acton^  Bart  by  codicfl  to  Ym 
ofi^HOOO,and  ^  will,  bequeathed  as  a  portion  to  his  daughter  the 
toB.o{£4QQOy  Defendant  Elizabeth  Acton £19000,  and  to  his  niece 
the  latter  sum  Isabella  Acton  £4000,  directing  that  the  said  sum  of 
directed  to  be     ^^jqqq  ^^^^^^  y^^  ^^^^  ^^^  ^f  ^^^  ^^^^^  j^  ^jg  banj^er's 

^'    ^'*.    ,,         or  assent's  hands  in  En&:land. 
money  in  the  °  ° 

hands  of  the 

testator's  agent.      At  the  time  of  the  testator's  death,  there  was  a  sum 

At  the  time  of  of  money  in  the  hands  of  his  agent,  exceeding  the  sum 
testator's  death  of  £4000 ;  but  the  whole  amount  of  his  personal  pro- 
there  was  a  suf-  perty,  after  payment  of  debts  and  specific  legacies  given 
licient  fund  in     j^y  ^^^  ^j,,^  ^^^  ^^^  sufficient  to  discharge  both  the 

the  agent's  _  .        i  •    ^i  ■•  -i 

,     J  ^  lefifacies  mentioned  m  the  codicil, 

hands  to  answer      ^ 

this  legacy ;  but 

the  general  as-         The  question  was,  whether  the  legacy  of  £4000 

sets  did  not  ex-  ought  to  be  paid  in  full,  or  whether  the  fund  in  the 

tend  to  the  pay-  hands  of  the  executors  ought  to  be  apportioned  be- 

ment  of  both,      t^een  the  two  legatees  named  in  the  codicil, 
liegatee  of  the 

t'tled  t  be  'd  Bealdy  for  the  Defendant,  Elizabeth,  relied  on  the 
by  priority.         distinction  taken  in  the  case  of  The  Attorney  Creneral 

V.  Parkin  (a),  between  the  gift  of  a  sum  due  on  a  given 
security,  or  out  of  a  particular  fund,  and  the  gift  of  the 
security  or  fund  itself;  a  distinction  which,  though  over- 
ruled by  Lord  Thurlow  in  Ashburner  v.  M'Chiire  (6), 
has  been  again  made,  and  flilly  recognised,  in  the  later 
cases  (c).  Suppose  the  agent  in  this  case  had  been  a 
bankrupt ;  it  is  not  to  be  imagined  that  the  testator 

(a)  Amb.  566.  4  Yes.  748.    Fryer  t.  Mot- 

(6)  2  Bro.  108.  fir,  9  Yes.  36a  aad  see  Gtf. 

(c)  Roberts  v.  Pococke,  4  laume  v.*  AdderUy,  16  Yes. 

Yes.  160.    Kirby  v.  Potter,  384. 


"\ 
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meant  the  legacy  to  depend  upon  such  a  contingency. 
He  could  not  have  intended  that  it  should  be  altogether 
lost,  provided  there  was  no  fund  in  the  hands  of  his 
banker  or  agent  to  answer  it.  Then,  if  this  legatee 
would  have  had  the  benefit,  in  the  case  supposed,  of 
such  a  construction  as  that  the  legacy  is  not  specific^ 
but  general,  it  is  but  fair  that,  in  the  case  which  has 
actually  happened,  she  should  incur  a  diminuiion  iu- 
proportion  to  the  other  general  legatees. 


m 


1816. 


ACTOW 

Acton. 


The  Master  of  the  Roll»«. 

This  is  a  question  of  priority,  not  of  ademption. 
No  other  legatee  can  have  any  right  to  the  fund  so 
appropriated  till  after  payment  of  the  ^§4000.  That 
legacy  must  therefore  be  paid  in  full  out  of  the  money 
reported  to  be  in  the  agent's  hands  at  the  time  of  the 
death  of  the  testator. 


LEWIS  V.  LOXAM  (a). 


RoLLV. 

Feb.  19. 


QUSANNAH  Gordon,  seised  in  fee  of  certain     Uo^J^f^^. 
A^  premises,  conveyed  them  to   the  Defendant  in  ^^^^  ^^  ^^  ^^^^ 
trust  to  sell  for  the  payment  of  her  debts,  and  with  or  ter  as  to  t)i>  m. 
without  her  consent;  his  receipts  to  be  a  discharge  to  tle,a  lepou  that 

the  purchaser.  A,  JS.  Hith  tho 

concurrence  of 
C.  D.,  &c.  can  make  a  good  title  is  an  excess  of  his  authority,  b(i\n(^ 
a  report  upon  the  conveyance  rather  than  upon  the  fact,  title  or  uoc. 
Parties  therefore  having  omitted  to  take  exceptions  to  it  are  not  con- 
cluded by  its  confirmation. 

(a)  Ex  Relatione. 

N2 


180 


1816; 


Lewis 

V. 
LOXAM. 


CASES  IN  CHANCERY. 

The  Defendant  agreed  to  sell  the  premises  to  the 
Plaintiff;  but,  previously  to  the  completion  of  th^ 
agreement,  Susannah  Gordon  quarreUed  with  the  De« 
fendant,  and  filed  a  bill  against  him  to  set  aside  her 
conveyance  to.  him,  alleging  that  it  was  obtained  im- 
properly, and  had  been  intended  to  be  merely  a  con- 
ditional, not  an  absolute  conveyance.  That  bill  was 
dismissed  for  want  of  prosecation.  Under  these  cir- 
cumstances, the  Defendant  hesitating  to  perform  the 
agreement  with  the  Plaintiff,  the  latter  instituted  the 
present  suit  for  a  specific  performance;  and  a  reference 
was  made  to  the  Master  upon  the  title. 


The  Master  reported  that,  with  the  concurrence  of 
Susannah  Gordon^  and  not  without,  the  Defendant 
could  make  a  good  title.  This  report  was  not  ex- 
cepted to,  and  was  confirmed. 

The  cause  now  came  on  upon  that  report.  The 
Plaintiff  pressed  for  a  decree  that  the  Defendant 
should  procure  the  concurrence  of  Susannah  Gordon^ 
or,  in  default  of  such  concurrence,  that  the  bill  might 
stand  dismissed,  and  the  Defendant  pay  the  costs  of 
the  proceedings.  For  the  Defendant,  it  was  contended 
that  the  question  of  title  was  still  untouched,  and  that 
the  Master's  report  was  a  mere  nullity ;  his  authority 
under  the  reference  being  merely  to  say  aye  or  no  to 
the  title,  whereas  he  had  reported  upon  the  convey- 
ance, and  the  necessary  parties  to  it ;  that,  having  ex- 
ceeded his  authority,  the  Defendant  was  not  bound  to 
take  exceptions  to  the  report,  nor  could  be  prejudiced 
by  an  omission  to  do  so ;  and  that  the  Plaintiff  could 
therefore  only  take  the  usual  decree  for  a  specific 
performance. 

Sir  Samuel  Romilly  and  Wilson^  for  the  Plaintiff, 
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Benj/on  and  Rose^  for  the  Defendant 

The  Master  of  the  Rolls 


Inclined  to  this  view  of  the  case ;  but,  as  the  point 
was  new,  and  of  importance,  thought  it  better  to  raise 
it  on  a  special  application,  either  by  petition  or  motion 
for  a  reference  to  the  Master  to  review  the  matters  re* 
ferred  to  him. 

The  cause  was  ordered  to  stand  over  with  liberty  to 
make  such  application. 


18X 


1816. 


Lewis 

LOXAV* 


POLLOCK  and  Wife  v.  CROFT  and  Another. 


Rolls. 
Feb.  19. 


LIEUTENANT  Victor  Fielding,  by  his  will,  gave      Bequest  of 
and  bequeathed   to  his  mother  Mari/  Magdalen  personal  estate 
Williams,  (since  deceased)   the  rents,  interest,  divi-  to  ^.,  provided 
dends,  and  annual  proceeds  of  all  his  estate  and  effects  she  marry  with 
whatsoever  for  her  life,  and,  from  and  after  her  de-  *^®  consent  of 
cease,  he  gave,  devised  and  bequeathed  all  his  estates     *'    ^  '  ^^  ® 

ia  Leicestershire^  and  his  liouse  in  Harley-street^  and       i 

'  ^  '  such  consent, 

all  his  personal  estate  whatsoever  and  wheresoever,  to  ^y^^^  ^^  q^     ^ 

tbe  Defendant   Croft,    his  executors,  administrators,  general  permis- 

and  assigns,  upon  trust  to  pay  the  rents,  issues,  inter-  sion  given  by 

est,  dividends,  and  annual  proceeds  thereof  to  his  sister  ^-j  ^^^^^  -^'  *t* 

Jtfory  Victorine  Fielding  (the  Plaintiff*),  so  long  as  she  *^*'"^  tyf^niy^ 

ihould  continue  sins:le  and  unmarried,  to  and  for  her       * .  , 

o  '  marriage  as  she 

might  think  lit,  and  subsequent  approbation  of  a  marriage  contracted 

under  snch  general  permission  without  his  knowledge,  h^ld  a  sufiicient 

compliance  with  the  requisitioi^^ 


IS2 


1816. 


Pollock 

V. 
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own  proper  use  and  benefit ;  and,  in  case  nbe  should 
marry  with  the  consent  of  his  said  mother  in  writing 
under  her  hand,  or,  after  the  decease  of  his  said  dio- 
ther,  with  the  consent  of  Crofty  then  from  and  after  such 
marriage  with  such  consent  as  aforesaid,  and  from  and 
after  the  decease  of  his  said  mother,  upon  trust  to 
convey  and  assign  the  said  estate  in  Leicestershire^  and 
his  said  house  in  Harlei/'Streetj  and  the  residue  of  his 
estate  and  effects,  unto  the  said  Plaintiff,  her  heirs^ 
executors,  administrators,  and  assigns,  absolutely  for 
ever ;  but  if  she  (the  said  Plaintifi)  should  depart  this 
life  without  having  been  married  with  such  consent  as 
aforesaid,  or  should  marry  without  such  consent  as 
before  is  made  requisite,  then,  from  and  after  her  death 
or  marriage  without  such  consent  as  aforesaid,  and  also 
•from  and  after  the  death  of  his  said  mother,  upon  trust 
to  assign  the  said  house  in  Harlej/street  to  his  brother 
Hugh  Huniley  Fiizroy  (another  Defendant)  his  exe- 
cutors, administrators,  and  assigns  absolutely;"  and 
he  appointed  the  Defendant  Croft  executor  of  bis  wiUy 
who  afterwards  duly  proved  the  same* 


The  testator  left  no  real  estates,  nor  any  residuary 
personal  estate,  except  the  house  in  Harlej/'Sirett 
mentioned  in  the  will,  which  was  leasehold,  and  which 
was  sold  by  the  executor  for  payment  of  his  debts,  and 
the  surplus  invested  by  him  in  the  funds. 

The  testator^s  mother  died  in  181S,  leaving  the 
Plaintiff,  Mary  Victorine  Fielding,  unmarried,  who 
thereupon  became  entitled  to  the  interest  of  the  secu- 
rities on  which  the  said  surplus  had  been  so  invested; 
and  who,  (as  the  bill  stated)  having  attained  her  age 
of  twenty-one  years,  was  permitted  and  allowed  by  the 
Defendant  Crq/2,  after  the  death  of  her  mother^  to 
contract  marriage  as  she  might  think  fit,  without  any 
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lestriction  being  imposed  on  her  in  respect  thereof  by 
the  said  Defendant,  and  without  his  requiring  her,  the 
said  Plaintifl^  to  apply  to  him  for  his  consent  in  any 
particular  instance,  he,  instead  of  such  particular  con- 
sent, consenting  generally  to  her  marrying  whom  she 
might  think  fit,  relying  upon  her  own  discretion  as  to 
die  choice  she  might  make. 

The  bill  further  stated  that,  having  such  general 
consent  as  aforesaid,  and  conceiving  the  same  was  a 
sufficient  consent  for  the  purpose  of  satisfying  the  terms 
of  the  will  and  the  intention  of  the  testator,  she,  the 
said  Plaintiff*,  on  the  89th  of  June  1814,  intermarried 
with  the  Plaintiff /Tt/^A  Pollock;  and  insisting  that, 
having  so  married,  she  became  absolutely  entitled  to 
the  surplus  monies  so  invested  as  aforesaid,  prayed  a 
declaration  and  transfer  accordingly. 


1816. 
PoLi^ci: 

V. 

CaoTT. 


The  Defendant  Croft^  by  his  answer,  said  that,  the 
Plaintiff  having  attained  her  age  of  twenty-one  years 
in  her  mother's  lifetime,  he  (the  Defendant)  did  not 
impose  any  restriction  upon  her  as  to  her  contracting 
marriage,  but  permitted  her  to  use  her  own  discretion, 
not  intending  to  oppose  any  match  she  might  think 
proper  to  make,  unless  the  same  should  be  so    ex- 
tremely objectionable  as  he  might  conceive  his  duty 
absolutely  compelled  him  to  endeavour  to  prevent; 
and  that,    not  having  apprehended  that  she  would 
marry  improperly,  he  so  far  consented  generally  to  her 
marrying  according  to  her  own  discretion  as  not  to 
require  firom  her  to  ask  his  previous  consent.    He  fur- 
ther said  that  he  had  not,  nor  ever  had,  any  objection 
to  the  marriage  in  question,  and  that  he  should  have 
given  his  previous  consent  thereto,^  if  such  consent  had 
been  required  by  her  the  said  Plaintiff,  and  which  con- 
wt  was  not  required  upon  the  presumptioDi  as  he  ap- 
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prehended,  that  the  same  was  not  necessary  in  conse- 
quence of  such  general  consent  or  acquiescent^  as 
aforesaid,  and  also  because  he  had  not  given  to  her  any 
intimation  of  the  necessity  of  applying  for  any  further 
particular  consent,  or  that  he  expected  she  should  do  so. 

The  Defendant  Fitzroy^  an  infant,  by  his  guardian, 
submitted  to  the  Court  whether  the  marriage  of  the 
Plaintiff  «vas  had  with  such  consent  as  is  required  by 
the  testator's  will,  and,  if  not,  claimed  the  surplus 
monies  arising  from  the  sale  of  the  house  in  Uarlej/'- 
street. 

Fonblanque  and  Ilome^  for  the  Plaintiff, 


Said  that,  admitting  the  condition  in  this  ease  to  be 
a  condition  precedent,  it  was  at  best  very*  question- 
able whether,  by  the  policy  of  the  law,  it  could  be  in- 
tended tliat  any  restriction  was  imposed  by  the  testator 
upon  the  Plaintiff  in  respect  of  marriage,  after  she 
should  have  attained  the  age  of  twenty-one ;  but,  if  it 
could  be  held  to  be  so  designed,  still  they  submitted 
that  there  had  been  such  a  consent,  in  this  case,  as 
to  satisfy  the  intention,  and  relied  on  the  distinction 
made  between  the  consent  required  to  be  given  by  the 
mother  and  that  required  to  be  given  by  CvojX  (the 
former  being  expressed  to  be  in  writing,  and  no  mode 
of  consent  whatever  being  pointed  out  as  to  the  latter) 
as  evidence  to  shew  that  in  the  one  case  the  testator 
meant  to  vest  a  more  absolute  authority  than  in  the 
other ;  and  that,  in  the  latter,  he  wished  only  to  give 
such  a  coutrouling  power  to  his  executor  as  might 
prevent  the  Plaintiff  from  involving  herself  in  an  im- 
prudent match.  That,  in  order  to  give  effect  to  this 
view  of  the  case,  the  words  ^^  without  such  consent,*' 
must  be  taken  to  mean  ^^  against  such  consent,'*  there- 
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bf  leaviDg^  her  free  to  act,  unless  positively  prohibited, 
IB  any  particular  instance,  from  acting.  And  they  re- 
lied en  Bitrleion  v.  Humphries  (a),  Knapp  v.  Noyes  (i), 
tod  D'Aguilar  v.  DrinhtoaUr  (^),  as  authorities  for 
this  view  of  the  question. 

Courtenay^  for  the  Defendant  Crofts 

Referred  to  Daley  v.  Desbouvericj  for  the  purpose  of 
sabmitting  that  a  declaration  might  be  made  in  the  pre- 
sent, similar  to  the  one  which  appears  from  Lord  Hard' 
wkke's  note  to  have  been  introduced  in  that  case,  viz. 
"  that,  under  all  the  circumstances,  the  marriage  ought 
to  be  considered  as  having  been  had  with  the  approba* 
iioD  and  consent  of  the  trustees.'*  (^* 

Merivale^  for  the  Defendant  Filzroy^ 


1816. 


Pollock 

V. 

Caorr. 


Submitted  that  the  consent,  In  this  case,  was  re- 
quired to  be  in  writing,  the  words  ''  such  consent  as 
aforesaid"  referring  to  the  mode  before  required  in  the 
case  of  the  mother  consenting.  If  not,  then  he  con- 
tended that  the  general  permission  given  by  Croft  was 
BO  consent,  but  an  abandonment  of  his  trust,  and  re- 
ferred to  Graydon  v.  Hicks  (e),  as  an  authority,  that 
an  executor  invested  with  a  similar  power,  and  re- 
nonocing  his  office,  does  not  thereby  divest  himself  of 
this  peculiar  trust.  That  the  cases  cited  in  support  of 
this  general  consent,  and  many  more  which  might  be 
cited  to  similar  effect,  were  either  cases  of  implied  and 
tacit  consent,  which  are,  according  to  what  is  said  in 
ttaney  v.  Aston  (/),  cases  of  such  a  nature  "  as  where 


(«)  Amb.  256. 

(6)  Amb.  662. 

(c)  4  Ves.  and  B.  225. 

(<0  Yid.     Dashwood   v. 


Lord  Bulkeley^  10  Ves.  230, 
p.  241. 

(c)  2  Atk.  16.  p.  19. 

(/)  1  Atk.  375.  » 
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V. 

Croft. 


the  fiither  has  made  the  marriage  himself"  amounting 
to  this,  that  there  has  been  encouragement,  or  at  least 
no  discouragement,  together  with  actual  privity  or 
knowledge,  of  the  particular  match  in  question  (a),  or 
else,  where  the  consent  once  given  has  been  subse- 
quently withdi-awn,  as  in  D^Aguilar  y.  Drinkwater; 
or  they  were  cases  of  consent  given  after  the  marriage, 
as  indeed  it  had  been  in  the  present  instance;  but 
then  such  subsequent  consent  had  been  held  to  be  valid, 
either  there  being  no  limitation  over,  and  the  restric- 
tion being  therefore  held  to  be  merely  in  terrorem  and 
void  (b)y  or  on  account  of  some  peculiar  circumstances, 
not  to  be  found  in  the  present  case,  as  that  the  testa- 
tor was  a  parent,  or  in  loco  parentis,  and  therefore 
bound  to  make  a  provision  for  a  child  who  would 
otherwise  be  left  portionless  (c).  That  the  present 
case  was  clearly  distinguishable  from  all  these,  the 
marriage  having  been  entered  into  without  the  privity 
of  the  person  whose  consent  was  required,  there  being 
a  limitation  over,  and  that  to  a  person  in  an  equal  de- 
gree of  relationship  to  the  testator  with  the  Plaintiff, 
and  the  testator  himself  neither  being  a  parent,  nor 
in  loco  parentis,  there  being  no  suggestion  that  the 
Plaintiff  would  be  left  portionless,  but  for  the  provi- 
sion he  made  for  her.  That,  on  the  point  of  subsc' 
quent  approbation  being  at  all  available  in  a  case 
where  the  consent  is  made  a  condition  precedent,  Liord 
Hardwicke  had  expressed  a  considerable  degree  of 
doubt,   in  the  case  of  Berkley  v.  Rj/der  {d)y   even 

(a)  Metgrety.  Mesgret,  2         (b)  Rei/nish  v.  Martin,  3 
Vem.  680.    DaUtf  v.  Dej-      Atk.  330.    Mercer  v.   HaU^ 


^Otfvem,^  Atk.  261.  Camp^ 
ben  V.  Lord  Netterville,  2 
Vcs.  534.  Lord  Strange  v. 
SmUh^KxcibM^,  DashzooodY. 
Ld.  BMeUy^  10  yes.23Q,&c. 


4  Bro.  326,  &c. 

(c)  BurleionY.  Humpkrieey 
Amb.  256.  Knapp  v.  No^e^ 
Amb.  tQ*i. 

(d)  3  Yes.  531* 
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tboogh  the  words  there  used  were  ^^  consent  and  ap- 
probation/' not  consent  only,  and  it  being  the  case 
too  of  a  person  in  loco  parentis. 

Fmblanque,  in  reply, 

Rested  upon  the  general  disposition  of  the  Courts 
to  fiivour  the  slightest  circumstances  on  which  a  con- 
sent may  be  raised,  especially  where  no  particular 
mode  of  giving  the  consent  is  pointed  out  by  the  tes- 
tator, who,  in  such  cases,  appears  to  intend  no  more 
ttan  to  constitute  a  person  as  guardian,  so  to  watch 
over  the  conduct  of  his  ward  as  to  prevent  her  from 
contracting  an  improper  or  prejudicial  alliance,  and 
mentioned  the  late  case  of  Goldsmid  v.  Goldsmid  (a), 
which  had  not  before  been  cited. 


1816. 

Pollock 
Croft. 


The  Master  of  the  Rolls 

Took  time  to  look  into  the  cases,  and,  some  days 
afterwards,  expressed  his  opinion  that  the  consent  ap- 
pearing by  the  Defendant  CroJVs  answer  to  have  been 
given  in  this  case  was  a  sufficient  consent,  provided  it 
were  made  to  appear  properly  in  evidence,  but  that 
(hat  answer  could  not  be  read  for  such  purpose  against 
the  infiuat ;  and  directed  a  reference  to  the  Master,  to 
enquire  whether  any  and  what  consent  was  given  by 
the  Defendant  Crofty  to  the  marriage  between  the 
Phdiitifis,  with  liberty  to  report  the  special  circum- 
stances ;  and  for  such  purpose  all  necessary  parties  to 
he  examined  (6). 


(o)  Cooper,  9^5. 

(&)  See  on  the  subject  of 
c<nidit]on8    of  marriage,     1 
FonbLTreat  on  Equity,  965^ 


note  (q).  See  also,  Sanders's 
Atkyns,  Vol.  I.  p.  381,  note 
(1),  and  Vol.  11.  p.  265.  note 
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Feb.  24. 


A  person  at- 
teiuling  Com- 
missioners for 
the  purpose  of 
being  examined 
as  to  the  pro- 
perty of  the 
bankrupt  is  not 
entitled  to  have 
his  expences 
paid  or  ascer- 
tained till  his 
examination  is 
concluded. 


Ex  parte  ROSCOE  in  the  Matter  of 
SERGENFRY(«). 

THE  petition,  by  the  assignees  of  a  bankrupt,  al- 
leged that  the  bankrupt,  previously  to  his  bank- 
ruptcy, had  made  improper  transfers  of  bis  property  to 
his  relations,  and,  amongst  others,  to  JForrally  whom 
the  assignees  summoned  accordingly  before  the  Com- 
missioners. Worrall  attended  pursuant  to  the  sum- 
mons, but  demurred  to  his  examination  unless  his  ex- 
pences ot  travelling  from  Liverpool  (the  place  of  his  re- 
sidence), of  his  stay  in  town,  and  of  bis  return  home, 
were  previously  paid- 

Tlic  assignees  offered  to  pay  such  expences  as  the 
Commissioners,  after  the  examination,  should  think 
reasonable.  The  Commissioners,  however,  thought  that 
the  expences  ought  to  be  paid  in  the  first  instance ;  and, 
assessing  them  at  X^25,  they  made  a  minute  on  the  pro- 
ceedings that  that  sum  ought  to  be  paid  to  Worrall 
previously  to  his  examination. 

The  assignees  appealed  from  this  decision,  and,  un- 
dertaking to  pay  whatever  the  Commissioners  should, 
after  the  examination,  reasonably  adjudge,  prayed  that 
the  minute  might  be  expunged,  and  the  Commissioners 
directed  forthwith  to  proceed  with  the  examination. 

Sir  Sa7Jiu€l  Romilli/  and  JMontagUj  in  support  c 
the  petition. 

This  question  depends  entirely  upon  the  consti 

(a)  Ex  Relatione. 
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lion  of  a  statute,  in  which  the  party  summoned  is  con«  1816. 

sidered,  not  as  a  witness,  but  as  one  who  has  embezzled       ^^ 
the  property  of  the  bankrupt.    AU  analogy,  therefore,        Roscoe 
from  the  practice  of  law  in  regard  to  witnesses  is  inap-  In  the  Matterof 

pVicable.   Battye  v.  Gresslejf  (a)y  Ex  parte  Benson  (6),    Sbbobnpbt, 

HaUet  V.  Mearsic). 

Hart  and  Cullen. 

The  statute  {d)  leaves  this  to  the  discretion  of  the 
Commissioners.  To  say  that  they  must  withhold  the 
expences  until  the  result  of  the  examination  be  ascer* 
tained,  is  to  say,  what  the  legislature  has  not  said,  that 
the  expences  of  the  party  summoned-  lire  to  depend 
Qpon  his  conduct.  Immediately  upon  the  party  pre- 
ientiDg  himself  before  the  Commissioners,  his  right  to 
his  expences  attaches.  At  law,  the  witness  has  his 
remedy  against  the  one,  of  two  litigants,  who  exacts 
his  attendance.  In  these  examinations,  there  are  no 
.  litigants ;  the  reimbursement  is  entirely  dependent  on 
the  Commissioners. 

The  Lord  Chanceu^or. 

However  unreasonable  it  may  be,  that  a  person  put 
io  the  inconvenience  and  expence  of  attending  for  ex- 
amination before  the  Commissioners  should  not  have  a 
source  from  which  to  derive  his  reimbursement,  this  is 
a  question  with  which  I  have  nothing  to  do. 

The  point  to  be  considered  is,  how  fiir  the  legislature 
has  provided  for  that  reimbursement.  Upon  the  sub- 
ject of  costs  little  is  to  be  collected.    The  petitioning 

(a)  8  East,  319.  (c)  13  East,  15. 

(b)  i  Rose,  75.  {d)  t  Jac.  I.  c.  15.  §  11. 
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1816*         creditor  is  expressly  liable  for  the  costs  of  prosecuting 

^'^^^^^       the  commissioD  op  to  the  choice  of  assignees.     At  the 

j^  rarie       choice  of  assignees,  those  costs  are  directed  to  be  as- 

Xki  the  Matter  of  certained>  and  the  petitioning  creditor  to  be  repaid  bj 

SaRomrBT.     the  assignees  out  of  the  first  funds  which  shall  come  to 

their  hands.  If  those  funds  should  be  insufficient,  no 
provision  is  made  for  the  contribution  of  creditors : 
the  petitioning  creditor  roust  pay  them  himself.  For 
the  costs  of  witnesses  no  provision  is  made,  except  by 
that  single  clause  of  the  statute  (£i),  (if  they  can  be  con- 
sidered as  provided  for  by  that  clause,)  or  in  conse- 
quence of  an  implied  obligation  on  those  who,  requir- 
ing their  testimony,  have  exacted  their  attendance. 
Under  the  statute,  the  burthen  is  not  thrown  upon  the 
assignees,  but  expressly  on  the  creditors,  io  be  rateably 
fcorne  by  them  according  to  the  proportion  of  each  of 
their  several  debts.  It  is  true  that  the  objection  does 
not  directly  present  itself  in  this  case.  The  petitioner^ 
as  the  assignee,  has  undertaken  to  pay  all  reasonaUe 
charges.  It  remains,  therefore,  only  to  be  considered 
to  what  species  of  witnesses,  (for  it  is  only  ia.^  such 
witnesses"  as  the  section  provides  for,)  the  remedy  is 
applicable. 

The  statute  of  Etizabeth  (b)  empowers  the  Coranus- 
sioners  to  call  before  them  all  persons  known,  or  sua*' 
pected,  to  have  the  property  of  the  bankrupt  in  their 
possession,  or  to  be  indebted  to  his  estate,  and  to  ex- 
amine such  persons  on  oath.  This  authority  is  con- 
fined to  persons  of  that  class,  and  within  that  de- 
scription. 

That  statute  was  found  to  be  inefficient  for  itaolgect, 
nor  can  a  better  explanation  be  given  of  its  inefficiency 

(a)  1  Jac.  I.  c.  15.  §  11.        (b)  13  Eliz.  c  7.  s.  5. 
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than  the  sobsequent  provisions  of  the  statute  o(  James.  1816. 

Still,  however,  the  eleventh  section  of  the  last  mentioned        ^^*v^^ 
statute  is,  as  the  clause  in  the  ISth  of  Elizabeth  had  been,       ^o^^ 
directed  against  persons  known,  supposed,  or  suspected,  Jq  the  Matter  of 
to  have,  or  detain,  the  bankrupt's  property,  or  to  be     SiaoBKrRY. 
indebted  to  him,  or  for  his.  benefit.    Is  tlie  construc- 
tion of  a  statute,  contemplating  persons  thus  charac- 
terized, to  be  governed  by  analogy  to  the  rule  which 
the  law  has  established  for  the  indemnity  of  witnesses 
in  ordinary  litigation  ?  Certainly  not     A  witness  in  a 
civil  suit  may  insist  upon  having  his  expenses  paid  be- 
fore he  comes  to  the  triaL    Attending,  he  may  refuse 
to  give  his  evidence  until  his  expenses  shall  have  been 
paid  to  him  ^  and,  having  refused  to  give  bis  evidence 
unless  that  preliminary  step  was  complied  with,  he 
may,  although  never  examined,  maintain  an  action  for 
the  expenses  he  has  incurred  in  obeying  the  subpoena, 
a  proposition  which  I  should  have  hesitated  to  ad- 
vance, without  the  authority  of  the  case  adduced  in 
support  of  it  (a). 

Between  a  witness  at  law,  and  a  person  attending  on 

tbe  examination  of  Commissioners  under  this  statute, 

tliere  is  a  material  difference.     It  has  been  held,  over 

^nd  over  again,  both  here  and  elsewhere,  that  the  latter 

bound  to  attend,  although  his  expenses  should  not 

ve  been  tendered  to  him.  (6) 


The  whole  scope  of  the  act  contemplates,  not  a  wit- 

ixiess,  but  a  person  suspected ;  and  although  the  latter 

clause  adopts  the  word  ^^  witness,"  yet  strictly  he  is 

not  a  witness  till  he  has  been  examined.     It  seems  to 

me  to  be  a  rule  most  consistent  with  the  Act  of  Par- 

(a)  Hallet  y.  Mears^  ubi     Rose,  75.    Batt^  v.  Gra* 
nipra.  ky^  8  East,  319. 

{b)  Ex  Parte  Benson^  2 
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Iftl5.  liament  and  with  justice  that  the  costs  should  be  ascetw 
^'^''^^^^  taiued,  after  the  examination,  rather  than  before  it. 
Ar  pflT  e      rpij    result  of  the  examination  will  afford  a  clear  view 

9.0SC0E 

ia  tl^e  Mattel  of  of  what  the  party  examined  as  a  witness  is  entitled  in 
Skb^enfry.    point  ofcji^penseta  be  reimbursed.    An  adjouriunent, 

for  example,  might  unexpectedly  be  made  from  time 
to  time,  and  from  meeting  to  meeting,  without  takings 
which,  into  consideration,  it  wouM  be  impossible  cor* 
rectly  to  ascertain  the  expenses  eundoj  redeundo^  ei 
morgndo.  Again,  put  the  case  that  a  person  so  to  be 
examined  had  concealed  i?  100  c^the  bankrupt's  estate; 
would  it  not  be^  a  matter  of  regret  that  the  assig^ee» 
had,  ai(  a  condition  precedent  to  his  examination,  beea 
obliged  to  pay  a  sum  of  money  to.  a  person  who  had 
thus  anticipated  his  own  re-payment  ?  The  policy  of 
the  statute  requires  that  the  examination  should  be- 
first  concluded.  It  is  unnecessary  to  make  any  order; 
being  enough,  with  these  observations^  to  leave  the* 
ciise  to.  the  recoQsideration  of  the  Commissioners. 


^rinUd  h^J.i^T*  Chrkty  SS,  SL  John's  Spmre,  Lniom. 
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BOOTLE  V.  BLUNDELL.  Nov.  24, 25, 27. 

ENRY  BLUNDELL,  Esq.   of  Ince  Blun-      "In  order  to 

rfe//,  in  the  county  of  Lancaster^  made  hU  Will  exonerate  th« 

itcd  24/A  of  Julf/,  1809,  as  follows  :—  personal  estate 

from   the  pay* 

ment  of  debts« 
**  First,  I  direct  my  Funeral  Expences  to  be  Paid,  ^i^^  ^^  ^^^ 

contain  express 
^^  I  give  and  bequeath  to  my  son  C/iarles  Robert  words  for  that 

delly    and    my  daughters  Catherhie  Stonor    and  purpose,  or  a 

tiabeth  Tempesty  the  sum  of  J^dOOO  each,  to  be  paid  clearmanifested 

tkem  respectively,  by  my  executors,  as  soon  as  con-  *"*®"*'®**»  *^- 

^^aiently  may  be  after  my  decease ;  and  if  my  daugh-  **  /www, 

^^^  or  either  of  them,  should  happen  to  be  dead,  it  f^^^^   ^  ^^ 

^«  my  will  that  the  legacies,  or  legacy  of  such  so  dying,  mount  to  ex- 

should  go  to  their  or  her  children  respectively,  in  man-  press  words/* 

O 
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1815.  ner  hereinafter  mentioned  as  to  my  other  beq' 

them,  equally,  share  and  share  alike. 

BOOTLB 

9. 

Blvndell.  ^^  And  I  do  hereby  direct  that  my  said  fanenl 
'^  It  id  impos-  pences  and  legacies  shall  be  paid  out  of  such  moiiii 
sible  to  define  I  may  have  by  me  at  the  time  of  my  decease,  eitb 
what  circum-  j^^^  ^^^  j^^  ^j^^  Liverpool  bank ;  out  of  such  mooM 
tUnces  will  be  ^j^jj  ^^^^  y^  j^^  ^^  ^^  f^^^  ^j^^  corporation  of  Z- 
sufficieot  to  ,  ,  ^ 

hew  th'     '      P^^h'  ^^^  out  of  such  rents  or  fines  as  shall  the 

tention,  which   ^**®  *^  ™^- 

most  arise,    in 

ererj  case,  from      ''  And  I  give  and  bequeath  the  surplus  to  ; 

the  context  of  therefrom,  after  payment  of  the  said  funeral  expe 

the  will."  (a)     and  legacies,  unto  my  said  son  and  daughters,  si 

it  IS  not  re-  ^^j^  ghare  alike,  or  the  issue  of  either  or  both  ol 
I  twmi'      h    IH  ^^  daughters,  in  case  of  her  or  their  dying  bt 
be  so  manifested  ™^'  ^  aforesaid,  as  to  their  shares  respectively.    , 
as  that  all  per- 
sons cannot  fail  to  agree  with  respect  to  it ;  but  so  as  to  coDTince 
the  mind  of  the  judge  deciding  the  particular  question. 

It  roast  be  an  intention,  not  only  to  charge  the  real  estate,  hot 
to  discharge  the  personal. 

Circumstances  from  which  an  inference  has  been  ordinarily 
raised,  as  that  of  the  same  person  being  constituted  trustee  of  the 
real  estate  and  executor ;  the  personal  estate  being  given  as  a  resi- 
due, or  as  personal  estate  generally,  or  after  an  enumeration  of  par- 
ticalars ;  the  residuary  legatee  being  also  devisee  of  the  real  estate, 
or  of  part,  for  life,  or  otherwise,  &c. ;  are  circumstances  entitled  to 
consideration  only  in  reference  to  the  context  of  every  particular  will 
in  which  they  occur. 

The  amount  of  the  personal  estate  is  not  a  circumstance  to  be  en* 
quired  into,  so  as  to  furnish  a  ground  for  construction. 

In  this  case,  the  personal  estate  was  declared  to  be  exonerated^  npott 
the  particular  circumstances. 


(a)  I  Madd.  Prlnc  and  Pitic.  of  Cfaatic.  475. 
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•j  » 


Jtisoywill  that  these  bequests  to  my  said  daughters  1815. 

dial]  be  for  their  respective  sole  use,  and  not  subject  ^•^V^^ 

tc  the  controul,  debts,  or  engagements,  of  their  hus-  Bootlb 

baods;  and  that  their  sole  receipts  shall  be  sufficient  Blundeli,. 
^iisehai^ges  to  my  said  executors  therefrom. 

"  I  hereby  declare  that  I  have  already  disposed  of 
certain  sums  of  money,  and  securities  for  money  which 
1  lately  had  by  me. 

^^  [  give  and  devise  all  my  manors  or  lordships  of 
Losiock,  &c.  unto  Edward  Wilhraham  Bootle^  Stephen 
Tempest^  Thomas  Stonor^  John  Stonory  and  Thomas 
Sidgway,  their  executors,  administrators,  and  assigns, 
£>r  the  term  of  five  hundred  years,  to  commence  at  my 
decease,  without  impeachment  of  waste ;  in  trust,  out 
the  rents  and  profits  of  the  said  premises,  to  pay 
L3  debts,  and  also  all  such  annuities  or  legacies  as  are 
l^^»reinafter  mentioned,  or  which  I  may  hereafter  spe- 
c^iiy  in  any  codicil  or  instrument  in  writing  under  my 


^  And,  in  the  first  place,  I  give  and  bequeath  unto 
of  my  grandchildren  now  living,  or  which  may 
r  be  born,  (being  the  issue  of  my  said  daughters 
3  their  now  husbands),  ^^1000,  to  be  paid  into  the  handd 
't  their  respective  fiithers,  or  if  dead,  their  respective 
others,  whose  receipts  respectively  shall  be  sufficient 
^^flcharges  to  my  said  trustees  for  the  same. 

^  Also  to  each  of  my  said  trustees  £300  for  the 
^ouhle  they  will  have  in  my  afl^irs. 

^  And,  upon  further  trust,  to  pay  the  several  an- 
nuities hereinafter  mentioned,  which  I  give  and  -de- 
yIm  to  the  several  persons  hereioafter  mentioned  re- 
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spectively,  during   their   lives,   to  commence  at  my 
death." 

Then,  after  specifying  the  several  annuities  so  gi^en, 

(among  the  rest,  one  of  £ to  his  housekeeper,  Mrs. 

Aspinwally)  the  testator  proceeded  : — 

^^  And  it  is  my  will  that  my  said  trustees  and  executors 
shall  not  be  answerable  or  accountable  for  any  losses  that 
may  happen  in  the  execution  of  this  my  will,  nor  for  the 
monies  or  securities  by  me  disposed  of;  and  that  if  they 
are  at  any  time  called  to  such  account,  or  sustain  any 
expenses  in  respect  thereof,  the  same,  and  also  at  all 
events  all  other  their  costs  and  expenses  shall  stand 
charged  upon  my  aforesaid  manors  and  hereditaments, 
and  be  paid  out  of  the  rents  and  profits  thereof. 

"  And  it  is  also  my  will,  that,  so  soon  as  all  tke 
trusts  of  the  said  term  of  five  hundred  years  shall  have 
been  satisfied,  and  all  the  charges  and  expenses  inci- 
dent thereto  shall  have  been  discharged,  the  remainder 
of  the  said  term  shall  thenceforth  cease ;  and,  after  the 
determination  of  the  said  term,  and  subject  thereto, 
and  to  the  trusts  thereof,  then,  as  to  one  undivided 
moiety  of  my  aforesaid  manors,  &c.  I  give  and  devise 
the  same  unto  and  to  the  use  of  my  said  daughter 
Catherine,  for  life,  without  impeachment  of  waste.*' 
With  remainders  to  her  sons  and  daughters,  in  strict 
settlement.  And,  as  to  the  other  moiety,  the  Testator 
devised  the  same  in  like  manner  to  his  daughter  JSUzO" 
bethj  and  to  her  issue :  with  cross  remainders  as  to  each 
of  the  said  moieties ;  and  with  a  power  for  every  sac- 
i^essive  tenant  for  life,  in  possession,  to  charge  the 
spective  moieties  by  way  of  jointure. 


The  Testator  then  appointed  a  certain  person  to  bt 
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Bteivard  and  agent,  to  have  the  management  of  the  es- 
tates comprised  in  the  said  term  of  five  hundred  years, 
so  long  as  the  same  should  remain  in  the  hands  of 
bis  said  trurtees,  with  particular  directions  as  to  his 
salary  and  conduct ;  and  afterwards  proceeded  as  fol- 
loi¥S : — ] 

'^  And  it  is  my  will,  that  as  soon  as  the  debts  hereby 
ckarged  on  my  said  estate,  and  the  legacies  or  sums  of 
mciiey  hereby  given,  are  paid  and  satisfied,  and  as  soon 
ms  such  satis&ctory  security  shall  have  been  given  to 
mj  said  trustees,  for  the  due  payment  of  the  said  .an- 
nuities and  all  expenses,  as  shall  satisfy  the  said  an- 
Bwtants,  and  when  all  expenses  incurred  in  the  exe- 
cution ef  the  said  trusts,  respecting  the  said  term,,  and 
of  this  will,  shall  be  fully  paid,  then  the  person  or  per- 
sons who  shall  at  that  time  be  next  entitled  to  the  same 
^tes,  under  and  by  virtue  of  the  limitations  in  this 
my  will  contained,   shall  be  let  into  the  possession 
tbereot 


1815. 


BOOTLE 

V. 
BLUNDELt. 


^^  And  in  case  of  tlie  death  of  any  of  them  my  said 

^ustees  of  the  said  term  of  five  hundred  years,  or  their 

^^g  unwilling  to  act  or  proceed  in  the  execution  of 

^y  of  the  trusts  aforesaid,  I  hereby  authorize  and  di- 

'^  the  survivors  or  survivor  of  them,  or  such  of  them, 

^  shall  be  willing  to  act,  to  nominate  and  appoint  any 

^^^Her  person  or  persons  they  or  he  may  think  proper, 

^  act  with  them  as  trustees  or  trustee  ;  and  I  desire 

^y  said  trustees,  who  may  be  unwilling  to  act,  to  re- 

^^^se  and  assign  all  their  trust  estates  and  interest  to 

^^  said  other  trustees  willing  to  execute  the  same, 

^^d  my  new  trustee  or  trustees  to  be  appointed  as 

^^^^resaid.    Ajid  I  declare  it  to  be  my  will  that  such 

*^^w  trustee  or  trustees  so  appointed  shall  be  as  ef&c<» 

t  s^^y  invested  with  the  trusts  and  powers  mentioned  in 

^18  my  willy  as  if  they  or  he  had  been  originally 
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named  therein.  And  it  is  my  will  that  such  new  trus« 
tee,  so  to  be  appointed  as  aforesaid,  shall  be  allowed 
and  receive,  out  of  the  rents  and  profits  of  the  estates 
comprised  in  the  said  term  of  five  hundred  jears,  the 
sum  of  ^500. 


^^  I  give  and  devise  the  one  half  of  the  manor  of 
JLydiate,  purchased  by  me,  and  all  the  messtages, 
lands,  and  hereditaments,  purchased  by  me  in  /nee 
Blundellj  &c.  or  elsewhere,  not  hereinbefore  disposed 
of,  and  also  the  land  tax  purchased  by  me  therein,  and 
in  certain  parts  of  my  settled  estates,  unto  and  to  the 
use  of  my  said  son  Charles  Robert  Blundellj  for  his 
life,  without  impeachment  of  waste,^'  with  several  re*' 
mainders,  and  with  an  ultimate  remainder,  ^^  to  the  ose 
of  the  person  or  persons  who  shall,  for  tUe  time  beings 
be  entitled  to  my  aforesaid  manors  and  estates  of 
Lostoclcy  &c.  under  the  limitations  in  this  my  wiU^ 
and  for  the  like  estates,  and  subject  to  the  same  pro- 
visos,  restrictions,  and  limitations,  as  the  same  shall 
stand  limited  by  virtue  thereof. 


^^  And  it  is  my  will  that  no  person,  tenant  for  life 
in  possession  of  any  of  my  aforesaid  manors,  half 
manor,  and  hereditaments,  by  this  my  will  given  and 
devised,  for  the  time  being,  or  any  part  thereof  shall 
have  power  to  grant  any  lease  of  the  same,  or  any  part 
thereof,  for  any  life  or  lives,  nor  for  any  longer  tefin 
or  terms  than  for  seven  or  eleven  years,  under  the  best 
clear  yearly  rents  that  can  be  had  for  the  same,  and  not 
upon  any  fine  or  fore  gift. 

'^  I  will  and  direct  that  all  my  pictures,  drawing  books, 
prints,  statues,  and  marbles  of  every  kind  soevor,  (ex- 
cept as  I  shall  hereinafter  give  and  dispose  of,)  rilall  be 
held  and  enjoyed  by  my  said  son  daring  his  natural 
life;  and  after  his  decease  I  give  the  same  to  the  int 
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9dn  of  his  body  lawAilly  issuing  who  shall  attain  hi» 
age  of  twenty-one  years,  my  wish  and  intention  being 
that  my  said  pictures,  drawing  books,  prints,  statues, 
and  marbles,  shall  be  considered  as  heir-looms,  and 
go  along  with  the  capital  messuage  called  Ince  Hall 
and  the  inheritance  thereof,  making  it  my  express  re<« 
quest  that  no  servant  be  at  any  time  permitted  to  take 
Tails  or  donations  in  any  shape  for  shewing  the  same." 
Then,  after  devising  to  John  Talboi  all  his  intereal 
in  certain  lead  mines  in  FlintihirCy  and  to  Mrs.  Mary 
Aspinzeall  his  housekeeper  (also  an  annuitant  named  in 
the  former  part  of  his  will,)  several  specific  article  of 
furniture  and  other  things  which  he  directed  should  be 
removed  by  his  executors  as  soon  as  conveniently  could 
be  doiie  at  the  expence  of  his  said  personal  estate, 
and  to  be  carefully  deposited  in  such  place  as  she  may 
appoint  for  that  purpose,  the  testator  proceeded  as 
follows : 
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^^  I  do  hereby  give  and  bequeath  to  my  said  son  the 
furniture  of  my  said  house,  my  wines,  horses,  cattle^ 
and  carriages,  plate,  and  other  my  goods,  chatteli, 
and  personal  estate,  not  herein  before  specifically  dis- 
posed ot^  or  which  may  hereafter  be  disposed  of  by  me." 

And,  lastly,  after  giving  certain  recommendations  to 
his  son  relative  to  the  allowance  of  salaries  and  wages 
to  his  agents  and  servants,  and  both  to  his  son  and  his 
trustees  relative  to  keeping  regular  accounts  of  the 
rents  and  profits,  and  of  the  expenses  of  the  estates  de- 
vised to  them  respectively,  he  concluded  in  the  follow* 
ing  words : 


^^  I  do  hereby  appoint  the  said  Edward  Wilbraham 
Beetle^  Stephen  Tempeity  Thomas  Stonor^  John  Stonar^ 
and  Tlunnas  Ridgway^  executors  of  this  my  wilL 
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^^  And,  lastly,  it  is  my  will  that  immediately  after  m| 
decease  my  said  executors  or  some  or  one  of  them  en- 
ter my  dwelling  bouse  and  search  my  closets  and  pri- 
vate drawers  and  take  into  their  custody  and  posse* 
sicm  all  my  monies  and  all  the  papers  there  found,  am 
that  they  destroy  all  such  letters  and  papers  as  are  o 
no  use,  and  as  they  may  think  1  wish  not  to  be  seen 
and  that  no  other  person  be  allowed  to  \<H3k  at  any  o 
my  papers  or  intermeddle  therewith  until  my  said  ea 
ecutors  have  first  examined  the  same." 


By  a  codicil  to  his  wUI,  dated  the  S5th  oTMay,  ISM 
after  noticing  the  devise  to  his  son  of  the  estate  at  I^ 
diatCy  the  testator  proceeded  in  the  words  following: 


^^  And,  whereas  attempts  may  be  made  to  set  asidi 
luid  invalidate  my  said  will  or  some  of  the  disposition 
thereby  or  by  this  codicil  made  of  my  property  witi 
intent  to  prevent  the  same  from  taking  efl^t  accordinj 
to  my  intentions,  and  the  trustees  and  executors  in  m 
said  will  named  or  other  person  or  persons  in  whos 
favour  I  have  made  the  same  may  incur  expences  i 
supporting  my  said  will  and  the  dispositions  thereb 
made  of  my  property,  which  expences  it  is  my  wij 
shall  be  charged  upon  and  paid  out  of  the  said  pin 
chased  half  manor  messuages,  lands,  hereditament 
and  land  tax,  and  for  that  purpose  it  is  also  my  wii 
that  the  several  uses  therein  limited  by  my  said  wil 
shall  in  the  first  place  be  subject  to  and  chaiged  witi 
the  payment  of  all  such  costs  and  expences  as  shall  b 
so  incurred,  and  also  to  the  term  of  years  hereby  era 
ated  for  securing  the  payment  of  the  same,  and  tha 
such  costs  and  expences  shall  not  be  a  charge  qpbi 
any  other  part  of  my  property  notwithstanding  an; 
thing  in  my  said  will  mentioned  to  the  contrary ;  ii 
order  to  effectuate  these  my  intentions,  I  do  by  this  mj 


CASES  IN  CHANCERY. 


SO! 


®^>dieil  give  and  devise  the  hereinbefore  purchased  half 

iianor  messuages,  lands,  hereditaments,  and  land  tax, 

^vntli  their  respective   appurtenances,    unto  Edward 

^Wilbraham  Booile^  Stephen  Tempesty  Thomas  Stonor^ 

^o/m  Siatior,  and  Thomas  Ridgwaj/^  trustees  and  ex- 

^cators  named  in  my  said  will,  their  executors  admi* 

^ifltrators  and  assigns,  for  the  term  of  1000  years,  to 

commence  at  my  decease,    without  impeachment  of 

waste,  in  trust  from  time  to  time  as  occasion  shall  re-> 

guire  by  sale,  lease,  or  mortgage,  of  all  or  any  part  of 

the  said  purchased  half  manor  messuages  lands  heredi- 

ta^nsents  and  land  tax  hereby  devised  to  them  for  all  or 

a^za  y  part  of  the  said  term  of  1000  years,  or  by  and  out 

the  rents  and  profits  thereof,  or  by  such  other  means 

to  them  shall  seem  proper,  to  raise  from  time  to  time 

h  sum  and  sums  of  money  as  shall  be  sufficient  to 

y  all  costs  and  expences  which  shall  or  may  at  any 

or  times  hereafter  be  incurred  or  paid  by  my  said 

and  executors,  or  any  of  them,  their  or  aUy  of 

heirs  executors  or  administrators,   or  by  any 

^her  person  or  persons  in  whose  favour  I  have  by  my 

will  made  any  devise  limitation  or  bequest,  their 

executors  or  administrators,  in  or  about  the  sup- 

IXNting  and  defending  my  said  will  and  this  my  said 

^^Hlicil  thereto,  or  any  devise  limitation  bequest  clause 

*»fttter  or  thing  therein  respectively  contained." 


1815. 
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By  the  Decree  made  by  the  Lord  Chancellor ^  on  the 

^emring  of  this  cause,  April  18, 1815,  it  was  declared  that 

^W  legacies  of  £9000  each  to  the  son  and  daughters  of 

^'to  testator,  and  also  his  funeral  expences,  were  specific 

^Iterges  upon  and  ought  to  be  paid  out  of  the  monies  at 

J^nee  and  in  the  Liverpool  Bank,  and  what  was  due  to  the 

testator  from  the  corporation  of  Uverpool^  and  the 

^kmonnt  of  the  rents  and  fines  due  to  him  at  his  death ; 

die  surplus,  if  any,  to  be  considered  as  a  specific  be- 
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quest  to  the  said  son  and  daughters,  share  and  sb&re 
alike ;  that  the  bequest  of  furniture,  &c»  together  with 
the  other  personal  estate  not  specifically  disposed  o^ 
was  not  to  be  considered  as  a  specific  bequest  to  the 
testator's  son  of  the  several  articles,  but  that  the  same 
formed  a  part  of  the  general  residue ;  that  the  personal 
estate  not  specifically  bequeathed  was  the  primary  fund 
for  the  payment  of  the  testator's  debts ;  and  that  tlie 
real  estates  comprised  in  the  term  of  500  years  limited 
by  the  testator's  will  upon  the  trusts  therein  mentioned 
for  the  payment  of  his  debts,  were  only  liaUe  to  mako 
good  the  deficiency  of  such  residue. 


It  was  now  moved,  on  the  part  of  the  Defendant 
Charles  Robert  BlundeU^  the  testator's  son,  to  whooa 
the  personal  estate  was  so  bequeathed,  that  the  minutes 
c^  the  decree  might  be  varied  by  declaring  that  the  ee« 
tates  comprised  in  the  term  of  500  years  were  liable  in 
the  first  place  to  the  payment  of  the  testator's  debts^in 
generation  of  the  personal  estate. 


;  Sir  Samuel  Romilly  and  Roupell,  in  support  of  ihe 
motion,  stated  the  question  to  be,  whether  the  testator 
had  not  bequeathed  his  personal  estate  to  his  son  fireed 
from  his  debts,  unless  it  should  become  necessary  tore* 
sort  to  it  on  failure  of  the  real  estate  charged  with  the 
payment  of  them ;  the  testator  having  by  his  will  directed 
his  funeral  expences  and  the  legacies  of  £3000  given 
to  his  son  and  each  of  his  daughters  to  be  paid  out  of  H 
particular  fund,  the  surplus  of  which  was  to  be  di« 
vided  among  his  said  son  and  daughters ;  and  luivi4g 
created  a  term  of  500  years  out  of  the  estate  devieed 
to  his  daughters  for  the  express  purpose  of  paying  his 
debts  and  general  legacies ;  and,  lastly,  having  given 
all  his  personal  estate  not  before  specifically  devifled, 
(enumerating  the  particulars  of  which  it  consisted)  to 
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bis  son  absolutely  for  bis  own  use.    They  argued  that 
the  testator^s  intention  in  makiug  this  disposition  of  hii 
property  was  clear,  that  the  personal  estate  so  given 
should  be  exempt,  especially  inasmuch  as  the  fund  di* 
rected  to  be  divided  among  his  son  and  daughters,  af« 
ter  payment  of  funeral  expences  and  the  £3000  por« 
tions,  was  allowed  on  all  sides  to  be  exempt ;  and  said 
that  those  who  maintained  the  contrary  propOsitiott 
would  have  a  strange  hypothesis  to  support,  namely^ 
that  the  personal  estate  given  to  the  son,  though  con« 
aisting  of  specific  articles,  was  so  given  subject  to  the 
payment  of  debts  and  legacies,  while  the  money  ftmd^ 
that  part  of  his  property  which  would  be  first  applicable 
to  the  purpose  in  the  regular  course  of  administration, 
was  meant  to  be  exempt  from  it.    An  inference  wai 
also  drawn  from  the  mode  of  expression  used  in  the 
bequest  of  the  personal  estate,  as  the  personal  estate 
(afler  enumerating  particulars)  not  before  specifically  be« 
queathed,  which  was  as  if  he  had  said,  I  now  specifically 
bequeath  that  which  was  not  before  specifically  be« 
queathed ;  adding,  that  a  considerable  stress  had  always 
been  laid  upon  the  use  or  omission  of  the  term  *'  resi- 
due."  And  they  referred  to  the  judgment  of  Liord  Al" 
vanleif  in  the  case  of  Burton  v.  KnowUon  (a). 
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Hart  and  Home  for  the  Plaintifis  (the  trustees  and 
executors)  ai^ed  that  the  rule  of  the  Court,  as  laid 
down  in  all  the  successive  cases  from  Lord  Thurlow*% 
decision  in  The  Duke  of  Ancaster  v.  Mayer  {b)  to  the 
present  time,  (namely,  that  though  to  exonerate  the 
personal  estate  it  is  not  necessary  there  should  be  an 
express  direction,  yet  there  must  be  a  plain  demonstra- 
tion of  intention,)    requires    that  there  should  not 


(a)    3  Ves.  107.    See  p. 
109. 


(6)  1  Bro.  454. 
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merely  be  some  intimation  in  the  will  of  an  intention 
to  exonerate,  but  that  that  intimation  must  be  so  plain 
and  direct  as  not  by  possibility  to  be  mistaken ;  and 
adverted  particularly  to  the  words  of  the  Master  of  the 
Rolls  in  his  judgment  on  the  case  of  Watson  v.  Brick" 
wood  (c).  That  the  appointment  of  the  same  persons 
to  be  executors,  who  were  also  constituted  trustees  of 
the  500  years^  term,  was  a  strong  circumstance  to  shew 
that  the  term  so  given  was  only  meant  to  be  auxiliary 
to  the  personal  estate.  That,  although  something* 
might  be  inferred  in  the  shape  of  intention,  from  the 
clause  directing  the  sum  of  J^300  to  be  raised  by  way 
of  legacy  out  of  the  rents  and  profits  of  the  devised 
estate  for  every  new  trustee  of  the  term  of  500  years 
to  be  substituted  in  the  place  of  trustees  dying  or  de- 
dining  to  act,  yet  it  was  not  such  plain  intention  as 
not  to  be  mistaken,  which  alone  suffices  to  exone- 
rate. Then,  with  regard  to  the  argument  from  the 
enumeration  of  articles  preceding  the  words  ^^  personal 
estate,"  that  falls  to  the  ground  when  it  is  compared 
with  tlie  clause  immediately  preceding,  in  which  the 
testator  has  already  severed  from  the  bulk  of  his  per- 
sonal estate  all  those  articles  which  are  most  valuable 
or  rare,  consisting  of  pictures,  statues,  marbles,  &c. 
and,  by  the  very  care  which  he  takes  to  preserve  those 
articles  entire,  evinces  his  disposition  as  to  the  articles 
not  so  preserved,  that  they  should  go  and  be  consi- 
dered as  applicable  to  the  purposes  to  which  the  per- 
sonal estate  is  generally  applicable.  That  it  was  fur- 
ther evident,  the  testator  did  not  mean  that  his  personal 
estate  should  be  freed  from  every  burthen,  by  his  hav- 
ing directed  the  costs  attending  the  removal  of  the  ar- 
ticles given  to  Mrs.  Aspinwall  to  be  paid  out  of  the 
personal  estate,  notwithstanding  he  had  just  before 


(c)  9  Ves.  447.  vide  p.  453. 
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created  the  term  of  500  years  for  the  purposes  in  the 
\?ill  mentioned.  That  the  omission  of  the  word  ''  re- 
sidue^' is  nothing,  provided  the  words  used  amount  to 
a  general  description  of  personal  estate,  which  these 
words  do,  the  enumeration  of  articles,  although  unne- 
cessary, being  only  to  distinguish  them  from  those  al- 
ready set  apart ;  that  such  introductory  words  as  those 
used  to  precede  this  general  bequest  are  such  as  have 
occurred  in  a  variety  of  cases  where  the  Court  has  held 
that  a  mere  enumeration  of  particulars  is  not  sufficient 
to  constitute  a  bequest  specific;  and  that  the  last 
clause,  directing  the  executors  to  enter  his  dwelling 
house  and  search  his  drawers  and  closets  and  take  into 
their  custody  all  the  money  they  may  find  there,  affords 
further  evidence  that  he  meant  all  those  monies  to  pass 
through  their  hands,  as  executors,  and  to  be  applied 
in  the  regular  course  of  administration.  That  the  cir- 
cumstances from  which  an  intention  to  exonerate 
might  have  been  inferred  in  Watson  v.  Brickwoody 
and  also  in  the  case  of  Taitl  v.  Lord  Northzoick  (a) 

m 

were  much  stronger  than  in  the  present ;  though  in 
the  one  case  the  present  Master  of  the  Rollsj  and  in 
the  other  the  Lord  Chancellor  Loughborough^  held 
that  the  personal  estate  was  not  exempt,  for  want  of 
that  plain  and  manifest  intention  which  alone  can  war* 
rant  a  departure  from  the  general  rule. 
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The  legacies  (with  the  exception  of  the  ^3000  por- 
tions,) were  admitted  to  be  charged  on  the  term  of 
500  years  as  a  specific  fund  for  the  payment  of  them. 
But  the  payment  of  the  debts  rests  altogether  on  a  dif- 
ferent basis ;  and  for  this  reason,  that  the  creation  of 
the  legacies,  as  well  as  of  the  fund  for  the  payment  of 
them,  18  altogether  the  act  of  the  testator ;  and,  if  there 


(a)  4  V«f.  816. 
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^  wpport  of   the  propositioD,  that  the   debts  and 
iijgaeiei^  in  this  case,  stand  upon  a  totally  distinct 
AofldstioQ,   legatees  claiming  only   under,   whereas 
creditors  daim  independently  of,  the  will.    He  con- 
spdered  the  specific  bequest  to  the  son,  of  one  third 
4if  the  residue  of  the  fund  appropriated  to  payment  of 
tbe  fimeral  expenses  and  £3000  portions,  to  be  incon- 
sistent with  the  supposition  that  the  general  residue 
^ras  to  pass  specifically  without  being  subject  to  the 
payment  of  debts ;  for  that  the  residue  of  that  parti- 
cular fund  would  pass  in  the  general  residue,  and  no 
naotive  could  therefore  be  assigned  for  the  former  be- 
amiest, except  that  the  testator  considered  the  general 
v^esidue  liable  to  the  payment  of  debts,  and  wished  to 
^^sonerate  this  particular  residue.     In  reference  to  the 
tuliar  provision  of  the  codicil,  he  contended,  that  if 
testator  had  intended  to  make  his  bequest  of  the 
]perBonal  estate  specific  in  favour  of  his  son,  it  was  na* 
'Cwnd  to  suppose  that  he  would  still  have  charged  that 
^^fitli  the  payment  of  the  costs  of  disputing  his  will,  in 
pn^ence  to  the  real  estate  devised  to  his  son ;  and 
"^liit,  from  his  not  having  done  so,  it  must  be  inferred, 
^t  he  did  not  consider  that  bequest  as  specific ;   and 
tliat  the  term  of  one  thousand  years,  vested  for  the  pur- 
pose of  defiraying  these  costs,  was  only  meant  to  be  in 
^  of  the  personal  estate,  the  same  not  being  be- 
f'^QBtfaed  specifically. 


1815. 
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JBellf  (for  other  parties  in  the  same  interest,)  ob- 
redy  that  the  principle  as  laid  down  in  Wat^ 
^^^m  V.  Brickwood  is  not  to  be  departed  from;  and 
^luit,  although  there  was  great  nicety  of  construe- 
^^M  in  aU  cases  of  this  nature,  he  nevertheless 
Conceived  the  proper  meaning  of  manifest  inten- 
sion to  be^  such  as  would  satisfy  the  mind  of  any 
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person  of  plain  and  ordinary  capacity,  not  pofi 
of  technical  legal  knowledge,  that  a  testator,  ali 
gifted  with  a  knowledge  of  the  forms  of  legal  e: 
sion,  meant,  in  reality,  what  is  contended  to  be  tl 
construction  of  his  will.  That,  if  the  questior 
to  be  tried  by  the  touchstone  of  each  particulai 
sidn  that  had  gone  before  it,  depending  on  fac 
circumstances  altogether  different,  that  woul 
bring  us  one  iota  nearer  the  true  conclusion, 
therefore  contended  that,  in  every  case,  unle 
judge  can  satisfy  himself  of  the  actual  inteniio 
rule  of  law  must  prevail ;  for  that,  wtiere  then 
ascertained  general  rule,  and  the  question  is  w 
any  particular  case  forms  an  exception  to  it,  it 
cessary  there  should  be  the  most  positive  gi 
on  which  to  constitute  it  such  an  exception, 
present  case,  he  insisted  there  were  many  circums 
to  shew  that  the  testator  did  not  mean  his  pe 
estate  to  be  exempted ;  but  that,  the  burthen  oi 
lying  entirely  on  the  other  side,  it  was  sufficient 
that  if,  in  point  of  circumstances,  the  scale  ba 
the  rule  of  law  must  come  in  with  an  irresistible ' 
to  make  it  preponderate  on  this  side. 


Upon  the  creation  of  the  term  for  five  hundred 
in  trust  ^^  out  of  the  rents  and  profits'*  to  p 
debts,  &c.  he  insisted  that,  where  a  term  is  crea 
this  purpose,  it  has  in  every  case  been  considf 
only  in  aid  of  the  personal  estate ;  the  words 
and  profits"  being  restrained  to  their  natural  m 
of  ^^ annual  rents  and  profits;"  which,  as  they 
be  inapplicable  to  the  payment  of  gross  sums  at 
fixed  periods,  must  therefore  be  taken  only  in  ai 
Uary  sense  (a). 

(a)   See  on  this  subject     &  B.  65.  and  the 
Allan  T.  Backhouse^  2  Ves.     collected* 
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^%ai|  in  the  present  case,  the  principal  charges 
^fm  this  term,  independent  of  the  debts,  are  by  way 
amniitj ;  a  sort  of  payment  to  which  the  annual 
dilecmiiig  rents  and  profits  are  particularly  appli- 
xb :  and  it  is  a  further  confirmation  of  his  intention 
tt  these  should  constitute  the  fund  to  be  so  applied^ 
t  he  has  given  to  the  annuitants  the  power  of  dis- 
m  in  deikult  of  payment  But  the  debts  cannot  be 
fmd :  what  fi>llows  then,  but  that  he  meant  the 
Its  should  be  first  paid  out  of  the  personal  estate, 
1  only  by  way  of  security  to  his  creditors  that,  if  the 
itimal  estate  should  be  insu£Scient  to  pay  all,  the 
■ninder  should  be  left  as  a  charge  upon  this  term  of 
uvy  to  be  kept  down  out  of  it  in  like  manner  with 
» annnitiee  ? 


I81S. 
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Wiih  regard  to  the  enumeration  of  specific  ar- 
Im  preceding  the  words  '^  and  other  my  personal 
9^**  he  referred  to  the  numerous  class  of  cases  in 
ieh  sweeping  words  at  the  conclusion  of  such  a 
Ma  had  been  restricted  to  mean  articles  ejusdem 
Wfh ;  but  here  the  argument  was  put  in  a  dif- 
ent  shape,  it  being  said,  that  because  the  testator 
igrren  these  specific  articles,  ^^  and  all  other  his  per- 
Mil  estate,*^  those  general  words  must  not  only  not  be 
rtrieted  to  articles  ^fusdem  generis^  but  being  allowed 
operate  to  the  full  extent  of  their  meaning,  those 
latk  precede  must  give  to  the  whole  bequest  the  effect 
ft  specific  l^acy  ;  which  was  a  construction  too  re^ 
ijpuit  to  all  precedents  to  be  maintained. 

The  Lord  Chancellor, 


h  the  course  pf  the  argument,  observed,  that  he 
II  nnable  to  arrive  at  any  satisfactory  result 
Hk  ffetpect  to  the  meaning  of  the  terms  manifest 
wHotij  and  necet^ry  implicoHim^  to  often  used  ta 
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denote  the  degree  of  certainty  that  ought  to  operate 
on  the  mind  of  the  Judge  in  deciding  the  personal 
estate  to  be  exempt  from  the  payment  of  debts.  He 
further  remarked  on  the  great  uncertainty  and  con- 
trariety  of  all  the  decisions,  so  strongly  exemplified  m 
the  case  of  The  Duke  ofAncaster  v.  Mayer^  where, 
when  three  Judges  had  concurred  in  declaring  tint 
they  saw  a  manifest  intention  te  exempt  thepersoml 
estate,  Lord  Thurlow,  coming  after  them,  decided 
on  his  own  opinion,  (the  opinion  of  one  against  three,) 
that  no  such  manifest  intention  appeared.  In  remark- 
ing on  the  different  clauses  in  the  will,  as  they  were 
introduced  to  hisnotice,  his  lordship  dwelt  particularly, 
en  the  passage  in  which  the  costs  of  removing  the  ar* 
tides  of  furniture  given  to  Mrs.  AspinwaUy  are  directed 
to  be  paid  out  of  his  ^df'ef  personal  estate,  and  also  on  the 
bequest  of  the  monies  at  /ifce,  and  in  the  Liverpool  bank^ 
&c.,  enquiring  whether  the  mere  (act  of  its  being  a 
specific  bequest  rendered  it  exempt  from  the  payment 
of  debts  as  contra*distinguished  firom  the  bulk  of  his  per- 
sonal estate,  and  observed  that  he  had  not  b^n  aUe  to 
discover  how  it  came  to  be  first  established,  or  when, 
in  particular,  the  court  first  saw,  that  there  was  a  ma* 
nifest  intention  to  exonerate  personal  estate  in  the  cir- 
cumstance of  its  being  specifically  given.  The  circum- 
stance of  the  Testator  having  described  the  gentlemen 
to  whom  he  had  given  the  term  of  five  hundred  years 
as  ^^  trustees  and  executors,"  in  the  clause  irnme*. 
diately  following  that  devise,  was  also  noticed  by  his 
lordship,  as  being  one  upon  which  great  stress  had  been 
laid  by  several  of  the  judges  who  had  come  before  him. 


Sir  S.  Romilli/^  in  reply. 

Upon  looking  through  the  cases,  1  cannot  find  Uiar 
principle  any  where  laid  down  so  strongly  as  is  oon-^ 
tended  en  the  other  side,  with  respect  to  tlie  degree  of 
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certainty  required  in  the  manifestation  of  the  Testator^a 
intention.    I  can  find,  indeed,  that  there  must  be  an 
express  direction,  or,  for  want  of  such  direction,  a  ma- 
nifest intention,  to  exempt  the  personal  estate  ;  and  I 
find  also,  that  in  the  case  of  Watson  v.  BrickzDood(a)y 
tlie  Master  of  the  Rolls  expressed  his  regret  that  any 
thing  should  ever  have  been  admitted  so  to  exempt  it, 
diort  of  express  direction.    But,  with  the  greatest  pos- 
sible respect  for  the  opinion  of  that  Judge,  I  cannot 
discover  upon  what  principle  it  is  to  be  supported,  or 
vby  the  plain  intention  of  the  Testator,  without  any 
positive  direction,  should  be  excluded  from  its  opera- 
tion  in  the  construction  of  a  will  with  reference  to 
this  particular  question,  rather  than  with  reference  to 
any  other,  on  which  the  inference  of  intention  is  always 
showed  to  prevail.    I  am  ready  to  admit  that  the  ques- 
tion whether  there  is  or  is  not  evidence  of  such  an  in- 
Motion,  is  one  that  cannot  be  decided  by  authorities, 
And  that  there  is  no  decision  to  be  found  in  the  books 
^hich  is  applicable,  in  all  its  circumstances,  to  the  pre- 
*^t  case,  or  to  any  other,  except  that  individual  case 
^Pou  which  it  was  founded.     From  all  the  cases  that 
'^^e  been  now  cited,  and  from  so  many  more  as  it 
^oiiJd  be  easy  to  add    to   their    number,  what  can 
^     extracted  but  the  bare  abstract  principle,  which 
'^   ^liat  this  bequest  of  the  personal  estate  is  a  legacy 
^  ^^^^  governed  by  the  same  rules  as  are  applicable  to 
"*    ^ther  legacies  ? 

^^  the  present  case,  it  is  admitted  that  neither  the 
^''^^ral  expenses,  nor  the  legacies,  are  payable  out  of 
**^  personal  estate.  Now,  the  fact  that  the  legacies 
•^'^  not  payable  out  of  the  personal  estate,  is  a  strong, 
^^^ngh  not  a  decisive  circumstance,  to  shew  that  the 
^  ^9tator  did  not  intend  his  debts  to  be  paid  out  of  the 

(a)  9  Ves.  447. 
P2 
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personal  estate.  But  the  circumstance  of  the  funeral 
expenses  is  still  stronger,  because  the  personal  estate 
is  as  much  the  natural  fund  for  the  payment  of  the 
funeral  expenses  as  of  the  debts,  and  the  only  proiuki 
on  which  it  is  admitted  Aat  it  is  exempted  from  the 
funeral  expenses,  is,  that  a  particular  fund  is  consti- 
tuted for  the  purpose  of  discharging  them.  Yet  the 
testator  has  not  any  where  said  that  the  funeral  ex« 
penses  shall  be  exclusively  paid  out  of  the  fbnd  so  con- 
stituted. Why,  then,  may  it  not  be  as  well  said,  in 
the  one  case  as  in  the  other,  that  the  fund  so  constituted 
is  only  subsidiary  ?  Or  what  reason  is  there  for  say* 
ing  that  the  debts  shall  be  paid  out  of  the  general  per* 
sonal  estate,  when  it  is  admitted  that  the  funeral  ex- 
penses are  not  so  payable  ? 

The  circumstance  of  the  Testator  giving  ^'  all  otlwr 
his  personal  estate,''  not  using  the  term  ^^  residue,**  it 
material;  for  that  term  necessarily  implies  that  the 
general  personal  estate  is  subject  to  certain  claima ; 
and  yet,  even  the  adoption  of  it  does  not,  in  all  caae^ 
preclude  the  intention  to  exonerate  from  debts,   JBair-  « 
ion  V.  Knowlton  (a).    Then,  with  regard  to  the  enii-^ 
meration  of  articles  with  which  that  clause  is  ii 
duced,  I  must  not  be  mistaken  as  contending  that 
an  enumeration  alone  will  render  a  bequest  specific:^ 
but  only  that  it  affords  a  strong  ai^ument  in  support 
the  supposition  that  the  testator  did  not  intend  the 
ticles  so  given  to  be  sold  for  the  payment  of  his  debtcA 
many  of  them  being  in  themselves  of  importance  to 
enjoyment  of  the  mansion  house  and  of  that  very  m^. 
seum  of  curiosities  which  he  has  evinced  so  stroi 
desire  to  preserve ;  most  especially  when,  in  a 
part  of  the  will,  he  has  made  a  specifilD  bequest  of 
Bey  lying  by  him,  and  in  his  banker's  hands,  whiefa^ 


<a)  3  Yes.  107. 
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CEnmot  be  imagined,  that  he  would  not  have  directed  to 
be  first  applied  in  payment  of  his  debts,  if  he  had  in- 
tended any  part  of  his  personid  estate  to  be  so  applied. 
This  is  an  argument  peculiar  to  the  present  case,  which 
ftas  been  taken  no  notice  of  on  the  other  side  and  is 
indeed  incapable  of  receiving  any  answer. 

In  the  case  of  Hartley  v.  Hurle  (a),  which  was  sup- 
poaed  to  overturn  the  authority  of  Burton  v.  KnowUoHj 
JjatAAhahky  went  upon  the  circumstance  Aatthe- 
testator  gave  to  the  same  person,  and  at  the  same  time, 
all  the  personal  estate  not  before  disposed  o^  and  also 
an  estate  for  life  in  his  real  estate,  which  he  had  before 
devised  for  payment  of  his  debts ;  and,  by  coupling 
fliese  dispositions  together,  he  inferred  that  it  was  not 
intended  to  exempt  the  personal  estate.  In  the  present 
case,  the  contrary  inference  would  naturally  vise  firom 
the  difference  of  the  existing  circumstances. 
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Then,  as  to  the  argument  that,  in  the  present  case, 
tlie  debts  are  charged  not  on  the  bulk  of  the  real  estate, 
but  on  the  rents  and  profits  of  the  real  estate,  that  ar- 
gument signifies  nothing  ^^  unless  rents  and  profits*'  can 
fte  established,  (contrary  to  the  tenor  of  all  the  cases)| 
to  mean  annual  profits,  for  which  there  is  no  pretence, 
the  debts  with  which  they  are  charged  being  gross 
sums,  for  the  payment  of  which,  I  apprehend,  it  is 
dear  that  the  Court  would  order  the  term  to  be  sold, 
and  that  without  any  reference  whatever  to  the 
amount  (ft). 

There  still  remains  another  argument,  which  is  that 


(a)  5  Yes.  540.  In  the 
report  of  the  case,  this  groond 
ef  decbioB  doss  not  teett  to 

i 


be  disdactly  nised. 

(6)  See  AlUn  v.  Badf 
hauity  %  Vti.  ft  Jk  65. 
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arising  from  the  provisions  made  respecting  the  legacy 
to  Mrs.  AspinwalL  But,  suppose  the  testator  bad,  in 
one  part  of  his  will,  devoted  his  personal  estate  to  the 
payment  of  one  particular  legacy,  so  &r  from  the  per- 
sonal estate  being  charged  thereby  with  the  payment  of 
all  his  legacies,  it  would,  on  the  contrary,  be  an  align- 
ment, by  reason  of  the  exception,  for  exempting  it 
from  all  but  that  so  specifically  charged  upon  it^  How- 
ever, in  this  case,  the  testator  has  directed  these  parti- 
cular expenses  to  be  paid,  not  out  of  his  general  per* 
sonal  estate,  (which  he  had  not  before  noticed,)  bat  oat 
of  his  said  personal  estate,  which  can  refer  only  to  that 
part  of  it  which  was  before  noticed ;  viz.  the  money  at 
Inecj  and  in  the  hands  of  his  bankers,  &c.  But  the  provi- 
sion made  by  the  codicil  would  remove  all  doubts,  if  any 
yet  existed.  The  testator  was  conscious,  that,  accord- 
ing to  his  will,  the  expenses  of  litigation,  (which  are 
there  provided  for  by  the  codicil,)  would  not  have  been 
payable  out  of  the  general  personal  estate  bequeathed 
to  his  son ;  and,  as  it  was  evidently  his  design  that  his 
son  should,  at  all  events,  be  answerable  for  such  ex- 
penses, (that  being  the  quarter  from  which  alone  any  li- 
tigation could  be  expected  to  arise,)  he  therefore  chaif^es 
them  on  the  real  estate  devised  to  his  son.  Now, 
would  he  have  done  this  if  he  had  apprehended  that  his 
son  was  already  liable  to  the  payment  as  his  residuary 
legatee  ?  Would  he  have  done  this  if  he  had  not  be- 
lieved that  those  expenses  would  otherwise  have  been 
a  charge  upon  the  term  created  out  of  those  other  real  ^ 
estates,  of  which  his  daughters  were  to  have  the  be-* 
nefit,  subject  to  the  payment  of  his  debts  and  legacies  ?^ 


There  are  other  circumstances  in  this  testamentar]pi 
disposition,  from  which  the  intention  I  am  now  con- 
tending for  might  be  inferred,  as  strongly  perhaps  a^ 
from  those  I  have  already  noticed.    Bat  your  Liord^^ 
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riiip's  attention  has  been  sufficiently  drawn  to  them  by 
the  arguments  on  both  sides  of  the  present  question.  I 
am  well  aware  that,  unless  a  case  were  hereafter  to 
arise,  similar  in  all  its  circumstances  ta  the  present, 
(which  is  an  event  morally  impossible,)  the  decision  of 
your  Lordship  on  the  present  case  can  establish  no 
precedent  whatever.  But  all  that  I  am  anxious  the 
Court  should  not  do  in  this  instance  is,  that  it  may  not 
be  laid  down  that  the  construction  of  wills  with  refer* 
ence  to  this  particular  question  is  to  be  fettered  by 
stricter  rules  than  those  which  are  applicable  to  all 
other  qu^tions  arising  out  of  them  ;  but  that  it  may, 
on  tlie  contrary,  be  established,  that  all  which  is  meant 
by  saying  that  the  personal  estate  is  the  natural  fund 
far  the  payment  of  debts,  applies  only  to  the  case 
where  no  positive  intention  tan  be  inferred  either  on 
the  one  side  or  the  other,  but  is  entitled  to  no  weight 
or  operation  whatever,  when  an  intention  to  the  con- 
trary is,  in  any  manner,  expressed  by  the  testator. 


1815. 


BoOTIiB 

V. 

Blundelc. 


The  Lord  Chancellor*. 

I  shall  not  defer  my  judgment  on  this  case  beyond 
the  next  sitting  of  the  Court,  because  I  cannot,  by  any 
consideration  given  to  jt,  assist  my  mind,  or  prepare  it 
for  the  decision  of  the  question,  more  than,  it  is  pre- 
pared already.  Yet,  I  wish  to  take  so  much  time  to 
compare  some  of  the  authorities  which  it  is  difficult  to 
•iBConcile  with  each  other.  With  what  Lord  Thurlom 
flays,  in  the  caae  of  The  Duke  of  Ancasier  v.  Mayer  {a)y 
I  concur,  bo  bx  as  that,  in  wills  of  this- kind,,  the  ques- 
tion whether  personal  estate  is  liable  in  the  first  in- 
stance, is,  upon  looking  into  the  cases,  a  question  so 
slender  and  fine,  that  nothing  certain  is  to  be  collected 


(a)  1  Bro.  454,  p.  40^. 
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with  regard  to  it ;  bat,  on  the  contrary,  so  much  %m* 
certainty  prevails,  that,  could  the  will  of  this  testator 
be  referred  to  a  number  of  lawyers,  they  would  pro^ 
bably  entertain  a  diversity  of  opinions  upon  it.  How« 
ever,  I  will  now  state  what  I  understand  im  be  the  ge« 
neral  rules  on  the  subject. 


Speaking  of  the  old  law,  Lord  Hiurlow  rightly  oIk 
serves,  that,  according  to  it,  there  ought  to  be  eaqireie 
words  to  exempt  the  personal  estate  from  the  payment 
t>f  debts ;  and  I  fully  agree  with  the  Master  of  the 
RoUs^  in  wishing  that  I  could  have  found  this  to  be  stiB 
the  established  rule  of  the  Court.  But  then  s^pps  is 
the  secondary  principle,  that  the  want  of  such  expreit 
words  may  be  supplied  by  ''  implication  plain,"  (which 
last  is  a  phrase  borrowed  from  Lord  C.  J.  Hobarlid) ; 
and  that,  if  there  is  such  ^'  implication  plain,"  or  ma>» 
nifiBst  intention,  the  Court  shall  not  disappoint,  but 
carry  into  effect,  such  intention.  Still,  the  questioii 
remains,  What  is  meant  by  ^^  implication  j^n,"  and 
manifest  intention  ?  Lord  Thurlow  says,  it  implies 
^'  irresistible  conclusicm,"  an  explanation  which  Lord 
Ahanley  reduces  to  such  as  will  satisfy  the  mind  of  the 
Judge  deciding  upon  it  (&).  Now,  as  to  the  circuni* 
stances  from  which  this  inference  is  to  be  drawn,  I 
agree  with  all  who  have  gone  before  me,  tiiat  it  is  not 
enough  that  the  testator  has  charged  the  real  estate,  to 
diew  that  he  intended  to  discharge  the  personal.  Tlie% 
with  regard  to  circumstances  (feAory  thewiU,  which  have 
been  sometimes  called  in  to  assist  in  explaining  it; 
<sttch  as  the  respective  amount  of  the  real  and  personal 
estate^  the  greater  or  less  degree  of  personal  fitvoor 
which  the  testator  may  be  presumed  to 


(a)  In  the  case  of  Counden 
V.  Ckrkey  Hob.  3a 


(b)  Tide  post,  where  this 
treated  more  at  large. 
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towards  this  or  that  object  of  his  bounty,  and  others 
of  that  nature ;)  I  apprehend  that  they  ought  all  to  be 
set  aside  in  the  consideration  of  a  question  depending 
on  a  willy  such  question  being  fit  to  be  decided  only  by 
an  examination  of  the  whole  will  taken  together.    It 
Hiiist  be  by  an  examination  of  the  entire  will ;  for,  if 
you  take  any  one  particular  clause  of  those  which  have 
been  in  other  cases  relied  upon  as  a  ground  for  infer* 
ring  intention,  it  will  be  found  that  it  is  a  ground  for 
such  inference  only  so  &r  ^  it  can  fiurly  be  pro* 
Bouiiced  to  be  so  upon  reference  to  the  general  context* 
Tftke,  for  instance,  the  appointment  of  the  same  per- 
80D  to  be  trustee  of  the  real  estate,  and  executor :  that 
hs  been  called  by  some  judges  a  circumstance  which 
thews  the  intention  not  to  exempt  the  personal  estate. 
1  ay,  on  the  contrary,  that,  whether  it  is  or  is  not  such 
a  circumstance  depends  entirely  upon  the  context.    If 
I  discover,  from  the  beginning  to  the  end  of  the  will, 
10  anxious  discrimination  between  the  two  characters 
in  wbich  this  person  is  to  take  under  it ;  if  I  can  trace 
a  most  extreme  caution  that  all  their  costs,  sustained  in 
ike  character  of  executors,  are  to  be  paid  to  them,  not 
as  executors,  >  but  as  trustees  of  the  real  estate,  then  I 
laiut  conclude,  that,  in  the  will  so  constituted,  the  in- 
ference of  intention,  arising  out  of  the  union  of  the 
two  characters  in  the  same  individual,  fails  altogether, 
by  reason  of  the  stronger  inference  of  a  contrary  in- 
tention.   Again,  some  Judges  have  considered  a  direc- 
tioo  that  the  funeral  expenses  shall  be  paid  out  of  the 
ml  estate  a  strong  circumstance  to  exonerate  the 
personal ;  for  that  it  is  not  reasonable  to  suppose  the 
testator  could  have  meant  to  exempt  it  firom  that  which 
is  the  primary  charge  upon  it,  and  yet  to  leave  it  sub- 
ject, in  all  other  respects,  to  the  natural  course  of  law; 
while  others  have  professed  not  to  see  much  in  that 
ai^gODient^  and  that  the  circumstance  goes  no  fhrther 
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in  meaning  than  it  does  in  words,  to  create  a  fund  for 
one  particular  class  of  expenditure. 

All  these  supposed  positive  inferences,  then,  amount 
to  no  more  than  this — ^that  the  same  expressions,  when 
used  in  one  will,  may  have  a  totally  different  efiect 
from  what  they  would  have  in  another :  and  I  have 
said  so  much  at  present  only  to  shew  upon  what  prin« 
ciples  I  shall  myself  proceed  in  directing  my  examina- 
tion of  the  will  of  this  testator;  being  satisfied,  at  least, 
of  this,  that  I  cannot  assist  the  operations  of  my  own 
mind  on  the  subject  by  postjponing  my  decision  any 
longer  than  for  the  purpose  which  I  have  just  new 
stated* 


Nov.  27.        The  Lord  Chancellor, 

The  question  which  the  Court  is  now  called  upon 
to  determine  is,  whether,  according  to  the  true  iiltenl 
and  meaning  of  this  will,  collected  from  the  settled 
principles  of  the  Court,  and  the  rules  of  law,  the  per* 
sonal  estate  of  the  testator  is  to  be  considered  as  en* 
empt  from  the  payment  of  his  debts* 

In  order  to  determine  what  are  those  principles,  anc 
those  rules,  the  several  cases  on  the  subject  have  be^ 
referred  to  in  the  course  of  the  argument ;  and,  oi 
the  part  of  those  who  contend  that  the  personal  estati 
is  not  exempted,  I  am  pressed  to  consider  this  to  be  tk 
rule  of  interpretation ;  namely,  that  the  intention  o 
the  testator  to  exempt  must  be  manifested  in  such  i 
manner  as  that  persons  out  of  Court,  on  readinj 
his  will,  cannot  fail  to  agree  that  such  was  hiain* 
tention. 


CASES  IN  CHANCERY. 


SI9 


Upon  looking  through  the  several  cases  which  have 
been  decided  during  a  period  of  more  than  a  century 
pBst,  I  think  I  should  have  been  authorized  to  say,  at 
Recommencement  of  that  period,  that,  if  such  a  rule 
w&e  laid  down,  there  could  never,  in  all  human  pro« 
bftbiiity,  be  any  decision  upon  a  will  furnishing  the  so- 
lotion  of  this  question ;  and  now,  at  the  close  of  it,  I 
fluDk  I  am  authorized  to  say,  that  that  which  it  was 
(hen  probable  would  be  the  &ct  is  the  fact ;  for,  on  a 
comparison  of  all  the  cases  which  have  arisen,  it  is 
nurcely  possible  to  find  any  two  in  which  the  Court 
dtog;etber  ag^rees  with  itself;  there  being  scarcely  a 
angle  circumstance  that  is  considered  in  one  case  as  a 
ground  of  inference  in  favour  of  the  intention,  but  it 
is  considered  in  other  cases  as  against  the  same  in- 
ierence ;  and  I  can  find  no  rule  deducible  from  all 
ihat  has  been  said  on  the  subject,  but  this,  (which  ap- 
pers  to  be  a  rule  supported  by  all  the  cases  taken  to- 
gether,) namely,  that,  since  it  has  been  laid  down  that 
express  words  are  not  necessary  to  exempt  the  per- 
sonal estate,  there  must  be  in  the  will  that  which  is 
is  sometimes  denominated  ^'  evident  demonstration," 
lometimes  ^^  plain  intention,"  and  ^^  necessary  impli- 
citioD,''  to  operate  that  exemption. 
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Thus  much  can  be  collected  from  the  cases;  but 
when  you  proceed  further,  and  enquire  what  it  is  that 
constitutes  this  evident  demonstration,  plain  intention, 
w  necessary  implication,  it  does  appear  to  me  that  Lord 
Ahanley  is  right  when  he  says.  You  are  not  to  rest  on 
MjecUire;  but  the  mind  of  the  judge  must  be  con- 
vioced  that  he  is  deciding  according  to  what  the  testa- 
tor intended  (a).    The  expression  "  necessary  impli- 


(«)  Vide  Brumfnel  ▼.  Pro-     the  Master  of  the  RolU  says, 
^0.    3  Ves.  113,   where     '^  As  to  the  irresistible  in- 
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cation"  is  frequently  applied  to  cases  between  a  deviaer 
and  heir  at  law;  and  yet  there  is  hardly  a  case  decided 
against  an  heir  at  law,  where  the  implication  upoii- 
which  it  was  so  decided  was  of  absolute  necessity,    ik 
is  but  a  loose  way  of  defining  this  expression  to  sagp 
that  the  intention  must  be  so  probable  that  the  Judg^- 
cannot  suppose  the  contrary;  and  it  seemsr  strangeto^ 
lay  down  as  a  rule  that  express  words  shall  not  be  ie«- 
quired,  but  yet  that  there  must  be  expressions- tanta* 
mount  to  express  words.    I  take  it  that  this  is  whal 
will  be  found  to  be  the  result  of  all  the  cases;  that  ther 
Judge  is  in  every  instance  to  look  at  the  whole  of  the 
will  together,  and  then  ask  himself  whe&er  he  is  con^ 
vinced  that  it  was  the  testator^s  intention  to  exempt  his 
personal  estate.    Many  rules  are  clear  and  poeitiye. 
First^  it  is  certain  that  in  equity,  as  well  as  at  lan^ 
the  personal  estate  is  first  liable ;  and  that  the  amoont 
of  the  personal  estate,  whatever  it  may  be,  makes  ne 
difference  in  the  case.    That  was  not  so,  however,  ae» 
cording  to  the  old  decisions,  as  I  shall  have  occasioo 
to  point  out  to  you  presently.    I  take  it  to  be  certain^ 
also,   that  it  is  not  enough  for  the  testator  to  have 
charged  his  real  estate  with,  or  in  any  manner  devoted 
it  to,  the  payment  of  his  debts ;  that  the  rule  of  con* 
struction  is  such  as  aims  at  finding,  not  that  the  real 
estate  is  charged,  but  that  the  personal  estate  is  dis- 
charged (a).    Then,  on  the  question  whether  the  per* 


fereace,  I  do  not  know  what 
is  meant  by  that.  I  admit  it 
mast  be  such  an  inference  as 
lesTCS  no  doubt  on  the  mind 
of  the  person  who  is  to  de* 
cide  upon  it.  It  must  be  ir« 
resistible  to  my  mind.  It 
need  not  be  such  that  no  man 


alive  can  donbt  npon  it ;  bet 
it  mast  not  be  a  case  of  pie* 
sumption,  for  then  we  shall 
get  into  that  miserable  way 
of  explaining  it  by  evi* 
dence." 

(a)  Vide  JUridge^.  Lard 
WaUicauri^  1  Ball  ft  Bntty, 
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fwul  estate  is  discharged  or  not,  I  apprehend  it  will 
9  foimd  that  the  very  same  circumstances  have,  in  the 
iads  of  di£Eerent  Judges,  led  to  diflferent  conclusions, 
nd  this  is  the  result  to  be  drawn  from  the  most  dili- 
comparison  of  all  the  cases. 


1815. 


It  is  not  my  intention  to  go  through  all  these  cases 

present.    In  that  of  Lord  Inchiquin  y.  French  (a), 

r,  as  it  is  named  in  a  MS.  note  which  I  have  seen, 

which  concurs  with  the  printed  report,  Lord  In* 

^ddqmn  v.  O^Brien^  Lord  Hardwicke  enters  very  fully 

Snto  almost  all  the  antecedent  cases,  and  lays  down  the 

-vales  of  this  Court,  as  to  the  construction  of  wills, 

^di  reference  to  this  subject,  very  much  as  I  have 

lilted  them.    In  Stapleton  v.  Colville  (5),  which  was 

ihere  cited  as  a  case  in  point.  Lord  Talbot  says,  ^^  The 

angle  question  for  the  judgment  of  the  Court  is,  whe- 

tlier  the  personal  estate  shall  or  shall  not  be  liable  to 

flK  payment  of  the  testator's  debts.    What  the  quan" 

ten  of  the  debts,  or  the  amount  of  the  personal  estate 

was  at  the  testator's  death,  does  not  appear ;  if  it  did 


311    Totper  v.  Lord  Rous^ 

18  Ves.   132.      E?en  this, 

Wwerer,  it  is  apprehended, 

avst  be   taken  to  be  true 

^j  as  a  general  proposi- 

tioD;  for,  as  the  Matter  of 

Ae  RoUs  says,  in  the  case  of 

Hmcox  T.  Ahbetfy    11  Ves. 

188,  <<  The  real  estate  may 

be  10  appropriated   to  the 

iMjnient  of  a  debt  as  to  shew 

a  clear  intention  that  it  shall 

not  be  a  barthen  on  any  other 

fcndi  though  an  intention  to 


exonerate  the  personal  estate 
is  not  in  any  other  way  ex- 
pressed." As  where  the  di- 
rection is  to  apply  a  particu- 
lar portion  of  the  real  estate 
for  the  payment  of  one  par- 
ticular debt. 

(a)  Ambl.  33.  1  WUs.  83. 
A  much  fuller  note  of  this 
case  has  been  lately  pub- 
lished by  Mr.  Co«  in  the  1st 
Volume  of  his  Cases  in 
Chancery,  p.  1. 

(6)  Forr.  303. 
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it  would  give  a  great  liglit  ii^to  this  matter/'  From 
which  passage  I  infer  Lord  Talbot  to  have  been  of 
opinion  that  in  almost  every  case  the  quantum  of  *  the 
personal  estate  is  fit  to  be  inquired  into.  But  this 
was  not  the  opinion  of  Lord  Hardwicke^  who  says,  on 
the  contrary,  in  Lord  Inchiquin  v.  French  (a),  that  the 
circumstances  of  the  testator  are  not  to  be  taken  into 
consideration  for  the  purpose  of  determining  what  was 
his  intention,  taking  the  singular  distinction,  how- 
ever,  that  the  bequest  in  that  case  was  not  of  the 
personal  estate,  but  of  the  residue  after  payment  of 
debts  and  legacies  ;  leaving  it  to  be  inferred  that 
in  cases  where  the  bequest  is  of  the  personal  estate 
itself,  or  of  particulars  enumerated  which  consti- 
tute the  personal  estate,  it  was  his  opinion  that  in 
such  case  the  amount  would  form  a  proper  subject  of 
inquiry. 


In  the  case  of   Walker  v.  Jackson  (&),  (on  which 
Lord  Thurlow  commented  in  The  Duke  of  Ancaster 
V.  Mayer  (c)  much  more  at  large  than  appears  by  the 
report  in  Brown  ;)  Lord  Hardwicke  was  of  opinion  that 
the  personal  estate  was  exempted,  under  the  circum- 
stances.   Here  was  an  estate  in  the  county  of  lAncolm 
given  by  the  testator  to  be  sold  by  his  executrixes  ton 
payment  of  his  debts,  legacies,  and  the  expense  of  V 
funeral,  which  is  left  to  their  discretion  ;  and  he  thf 
appoints  his  executrixes.    This  circumstance,  vis.  tb 
the  same  persons  have  to  deal  with  the  real  that  hv 


(a)  Amb.  40.  1  Cox,  8, 
9.  See  also,  Ancaster  v. 
Mayer^  1  Bro.  466.  Brunt' 
mel  T.  Proihero,  3  Ves.  113. 
Aldridge  ?.  Lord  fVallscoiirty 


1  Ball  Sc  Beatty,  316. 

(b)  2  Atk.  634^     1  ^ 
24.     Bunb.  302. 

(c)  1  Bro.  454. 


CASES  IN  CHANCERY. 


223 


to  deal  with  the  personal  estate,  is  one  which  occurs  in 
several  of  the  cases  on  this  subject,  and  on  which  con- 
siderable stress  is  laid  as  aflbrding  ground  against  the 
exemption  of  the  personal  estate  (a).  Accordingly, 
Lord  Hardwicke  says  that,  if  the  testator  had  rested 
there,  the  personal  estate  would  have  been  applicable 
to  exonerate  the  real.  But  then  comes  the  codicil, 
^ving  to  his  executrixes  all  his  personal  estate  not  be- 
fore devised ;  and,  upon  this,  his  Lfordship  observes 
that  ^^  a  stronger  circumstance  cannot  be  than  the  re- 
publishing his  will,  and  an  alteration  from  what  it  was 
before ;  and,  unless  it  is  construed  to  be  his  intention 
to  exempt  his  personal  estate  in  favour  of  the  execu^ 
trixes,  the  words  are  fruitless  and  vain,  and  do  no 
more  in  their  favour  than  the  will  as  it  originally  stood 
would  have  done  before ;"  therefore  concluding  that 
^  these  words  can  have  no  other  signification  than  to 
exempt  his  personal  estate  (ft)." 
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The  observation  made  upon  this  by  Lord  Thurlom 
in  the  case  of  The  Duke  ofAncaster  v.  Mayer  (c),  was 
that  the  very  circumstance  here  laid  hold  of  to  shew 
that  the  personal  estate  is  to  be  exempt  is  a  cir- 
cumstance on  which  other  Judges  presiding  in  this 
Court  have  relied  as  affi>rding  the  contrary  conclu- 
sion. He  says  that  Lord  Hardzcicke^s  reasoning  on 
this  point  is  far  from  being  sound  reasoning ;  and  re- 


(a)  In  Burton  ▼.  KnovoU 
tan^  3  Ves.  108.  Lord  AU 
vanley  says,  ^^  The  circum- 
stance that  the  trustees  are 
noi  ike  execators  affords  a 
strong  inference  as  to  the  real 
intention,  tmdis  always  fa* 


vourable  to  the  exemption  of 
the  personal  estate.*' 

(6)  2  Atk.  627. 

(c)  His  Lordship  here  re- 
ferred to  a  MS.  note  of  the 
case  in  his  own  possession. 
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181^.         fers  to  Stephenson  v.  Ifeathcote  (a),    observing  that  he 

entirely  concurred  with  the  principle  there  laid  down^ 

viz.  that  the  gift  of  personal  estate  to  one  who  is  ap« 

Blundell.      pointed  executor  is  not  to  be  considered  as  a  legacy 

exempt  from  the  payment  of  debts ;  and  then  adds  that 
there  are  twenty  cases  in  this  Court  where  the  circmn^ 
stance  of  giving  to  the  executors  has  been  turned  to  a 
purpose  directly  contrary  to  the  use  which  Lord  JSTunf- 
wicke  makes  of  It  in  Walker  v.  Jackson.  For  this 
reason,  he  concludes  that  the  notion  of  deciding  fay 
precedent  in  questions  of  this  nature  must  be  aban- 
doned ;  and  that  the  Court  must,  in  every  such  case, 
abide  by  the  clear  intention ;  which,  indeed,  all  Jodges 
.  affect  to  go  upon,  but  seldom  agree  upon  the  princi- 
ples to  be  applied  in  collecting  it. 

The  case  of  Stephenson  v.  Heathcote  illustratea  what 
Lford  Thurlow  says.  It  came  on  in  Hilary  Tenn^ 
1758,  before  Lord  Keeper  Henley y  and  was  thia. 
John  Harpur  by  his  will  devised  all  his  lands  and  be* 
reditaments  (except  his  lands  at  A.)  to  his  wife  (the 
Plaintiff,)  her  heirs  and  assigns,  in  trust,  by  sale,  to  raise 
so  much  money  as  would  iully  pay  and  satisfy,  (which 
word,  fidly^  was  considered  by  the  Lord  Keeper  in  Ua 
judgment,  and  has  elsewhere  been  thought,  to  be  a 
word  of  much  signification,)  and  discharge  his  debAa 
and  ftmeral  expenses  (b).    All  the  residue  of  his  said 

(a)  Cited  in  1  Bro.  458 —  should  be  sofficteot  to  raise 
46G.  money  to  pay  all  debts  and 

(b)  The  words  of  the  will,  funeral  expenses.**  The 
appearing  from  the  register's  word  ^<  folly"  was  prdbaUy 
book,  are  these.  ^^  In  trust  supplied  from  the  will  itself^ 
by  sale  of  so  much  and  such  which  appears  not  to  be  lite* 
parts  of  the  said  premises  as  rally  stated  on  the  pleadings. 

i 


CASES  IN  CHANCERY. 


S99 


estate  (except  as  aforesaid)  he  gave  to  his  snid 
for  life,  and  after  her  death  to  his  heirs  begotten 
Jier  body,  and  for  want  thereof  to  the  defendant  for 
with  remainders  over.     He  gave  to  his  uncle  his 
3ver  tobacco-box,  and  all  the  residue  of  his  personal 
■tete  whatsoever  to  his  said  wife  for  ever,  and  ap* 
NMDted  her  sole  executrix  of  his  will.    Upon  this  will 
arose  three  questions ;  the  first  of  which  was 
by  the  widow,  who  claimed  the  whole  personal 
silate,  exonerated  from  the  payment  of  debts  and  fu* 
expenses ;  and  upon  this  the  Lford  Keeper  said 
in  the  construction  to  be  put  upon  wills,  no  doubt 
Court  is  bound  to  find  out  the  intention  of  the  te»» 
if  it  be  possible  to  do  so,  however  in^rtificially 
tJbft  will  may  be  expressed ;  but  then,  that  this  roust  bcf 
done  firom  the  words  of  the  will  itself,  and  not  from 
^sifciunstances  out  of  the  will ;  and  also  according  to 
^CJHwral  principles  and  established  rules,  and  not  on 
ONi)eetiire  of  the  intention  formed  from  what  it  may 
IseiflMgined  a  man  would  do  in  the  testator's  circnm<« 
itestfes.    He  said  that  we  are  not  to  enquire  into  the 
UMNmt  of  the  personal  estate,  whether  it  be  or  be  not 
AiBcient  to  pay  the  debts ;  because  that  would  be  to 
citiUisha  general  rule  that,  wherever  the  perspnal 
Citite  is  insufficient,  it  must  be  presumed  to  be  the  tes- 
titor't  intention  to'^charge  his  real  estate  with  the  pay^ 
Mit  of  off  his  debts.    That,  in  the  present  case,  the 
tatator,  having  constituted  his  wife  trustee  of  the  real 
Cidts  for  payment  of  his  debts,  ~  appointed  her  also  to 
^  bis  executrix  ;  but  that,  although  he  had  given  her 
*  poirer  to  sell  his  real  estates,  ^^  JiiUy  to  pay  and  sa« 
^  his  debts,''  this  was  no  more  than  making  his  real 
^>^  auxiliary  to  the  personal,  according  to  the  rule 
^'Iftw,  that  the  personal  estate  must  be  first  applied, 
•   tuden  it  appears  to  be  the  testator's  clear  intention  to 
^>^pt  it  and  to  throw  the  debts  wholly  on  the  real 
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estate.   That  it  is  not  necessary  however,  for  the  testa* 
tor  to  use  express  words  for  this  purpose,  to  shew  his 
intention  :  if  he  uses  expressions  tantamount,  it  is  suf- 
ficient.   But,  in  this  case,  it  could  not  have  been  Urn 
intention.    That  the  last  clause,  where  he  gftves  the  U^ 
bacco-box  to  his  uncle,  and  the  rest  of  his  personal 
estate  to  his  wife,  had  been  used,  indeed,  as  an  argu- 
ment that  his  intention  was  to  make  the  land  the  pri- 
mary fund ;  but,  unfortunately  for  that  constructioii| 
the  clause  did  not  end  there ;  nor  did  it  go  on  to  say^ 
(as  it  should  have  done  if  that  had  been  the  intentioiiy) 
^^  for  her  own  use ;"  but,  instead  of  that,  the  testator 
added,  ^^  whom  I  make  my  executrix,"  thereby  sbewiag 
that  he  meant  a  trust.   The  manner  of  this  dispositiooi 
he  added,  was  d  strong  argument  with  him  to  shew 
that  the  testator^s  principal  object  was  a  provision  Icnr 
the  children  whom  he  might  have  by  his  wife,  whom 
he  cannot  be  supposed  to  have  so  far  preferred  to  tboae 
children  as  to  have  given  her  the  whole  personal  es- 
tate, free  from  the  payment  of  debts,  and  throw  the 
entire  burthen  of  them  on  the  estate,  to  which  he 
intended  that  they  should  become  entided  after  her 
decease  (a). 


Liord  T%urlow  considered,  in  the  case  of  Aneasier 
y.  Mayer,  that  it  made  no  difference  whether  the  per- 
sonal estate  was  given  to  an  individual  or  mot^  in  ex- 
press terms,  if  that  individual  is  nominated  executor ; 
9ince,  as  executor,  he  must,  in  either  c^Me^  take  it 


(a)  The  Lord  Chancellor 
dted  the  judgment  in  thisr 
case  from  a  MS.  note  in  his 
possession.  The  Reporter 
has  been  f^foured  with  the 
sight  of  another  MS.  note  of 


« 

the  same  judgment,  whiid^ 
though  less  fell  tiian  hfer 
Lordship's,  corresponds  with 
It  exactly  in  all  the  leading 
circumstanees* 
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ject  to  tte  claims  of  those  who  are  beneficially  inter- 
ested. And  Lord  Norihington^  in  this  of  Stephenson 
V.  iTeathcotey  seems  to  be  of  the  same  opinion,  though 
ke  could  not  have  been  ignorant  of  Lord  Hardwicke^s 
tkn  recent  decision  in  the  case  upon  which  we  have 
afready  commented  (^i). 

In  The  Duke  ofAncasier  v.  Mayer ^  as  in  many  of 
the  preceding  cases,  very  considerable  stress  was  laid 
oia  die  chncomstance  of  the  persons  who  were  appointed 
recntors  being  the  same  to  whom  the  real  estate  had 
m  before  devised  as  trustees.     In  other  cases  this 
cucnmstanoe  is  considered  as  less  material ;  but  the 
of  weight  to  which  it  is  entitled  depends  upon 
whole  of  the  will  taken  together;  and,  if  a  distinc- 
tion is  to  be  discovered,  from  the  beginning  to  the  end 
€9^t  the  will,  between  what  they  are  called  upon  to  do 
in  die  character  of  executors,  and  what  as  trustees ; 
amd,  if  he  directs  them,  as  trustees,  to  do  that  which  is 
^properly  the  duty  of  executors,  this  is  a  circumstance 
wUch  deserves  also  to  be  attended  to,  in  determining 
^t  is  the  manifest  general  intention  of  the  testator. 
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The  case  of  The  Duke  of  Ancaster  v.  Mayer^  was 
as  fellows.    (See  the  report  in  1  Bro.  454.) 

I^  m  that  case,  the  mortgage  debt  of  d^6500  upon 

tie  leasehold  estate  devised  to  the  testator's  brother, 

M  been  a  debt  of  the  testator's  own,  it  seems  to  bo 

Tery  certain,  from  Serle  v.  Si.  Eloy(b)j  and  other  cases 

which  have  been  cited,  that  his  giving  that  leasehold 

e/Mej  subject  to  the  mortgage,  would  not  have  con- 


(g)  The  case  of   Walker     ton  t.  Hancofk,  2  Atk.  437. 
'  V.  Jmktonj  nb.  sap.  AUUyy*  Tankervilk^  3  Bro. 

(6)  9  P.  Wmt.  386.  Qd-     545.    1  Cox,  92. 
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stituted  it  the  primary  fund  for  payment  of  that  de 
However,  it  turned  out,  upon  enquiry,  that  this  £6t 
was  not  the  debt  of  the  testator.  Then  follows  1 
clause  by  which  he  gives  to  his  said  brother  *^ 
household  goods,  and  all  other  his  goods,  chattels, 
fects,>and  personal  estate,  whatsoever  and  wheresoeve 
if  he  should  be  living  at  the  time  of  the  testator's  deal 
on  which  words  a  great  deal  of  argument  might  hi 
been  raised  as  to  the  distinction  between  a  gift  of 
sidae,  as  residue,  and  a  bequest  of  enumerated  pai 
culars,  followed  by  the  words  ^^and  personal  est 
whatsoever,**  not  ^^  and  all  the  residue  of  my  perso 
estate/*  This  argument  was,  however,  put  out 
question  in  that  case,  by  a  subsequent  clause,  in  wh 
he  expressly  refers  to  this,  as  ^^  the  devise  of  the 
sidue  of  his  personal  estate."  After  this  follows 
clause  appointing  executors;  and  here^  former  ca 
had  suggested  a  distinction,  as  being  of  some  weig 
between  a  term  created  for  the  payment  of  debts  on 
and  for  the  payment  of  funeral  expenses,  legacies,  1 
annuities,  as  well  as  debts.  What  does  this  testa 
direct?  (See  the  clause  in  question,  1  Bro«4$ 
Now,  when  this  case  came  on  before  the  Lords  Cc 
missioners,  they  were  of  opinion  that  there  was  a  an 
cient  manifestation  of  intention  to  shew  that  MonU^ 
Bertie^  (the  testator's  brother,)  was  to  take,  exec 
from  payment  of  debts :  but  Lord  Thurlow  thou 
otherwise ;  and  most  particularly  laid  hold  of  this  o 
eluding  clause,  as  affording  the  manifestation  of  a  ci 
trary  intention ;  because,  instead  of  only  directing] 
trustees  to  raise  a  fund  for  payment  of  his  funeral  1 
penses,  debts,  and  legacies,  he  appoints  the  same  p 
sons  his  executors,  and  after  directing  them  to  pay 
funeral  expenses,  debts,  and  jegaeies,  ^^  by  such  i 
thods,  ways,  and  means,  as  they  shall  think  nveet," 
adds,  that  it  shall  be  lawful  for  thctm  to  retain  to  th< 
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fes  ^  all  disbursements,  expenses,  and  charges/'  in 

Ting^  bis  will,  either  out  of  the  personal  estate, 

kh  they  were  to  hold  as  executors,)  or  out  of  the 

Tin  derised  to  them  as  trustees ;  the  testator  himself 

reby  shewing  that  he  designed  no  preference  of  the 

fmae  fund  over  the  other,  as  applicable  to  those  pur- 

and  hence  Lord  Thurlow  inferred,  that,  as 

and  executors,  they  were  left  to  deal  with 

funds  according  to  the  general  rule  of  law  in  the 

fli^dministratioii  of  assets.     Upon  the  whole,  the  result 

of  that  case  was  this,  yiz.  that  the  leasehold  estate  was 

'tm  pay  its  own  debts ;  that  the  personalty  was  to  be 

^tk  primary  fund  for  payment  of  all   the  remaining 

debtB;  and  the  trust  fund  to  come  in  aid  only  in  the 

erent  of  the  personal  estate  being  insufficient  for  that 

pmrpose. 
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Afterwards  came  the  case  of  Tait  v.  Lord  North* 
^lokk  (a),  before  Liord  Rosslytiy  and  the  cases  at  the 
KoUs,  before  Lord  Ahanlty  [b) . 


In  Tail  v.  Lord  Northmcky  there  were  no  circum- 
stances from  which  Lord  Rosslyn  found  it  possible  to 
<»ler  the  intention  to  exempt  the  persdnal  estate ;  and, 
^  the  first  of  those  cases  before  Lord  Alvanlei/j  1  am 
ftot  sure  that  the  intention  is  quite  so  clear  as  the 
•Sfiuffr  of  the  Rolb  takes  it  to  be.     But  it  lays  down 
tbe  rale,  that,  in  cases  of  this  description,  the  Court  is 
neifher  to  go  altogether  by  conjecture,  nor  to  require 
file  intention  of  the  testator  to  be  so  clear  that  no  man 
Wing  can  doubt  his  meaning ;  Lord  Alvanle^sexfreQ' 
noQ  being,  that  ^^  if  his  own  mind  was   convinced  that 


M  4  Ves.  816.  3  Ves.    107.      Brummel  r. 

W  Burion  y.  Knowltofty     Protheroy  ibid.  113. 
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such  was  the  intention  of  the  testator,  he  wa 
to  declare  it."' 

Then  it  comes  to  this — Upon  each  parti( 
as  it  arises,  the  question  will  be,  Does  the 
from  the  whole  testamentary  disposition  takei 
an  intention  on  the  part  of  the  testator,  so 
as  to  convince  a  judicial  mind  that  it  was  i 
merely  to  charge  the  real  estate,  but  so  to  c 
to  exempt  the  personal  ?  For,  it  is  not  b; 
tion  to  charge  the  real,  but  by  an  intent 
charge  the  personal  estate,  that  the  questi 
decided. 


In  this  place,  and  before  I  proceed  to  a  more 
consideration  of  the  provisions  made  by  the  p 
tator,  I  shall  observe  that  there  is  hardly  a  cir 
occurring  in  this  will  on  which  there  has 
great  deal  of  judicial  comment  in  other  cases 
which  opposite  inferences  have  not  been  i 
pecting  the  question  of  intention.  I  shall  a 
what  I  have  already  noticed,  that  the  cases  o 
son  V.  Heathcote^  and  Ancaster  v.  Mayevj 
with  the  concurrent  opinions  of  Lord  Nortk 
lx>rd  Thurhwy  that,  if  in  the  first  of  these 
the  wife  had  not  been  appointed  executrix, 
have  taken  the  personal  estate  exempt  froi 
ment  of  debts.  Likewise  I  shall  say  that  I 
the  case  of  Watson  v.  Brickwood{d)y  and  tli 
rightly  decided,  taking  the  will  and  codicil 
but  ii^  in  that  case,  the  codicil  had  not  exis 
sire  circumstances  which  appear  to  me  to 
might  have  given  occasion  to  some  observatioii 


(fl)  P  Ves,  447. 
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ACt  occur  either  in  tbe  judgment  or  in  the  argumenta : 
still,  I  repeat  that  I  think  that  case  was  rightly  decided. 

r 

Id  the  case  now  before  the  Court,  the  testator, 

i.Cter  directing  his  funeral  expenses  to  be  paid,  ge* 

lily,  gives  to  his   son  and    his    two    daughters, 

^JOOO  each,  to  be  paid  to  them  respectively  by  his 

^satcutart.    (And  it  is  observable,  that,  throughout  his 

*^ptill,  he  never  uses  the  term  executorsy  but  with  re* 

fireace  to  his  personal ;  nor  the  term  trustees^  but  with 

veferenee  to  his  real,  estate.)    In  case  of  the  death  of 

Iiis  daughters,  or  either  of  them,  he  directs  their  respec- 

^Ve  legacies  to  go  to  their  children,  ^^  share  and  share 

alike."    He  then  directs  his  ^^  said  funeral  expenses 

iBid  legacies,"  to  be  paid  out  of  certain  specific  funds, 

^  surplus  of  which,  after  payment  thereof,  he  gives 

ta  his  said  son  and  daughters,  share  and  share  alike^ 

or  their  respective  issues,  as  before ;  directs  the  shares 

of  his  daughters  to  be  to  their  own  separate  use ;  and 

ooQdttdes,  as  to  that  part  of  his  will,  with  these  words, 

^  I  hereby  declare,  I  have  already  disposed  of  certain 

•tams  of  money,  and  securities  for  money,  which  I  lately 

id  by  me  f  *  referring  to  the  funds  so  appropriated.-** 

ew,  generally  speaking,  the  personal  estate  is  not 

kMily  the  primary  fund  for  the  payment  of  debts,  but 

for  the  payment  of  funeral  expenses,  and  of  such 

icies  as  are  not  made  payable  out  of  a  specific  fund. 

»ut,  at  all  events,  it  constitutes  the  primary  fund  for 

^^  payment  of  tbe  funeral  expenses.  « 

Tbe  testator  then  goes  on  to  constitute  certain  parts 

^^his  real  estates,  (viz.  the  Lostock  estate,)  a  provision 

'^  his  two  daughters  and  their  respective  issue,  but 

^^bject  to  the  trusts  of  a  term  of  five  hundred  years, 

^i^eated  out  of  the  said  estate,    '^  for  payment  of  his 

deble,  and  of  such  annuities  and  legacies  as  thereii^ 
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after  mentioned/'  .Now,  many  of  the  cases  will  be 
found  to  turn  upon  an  ar|^ument,  that,  even  where  le« 
gacies  ^^  thereinafter  given/'  are  made  payable  out  ol 
a  particular  fund,  that  direction  is  confined  to  legacief 
given  by  the  will,  and  the  general  personal  estate  ic 
still  liable  to  such  as  are  given  by  codicil  or  by  any  sub- 
sequent instruments ;  and  this  testator  seems  to  ha'V^ 
been  aware  of  that,  expressly  adding  to  the  wordi 
^^  hereinafter  mentioned,"  ^^  or  which  I  may  hereaftei 
specify  in  any  codicil  or  instrument  in  writing,  undei 
my  hand."  ^^  And,  in  the  first  place,"  he  gives  to  each 
of  his  grandchildren,  by  his  said  daughters,  the  sum  of 
j^lOOO,  ^^  to  be  paid  into  the  hands  of  their  respective 
fathers ;"  and  to  each  of  his  ^^  trustees,"  £300,  for  his 
trouble.  These  trustees  are  also  executors,  whidi, 
although  generally  speaking  an  argument  against  the 
intention  to  exempt,  may,  under  peculiar  circum- 
stances, b^  in  favour  of  that  intention.  Here,  the  sumi 
o(£S00  a  piece  which  are  given  to  them,  as  this  will 
is  constituted,  can  only  be  payable  out  of  the  real  es- 
tate, that  being  the  fund  appropriated  to  their  pay* 
ment;  and  this  is  a  circumstance  worthy  of  particular 
attention.  Then  the  further.trusts  of  the  term  are  de- 
clared to  be  for  the  payment  of  certain  annuities,  which 
are.  very  numerous,  and  amongst  which  occurs  one  to 
a  Mrs.  AspinwaUy  upon  i^hich  I  shall  h^ve  to  remark 
hereafter. 


Then,  it  is  asked,  could  it  be  the  meaning  of  tUs 
testator  to  delay  his  creditors  and  legatees,  so  as  to 
make  them  obtain  payment  of  their  debts  and  legacies 
only  out  of  the  rents  and  profits  as  they  shall  accme  i 
If  I  were  asked  this  question  any  where  but  in  Wert^ 
minster-hall,  I  should  answer  in  the  affirmative,  that, 
hjprofilSy  he  probably  meant  annual  profits  only ;  but 
I  b|iy«  understood  it  to  be  a  settled  rule^  that^  where  n 
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^mna  is  created  for  the  purpose  of  raising  money  oat  of 

^^k  rents  and  profits,  if  the  trusts  of  the  will  require 

^€hat  a  gross  sum  should  be  raised,  the  expression  ^^  rents 

smd  profits"  will  not  confine  the  power  to  the  mere  an* 

siual  rents,  but  the  trustees  are  to  raise  it  out  of  the 

estate  itself,  by  sale  or  mortage  (a).     Now,  that  this 

testator  meant  his  legacies  to  be  raised  and  paid  imme* 

diately,  is  dear ;  those  which  are  given  to  the  in&nts 

being  capressly  made  payable  into  the  hands  of  their 

reqpediTe  fathers.    The  Court  also  will  not,  in  order 

to  evade  the  distinction,  go  into  an  enquiry  whether 

the  estates,  in  each  particular  instance,  are  of  greater 

or  less  annual  value.    I  allow  that  there  may,  in  par- 

#5^if>^i»  cases,  be  a  gr^t  difference  between  debts  and 

the  latter  owing  their  existence  to  the  will, 

'liile  the  former  exist  independently  of  it.    But  where 

testator  is  making  a  provision,  in  the  same  clause, 

the  payment  of  both  together,  the  natural  infer* 

is,  that  he  intends  both  shall  be  paid  in  the  same 
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Then  comes  the  clause  that  his  trustees  shall  not  be 

Ue,  in  respect  of  any  losses  incurred  in  the  execu- 

^00  of  die  trusts  reposed  in  them,  and  charging  their 

expenses  on  the  estates  so  given  to  them.     And  here 

^  testator  ^verts  to  the  double  character  sustained  by 

^^^8e  gentlemen,  calling  them  his  ^^  trustees  and  execu^ 

^>^ ;"  and  the  expenses  for  which  he  provides  them 

^iU%  indemnity,  are  those  which  they  may  sustain  in 

^ttier  capacity.     If  they  had  been  such  as  should  arise 

^^^t  of  the  administration  of  the  personal  estate  only^ 

it  anight  be  said  that  this  charge  was  only  meant  in  aid 

^  Ae  persMial  estate,  which  is  the  natural  fiind.    But 

Aie  expenses  incurred,  as  trustees,  in  the  performanee 


(a)  Vide  Alkm  r.  Backkouf^j  2  Yes.  &  B.  65, 
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of  die  trusts  of  the  real  estate,  could  never  be  a  eliarge 
on  the  personal,  unless  so  expressly  constituted ;  and 
here  the  whole  expenses  incurred  in  both  characters 
are  so  blended  together  as  to  make  it  impossible  to  say 
the  testator  could  have  meant  that  the  costs  of  the  real 
estate  should  be  paid  out  of  the  real  estate,  but  that 
the  costs  of  the  personal  should  not  be  paid  in  the  saiiM 
manner,  except  in  the  case  of  a  deficiency  of  the  perw 
•onal  estate.  This,  therefore,  is  a  strong  ai^gument 
that  the  testator  intended  the  whole  of  these  costs 
should  be  a  charge  on  the  estate  so  devised,  in  ezonerm^ 
tion  of  the  personal. 


Then  follows  the  direction  Ant  cesser  of  the  term 
thus  created,  so  soon  as  all  the  trusts  thereof  shall 
have  been  satisfied,  and  the  charges  and  expenses  in- 
cident thereto  discharged ;  and,  after  the  devise  to  his 
daughters  and  their  respective  issues,  '^  subject  to  the 
said  term,  and  to  the  trusts  thereof"  comes  the  dire^ 
tion  that  the  person  or  persons  for  the  time  being  e^* 
titled  by  virtue  thereof  shall  not  be  let  into  posses* 
aion  until  after  payment  of  all  the  debts  and  legaeie% 
and  such  security  given  fi>r  the  due  payment  ef  the 
annuities  and  of  all  expenses  as  shall  satisfy  the  saUl 
annuitants,  nor  until  all  expenses  incurred  in  the 
execution  of  the  said  trusts  respecting  the  said  term^ 
and  of  his  will,  should  have  be^n  fully  paid.  The 
testator,  then,  has  directed  that  his  funeral  expe&aes 
shall  not  be  paid  out  of  his  general  personal  eatafte  s 
he  has  directed  that  the  costs  of  performing  the  trosta 
of  his  real  estate,  shall  be  paid  out  of  the  rents  aad' 
profits  of  the  estates  devised :  lastly,  he  directs  that 
the  persons  respectively  entitled  under  his  will,  AaU 
m>t  be  let  into  possession  of  the  devised  estates  until 
pajrment  c^  all  debts  and  legacies,  and  security  given 
<br  psgrment  of  the  annuitiee.    Tliat  is^  secvity  ia  to 
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be  given  at  tbe  time  of  their  being  let  into  po66e8§io% 
vheo,  if  the  personal  OBtate  is  not  exempt,  it  must  be 
taken  to  have  been  already  fully  administered. 

A  claiise  is  next  introduced  deserving  of  some  atr 

teation:    it  is  that  which  provides,  that,  in  case  of 

either  of  hia  trustees  of  the  term  of  five  hundred 

years  dying,  or  declining  to  act,  the  new  triisteeto 

be  appointed  in  his  room  shall  receive  the  sum  ot  £900 

oat  of  the  rents  and  profits  of  the  estates  comprised  in 

that  term.    But  the  trustee  so  appointed  .would  not 

be   an  executor,  whence  it  may  be  inferred  that  the 

^uxn  of  £900y  before  given  to  each  of  the  trustees  who 

also  executors,  was  given  to  them  in  like  manner 

their  trouble  as  trustees,  and  not  as  executors. 
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^he  testator  proceeds,  in  the  next  place,  to  devise 
Ytain  other  real  estates  to  his  son  for  life,  with  re- 
over  ;  and  the  estates  so  devised  are  not 
arged  with  the  payment  of  any  debts  or  legacies 
liatever.  Then  he  directs  certain  specific  parts  of 
personal  estate,  which  he  wished  to  be  preserved,  to 
as  heir-looms,  with  the  last-mentioned  real  estates ; 
the  view  with  which  this  clause  is  introduced^ 
that  these  particulars,  consisting  of  valuable  pic* 
'^^■i^  statues,  and  marbles,  should  be  kept  together, 
^*  objects  of  public  curiosity,)  sufficiently  accounts  fon^ 
^^ir  being  set  aside  firom  the  rest  of  the  personal  es^ 
^^  g^ven  to  his  son,  without  resorting  to  the  suppo* 
^^on  that  it  was  merely  to  exempt  them  from  the 
^'^bts  and  legacies,  to  which  it  would  dien  follow  of 
c<^iarse  that  the  remainder  was  meant  to  be  liable. 

He  then  gives  his  lead-mines  in  Flintshire^  (whether 
^^Hiristing  of  real  or  personal  estate  does  not  appear,) 
^  Mr.  TaiUH)t  and  to  Mrs.  AspinwaUy  (already  named 
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as  an  annuitant,)  certain  specific  articles  of  fumitore, 
ftc.  which  he  directs  to  be  removed,  '^  at  the  expense 
of  his  said  personal  estate."  Now,  there  had  not  be* 
fore  been  any  mention  of  personal  estate,  as  such,  in 
any  part  of  the  will ;  and,  if  the  word  ^  said"  is  not 
to  be  rejected  altogether,  (which  it  should  not  be, 
without  the  Court  being  satisfied  that  there  is  no  mean* 
ing  capable  of  being  attached  to  it,)  it  must  be  meant 
to  apply  to  some  fund  already  given ;  if,  on  the  con* 
trary,  the  word  is  to  be  rejected,  what  is  the  inference 
to  be  drawn  from  that  rejection  ?  Not  that  be* 
cause  the  testator  has  charged  his  personal  estate 
with  the  costs  of  removing  these  specific  articles^ 
be  must  therefore  have  inteitded  that  it  should  alao 
be  liable  to  the  payment  of  his  debts  and  legacies ; 
for  that  is  a  conclusion  that  by  no  means  necessarily 
follows. 


Then  comes  the  clause  giving  to  his  son  the  personal 
estate  not  specifically  disposed  of.  With  regard  to 
the  peculiar  wording  of  that  clause,  I  am  aware  that 
many  of  my  predecessors  have  laid  down  a  distinction 

I 

where  the  bequest  is  of  the  residue  of  the  personal  es* 
tate,  and  where  it  is  of  personal  estate,  either  simply, 
or  following  an  enumeration  of  articles  constituting; 
items  of  such  a  description  as  to  render  it  improbable 
that  the  testator  meant  them  to  be  applied  in  payment 
of  his  debts.  What  may  be  the  worth  of  the  argu* 
ment  arising  out  of  this  distinction  I  will  not  take  upon 
myself  to  determine;  but,  when  I  see  my  Lord  Al* 
vanlejfy  for  instance,  laying  a  considerable  stress  upon 
it,  while  other  Judges  who  have  preceded  me  ap- 
pear to  consider  it  as  of  no  value  whatever :  all  that  I 
ean  say  is,  that  it  is  a  circumstance  deserving  of  jnst 
so  much  weight,  and  no  more,  in  the  mind  of  anj  in* 
dindual  Judge,  as  he  can  at  the  time  bring  himself  to 
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coottder  it  is  fairly  entitled  to  (a).    On  the  other  hand, 
tiie  8on  being  made  tenant  for  life  of  a  part  of  the  real 
Mates,  with  remainders  over  to  his  children  and  their 
ksuej  this  has  been  alleged  as  a  reason  why  it  could  not 
&ttt  be  intended  that  he  should  take  the  personal  estate 
ejccnerated  from  the  payment  of  debts  (b).     But  this, 
18  an  argument  which  it  is  proper  to  look  at  as 
more  or  less  weight,    after  attending  to  the 
effect  of  the  will  in  all  its  parts,  taken  to- 
other; and,  after  all,  the  question  is  not  what  the 
really  meant,  (which  can  never  be  ascertained,) 
i^mJit  what  he  has  authorized  the  Court  to  say,  it  is 
•probable  was  his  meaning.    The  words  here  are,  ^'  the 
nitnre  of  my  house,  my  wines,  horses,  cattle  and 
plate,  and  other  my  goods,  chattels,  and 
Tsonal  estate  not  hereinbefore  speci6cally  disposed 
o^  or  which  may  hereafter  be  disposed  of,  by  me." — 
'^When  I  first  read  this  clause,  it  did  occur  to  me  that 
'^lie  words   ^  not  specifically  disposed  of/'   might  be 
'teien  as  excluding  the  idea  of  this  being  a  specific  be- 
4Qest  to  the  son  ;.  but  then,  again,  it  being  ^^  not  here* 
^^fi^fbrt  specifically  disposed  of,"  that  inference  is  not 
*  Accessary  one  ;  it  may  mean  as  well,  ^^  not  specifically 
**l>08ed  of,to  others:' 


1815. 


BOOTLI 

9. 

Blun]»ii.l. 


*Xhen^  lastly,  it  is  his  will,  that,  immediately  after 
"^-^  decease,  his  said  executors  should  enter  his  dwells 


^'^^S^house,  and  search  his  closets  and  private  drawers, 

^^^^  take  into  their  custody,  (among  other  things,) 

9iU  his  monies,"   which  monies,  it  will  be  reraem- 

^^^ved,  had  before  been  constituted,    (together  with 


(a)  Vide  tVebb  r.  Jonesy 

^  Bro.  to. ;  much  more  cor- 

'•^y  reported  in  1  Cox,  ^5. 

V^Cklmd  T.  Sham,  t  Scho. 


k  Lef.  558. 

(b)  Vide  Towr  r.  Lord 
Rous  J  ISVes.  139. 
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tiiofle  in  the  iMerpool  hank^)  a  specific  ftind  for  the  pay* 
ment  of  general  expenses,  and  the  legacies  of  £3000. 

Then  he  makes  his  codicil ;  and  here,  after  haying 
by  his  will  given  his  daughters  the  Lostock  estate  in 
tiie  manner  I  have  already  pointed  out;  and,  after 
having  given  to  his  son  the  Lt/iiate  estate  for  life,  and 
also  his  personal  estate,  (either  exempt  fi*om,  or  sub- 
ject to,  the  payment  of  his  debts,  as  the  result  may 
prove,)  he  takes  up  the  consideration  of  this  will  be- 
ing disputed  after  his  death.  Now  I  have  no  doubt 
whatever  that  his  idea  was,  his  son  might  dispute  it ; 
however,  this  he  has  not  expressed ;  he  has  only  pro- 
vided that  all  costs  incurred  by  his  trustees  and  execu- 
tors, in  supporting  his  will,  shall  be  charged  upon,  and 
paid  out,  of  the  LyditUe  estate  before  devised  to  his 
son,  and  created  a  term  of  one  thousand  years  in  the 

same  estate,  for  that  especial  purpose. 

« 

Now  it  has  been  argued,  that,  if  there  were  no  cir- 
cumstances in  the  will  that  afforded  a  ground  for  say* 
ing,  the  personal  estate  should  be  exempted,  this  codi- 
cil would  be  a  sufficient  manifestation  of  the  intention 
to  exempt  it :  this  I  doubt,  but  I  nevertheless  think 
that  it  deserves  great  consideration,  as  coupled  with 
the  provisions  of  the  will.  The  efiect  of  .this  codicil  ia 
such,  as,  it  is  probable,  the  testator  himself  did  not  con- 
template. It  connects  itself,  indeed,  with  the  entire 
will ;  for,  if  any  one  of  the  numerous  provisions  of  the 
will  should  be  disputed  by  any  person  whatever,  it  di- 
rects that  the  expenses  of  litigation  shall  be  defrayed, 
not  out  of  the  personal  estate,  which  is  the  natural 
fund,  but  out  of  this  portion  of  his  real  estates  before 
devised  to  his  son.  Now,  we  have  seen  that  he  had  by 
his  will  devoted  another  part  of  his  real  estates  to  the 
payment,  not  only  of  his  debts  and  annuities,  but  of  the 
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costs  of  his  trustees  and  executors,  both  as  trustees 
and  as  executors ;  and,  on  looking  through  the  pre- 
cedents, it  is  impossible  to  deny  that  this  is  a  cir- 
cumstance on  which  great  stress  has  always  been 
laid;  namely,  where  the  real  estate  is  made  liable 
to  the  payment  of  such  expenses  as  exclusively  regard 
the  administration  of  the  personal  estate,  such  as  the 
costs  of  probate,  and  other  costs  sustained  in  the  execu- 
tion of  the  will.  All  these  circumstances  not  only  oc* 
cur  in  the  present  case,  but  are  considerably  strength- 
ened by  the  very  peculiar  precautions  of  the  codicil. 


IS15. 


BOOTLS 

Blunbelx.. 


It  is  on  these  grounds  that,  after  all  the  attention  I 

have  been  able  to  give  to  this  case,  I  feel  convinced 

that  the  testator  did  not  intend  his  personal  estate  to 

be  subject  to  the  payment  of  his  debts.    In  saying 

this  I  do  not  mean  it  should  be  inferred  that  itis^ 

in  my  opinion,  impossible  that  other  judges,  after  lool> 

ing  through  the  cases  with  the  same  attention  that  I 

have  done,  might  come  to  a  conclusion  respecting  this 

will,  the  reverse  of  that  which  I  have  come  to.    On 

the  contrary,  I  hold  that  a  difference  of  opinion  will 

always  be  unavoidable  in  cases  of  this  nature,  unless 

they  were  brought  back  to  the  old  rule  that  nothing 

but  express  words  should  have  the  effect  of  exempting 

the  personal  estate.  Yet  although,  with  all  the  respect 

that  is  due  to  those  who  have  gone  before  me,  and  to 

the  results  of  their  deliberations  on  the  arguments  sug* 

gesfted  to  their  notice,  I  shall  never  be  able  to  reconcile 

them  so  as  to  satisfy  myself  entirely  with  regard  to  the 

grounds  on  which  they  have  built  their  decisions,  I  am 

able  to  say^  that,  in  the  present  case,  I  am  convinced 

the  meaning  of  this  will  was  that  which  I  have  stated 

it  to  be. 
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Rolls.  NEWMAN  and  Wife  v.  KENT  and  Others,  (a). 

Dec.  1. 

De?ise  to  A.  A  TESTATOR,  having  surrendered  his  copyhold 
charged  with  a  xjL  lands  to  the  use  of  his  will,  devised  the  same  to 
legacy  to  B. ;    y^  brother,  Richard  Kent,  for  life,  with  remainder  to 

1  .  ..1.  X  his  brother  Thomas  Kent,  (the  Defendant)  his  heirs 
estate,  without 

ha? inff  dis-  ^^^  assigns  for  ever,  subject  nevertheless  and  charged 
charged  the  le-  ^°^  chargeable  with  the  payment  of  £150  to  each  of 
gacy.  On  a  his  sisters,  Sarah  and  Elizabeth^  within  six  months 
hill  filed  by  B.  after  he  should  come  into  possession.  The  testator 
against  A.  for  died,  and  Richard  Kent  came  into  possession  under 
payment  of  the  ^^  ^ju^  ^^^  died  in  1801.     Thomas  Kent  then  en- 

^^^'uiTTr  ^''®^'  *"^  P*^*  ^^^  ^^^  *®  ^^^^'  ^^^  "^  *®  ^^*^ 
^*  *ih      ^^^^*     ^^  afterwards  sold  the  premises  to  four  other 

decree  over        Defendants,  one  of  whom  mortgaged  to  the  Defendant 

against  A.  in      Wood. 

case,  upon  in* 

qairy,  it  should      The  bill  was  filed  by  the  Plaintiffs  Newman  and 

turn  out  that      Elizabeth  his  wife,  to  obtain  payment  of  the  legacy 

ao  deduction     ^.^j^  interest  and  costs  out  of  the  estate  by  sale  or 

had  been  made 

from  the  pur-     ™  "8^©®- 

chase  money  in 

respect  of  the         The  Defendant  JTeiti,  by  his  answer,  admitted  the 

legacy.  statement  of  the  bill,  and  that  the  legacy  was  still  dne^ 

but  alleged,  that  he  had  no  claim  on  the  estate,  and  waa 

an  unnecessary  party,  and  claimed  the  same  benefit  as 

if  he  had  demurred  to  the  bill. 

The  other  Defendants  admitted  the  purchase  mud 
subsequent  mortgage,  but  denied  notice^  and  com- 
plained of  the  Plaintiff's  laches. 

(a)  Ex  Relatione. 
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^arimd  WhitCj  for  the  Plaintiff,  stated  the   doc-  1816. 

irioe  io  be  well  established,  that,  where  a  purchaser        ^^^^*^^ 
can  only  make  a  title  by  means  of  a  document,  the  ewmaw 

readings  of  which  would  give  information  of  the  claims         Kent. 
ofotbers,  he  shall  be  held  to  have  received  notice, 
dwugh  in  fact  he  had  never  seen  the  document ;  and, 
alluding  to  various  prior  and  subsequent  cases  (a),  cited 
TkDraperM*  Company  v.  Yardley(b)  as  directly  in 
1     poiot,  both  as  to  the  constructive  notice  and  supposed 
licka;  then,  adverting  to  the  answer  of  the  Defendant 
Kent  olijecting  to  the  bill  by  way  of  demurrer,  and  to  his 
Coiiiiflel'8claimofcosts,which  had  been  made  at  the  open- 
ing of  the  case,  it  was  observed  that  Kent  did  not  seem 
10  OBoeeessary  a  party  as  he  would  represent  himself,  in- 
tnmch  as  jke  had  been  a  trustee  for  the  Plaintiff;  and 
tbat,  if  he  were  an  unnecessary  party,  yet  his  conduct 
lid  been  so  unjust,  in  not  paying  the  legacy  to  the 
Plaintiff,  but  selling  the  estate  and  receiving  the  whole 
of  the  purchase  money  without  paying  what  he  knew 
tobedae,  which  conduct,  moreover,  had  occasioned 
the  'present  suit  and  vexation  to  all  parties,  that  he 
€oald  not  be  entitled  to  any  costs ;  and  the  case  of  fVigg 
V.  Wigg  (c)  was  cited,  where  a  person  devised  an 
estate  to  his  second  son,  charged  with  legacies;  the 
•eco&d  son  dying  in  the  testator^s  lifetime,  the  eldest 
>on  entered  and  sold  the  estate  :  he  was  made  a  party 
to  the  suit  as  well  as  the  purchasers,  though  he  had  no 
Iwiger  any  claim  on  the  property. 

Leach  and  Roupelly  for  the  purchasers  and  mort- 

(•)  Bwey    ▼.    SmUh^    1      SmUh^  14  Ves.  4^0.  Daniels 
Ten.  144.    Durch  v.  Kent^     v.  Davison^  16  Ves.  249.    17 
I  Vern.  319.  Taylor  v.  Stib^     Ves.  486. 
^y  %  Ves.  437.    Hiem  v.         (6)  2  Vern.  662. 
^)  18  Ves.  114.    JIM  Y.        (c)  1  Atk.  381. 

R 
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1816,  ,  gagecs,  stated  that,  though  the  Plaintiff  must  have  the 
legacy  as  prayed,  yet  the  purchasers  would  have  a 
cluim  over  against  the  other  Defendant  Thomas  Kenty 

Kent.  who  was  a  necessary  party,  in  the  same  manner  as  if 

there  was  an  original  bill  by  them  against  him ;  and 
that  it  should  be  referred  to  the  Master  to  investigate 
the  transaction  as  between  them ;  but  that,  if  he  was 
thought  not  to  be  a  necessary  party,  and  that  the 
Plaintiff  ought  to  pay  his  costs,  the  Plaintiff  could  not 
claim  to  have  those  costs  repaid  him  out  of  the  estate. 

Ilorne^  for  the  Defendant  Thomas  Kentj  contended 
that  no  decree  could  be  made  against  him ;  that  it  was 
not  a  personal  demand,  but  only  a  charge  on  the  estate 
which  he  had  parted  with  and  had  no  claim  thereon. 
The  Plaintiff  had  filed  no  repUcation  to  his  answer,  and 
he  had  never  been  called  upon  to  state  the  case  be- 
tween him  and  the  Defendants.  That,  although  he 
had  sold  and  received  the  money,  the  legacy  was  only 
a  charge  on  the  estate,  and  the  Defendant  had  given 
notice  to  the  purchaser's  Attorney  fajpfore  the  purchase 
was  completed. 


Hart^  in  reply,  contended  that  Kent  was  a 
sary  party ;  that  the  bill  stated  that  he  bad  sold  or 
contracted  to  sell ;  and,  till  his  answer  came  in,  it  was 
not  known  what  interest  he  had  in  the  property. 

The  Master  of  the  Rolls 

Held  that  there  was  no  question  in  equity ;  but  that 
if  Kent  had  sold  and  obtained  the  money  as  if  no  le- 
gacy had  been  charged,  and  had  put  the  money  so 
raised  into  his  own  pocket,  he  ought  ultimately  to  pay. 
If  there  had  been  any  doubt  whether  or  not  he  had 
received  the  whole  money,  there  might  bean  inqoin 
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as  to  that  fact ;  but  it  would  be  the  grossest  injustice 
to  let  him  go  away  with  the  whole.  If  he  had  given 
notice^  and  the  legacy  had  been  deducted  out  of  the 
purchase  money,  the  vendees  only  would  be  liable, 
and  that  should  be  the  subject  of  an  inquiry  before  the 
Master. 


943 


1816. 


Newmajc 

V. 

Kent. 


<<  Decree,  legacy,  interest,  and  costs  for  the  Plain  tifi 
as  against  the  purchasers,  &c.  out  of  the  estate,  and 
decree  over  for  the  purchasers  against  Thotmu  Keniy 
if  the  result  of  the  inquiry  should  be  against  him  as 
tg  whether  he  had  received  from  the  purchasers  the 
whole  of  the  purchase  money^  or  had  made  any  deduc- 
tion for  the  legacy/' 


MOOTHAM  V.  WASKETT. 

UPON  motion  that  the  writ  of  attachment  issued 
at  the  instance  of  the  Plaintiff  may  be  discharged 
for  irregularity,  the  question  was  whether,  the  attach- 
ment being  made  returnable  within  eight  days  after  the 
feast  of  Purification,  the  eight  days  are  to  be  taken  as 
inclusive  or  exclusive. 

Sir^.  Piggoity  in  support  of  the  motion. 


Feb.  20,  n. 

Attachment 
returnable  witb* 
in  eight  days  af- 
ter the  purifica- 
tion. The  eight 
days  mean  eight 
entire  days. 


Xaiihbyy  contr^. 

The  Ijorj}  Chancellor, 

(After  consulting  with  the  register)  said  that,  what- 
ever may  bo  the  practice  in  the  Courts  of  Law,  the  at- 

R2 
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1816.         tachment  issued  was  regular  according  to  the  practice 

in  Chancery,  which  takes  the  eight  days  to  mean  ei 

Newman  ..       , 

^^  entire  days, 

Kent. 


Rolls.  WILKINS  t.  FRY. 

Feb.  6ySylSyi6. 

Y^ACON,  lessee,  under  several  indentures,  of  iron  and 

One,  of  two  Jl#  coalmines  in  the  counties  otGlamorgan  and  Bre* 

or  more  assig-  eoii,wi th  certai  n  rights,  powers  and  privileges,  theretoan- 

nees  of  a  bank-  nexed;  and  also  of  messuages  and  premises  occupied  to- 

rupt,^  may^  sue  ^^^^^^  ^j^,^^  ^^^  j^  working  the  same,  subject  to  the  pay- 

t  th  th  '  ™^"^  of  rents  and  performance  of  covenants ;  by  inden* 
joininir  in  the  ^^^^  of  lease,  bearing  date  March  the  1  st,  1803,  made  he- 
suit,  tween  the  said  Bacon  of  the  one  part,  and  BowzeryOver^ 

To  a  suit  in-  toi?,  and  Lionel  O livery  together  with  Sir  Jeremiah  Ham* 
stituted  by  ^^-Jraj/^  Simon  Oliver,  and  Ridouty  of  the  other  part, 
signees  on  be-  granted  to  them  the  said  parties  of  the  second  part,  idl 
*  f  ^*  *ii*"h"  ^^^  ^^^^  premises,  subject  to  the  rents,  covenants,  and 
iect  of  wb*ch  ^^^^^i^^^^^)  contained  in  the  said  several  former  inden- 
the    creditors 

bare  no  interest,  the  assent  of  the  creditors  is  not  necessary  ondea 
the  Stat.  5  Geo.  3.  c.  30.  s.  38. 

A>y  lessee  of  iron-works,  &c  subject  to  payment  of  rent  and  per- 
formance of  covenants,  assigns  to  B.  as  a  security  for  sums  advanced 
and  to  be  advanced,  reserving  to  himself  a  mere  equity  of  redemption. 
A.  becomes  bankrupt,  anc^  his  assignees  agree  to  convey  to  B.  the 
equity  of  redemption  in  the  demised  premises.  The  assignees  have 
no  right  to  enforce  against  B.  a  specific  performance  of  this  agree- 
ment by  accepting  an  assignment  with  a  covenant  for  indemnitj 
against  payment  of  the  rent  and  performance  of  the  covenants  re« 
served  bj  the  original  lease. 


^ 
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tures ;  as  to  part  of  the  premises,  for  a  term  of  fifty-five  1816. 

years,  if  he,  Bocoit,  should  so  long  live ;  and,  as  to  other 
parts,  for  and  during  the  residue  of  his  respective  terms 
therein;  at  a  rent  of  £1500  for  the  first  twenty  years,  Fat* 
and  of  £1000  for  the  remainder  of  the  terms.  And  in 
the  said  indenture  were  contained  covenants  for  pay- 
ment of  the  rents,  and  performance  of  the  covenants  re- 
«erved  and  contained  in  and  by  the  said  former  inden- 
tures; and  to  indemnify  Bacons  his  heirs,  executors^ 
&c.  and  the  several  lessees  in  the  Said  former  inden- 
tures,  in  respect  thereof. 

The  several  parties  to  the  second  part  of  this  inden- 
ture, having  executed  a  bond  to  Bacon  in  the  sum  of 
£20,000  conditioned  for  payment  of  the  rent  and  per- 
fbrmalice  of  covenants,  took  possession  of  the  demised 
premises ;  and  subsequently,  from  time  to  time,  pro- 
cured leases  of  some  adjoining  premises,  the  posses- 
sion of  which  was  advantageous  to  them  in  working 
the  mines,  which  they  continued  to  work  in  partnership 
together  till  February  1805,  when  Homfraj/y  Simon 
Oliver  and  Ridout  withdrew  from  the  partnership; 
and,  by  an  indenture  of  that  date,  assigned  their  re- 
spective interests  therein,  viz.  Homfray*$  to  BowzeVj 
and  OliTcr^s  and  RidouVs  to  Lionel  Oliver ;  Bowzer 
and  L.  Oliver^  at  the  same  time,  entering  into  a  bond 
to  Homfray^  S.  Oliver^  and  Ridout^  conditioned  for 
payment  of  all  rents,  and  performance  of  all  covenants 
to  which  they  werejointly  liable  by  the  former  bond. 

After  (his,  the  three  continuing  partners  remained 
Jointly  interested  in  the  premises  and  in  the  prosecu- 
tion of  the  concern,  until  the  month  of  March  1808, 
idien,  having  become  considerably  indebted  to  Richard 
BowzeVj  it  was  proposed  and  agreed,  for  the  purpose 
pf  securing  to  him  the  said  Richard  Bowzer  the  debt 
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181$.  then  due,  and  which  might  thereafter  become  due  to 
him  from  Bowzer  and  Co.,  that  the  said  leasehold  pre- 
mises, and  machinery,  &c.  thereto  belonging,  should 

Fry.  be  assigned  to  the  Defendants,  Frt/s  and  Irving j  as 

trustees  for  him,  which  was  accordingly  done  by  in- 
denture, dated  the  25th  of  March^  1808. 

Sometime  idlerwards,  Bowzer  and  Co.  having  occa- 
sion for  further  advances,  they,  and  also  Richard  Bozth 
tCTy  proposed  to  the  Defendants,  Frys  and  Irving^  that 
the  said  Defendants  should  lend  money  and  advance 
bills  for  their  accommodation,  and  ih^i  Richard  Bowzer 
diould  relinquish  his  right  of  priority  in  the  premises,  and 
the  said  Defendants  stand  possessed  thereof,  for  secui^ 
ing,  in  the  first  place,  the  repayment  of  such  advances. 

The  Defendants,  having  acceded  io  this  proposal, 
made  considerable  advances  accordingly  on  the  fiuth 
thereof;  and  by  indenture  dated  the  dOth  of  Decern^ 
ber  1809,  indorsed  on  that  of  the  S5th  of  March  1808, 
made  between  the  said  Ricliard  Bowzer  of  the  first 
part,  Bowzer  and  Co.  of  the  second  part,  and  the  De- 
fendants oS  the  third  part,  it  was  declared  and  agreed 
that  it  should  be  lawful  to  the  Defendants,  their  ex- 
ecutors, &c.  to  pay  and  apply  the  monies  to  be  re- 
ceived by  them  in  pursuance  of  the  trusts  of  the  former 
indenture,  in  the  first  place,  in  paying,  retaining,  and 
satirfying  to  themselves  all  sums  thereafter  to  become 
due  to  them  from  Bowzer  and  Co.  and  (subject  there- 
to,) to  be  possessed  of  the  premises  for  better  securing 
to  Richard  Bowzer  the  sums  intended  to  be  secured  to 
him  by  tliat  former  indenture. 

In  the  meanwhile,  subsequently  to  the  assignment  of 
February  1805,  Bowzer  and  Co.  took  leases  of  ad- 
joining premises^  which  they  held  together  with  thotfe 
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where  the  business  had  previously  been  carried  on, 
and,  becoming  further  indebted  to  the  Defendants,  Frjfs 
and  Irving^  by  reason  of  advances  afterwards  made,  by 
indenture  dated  the  15th  of  February  181 1,  executed  to 
the  said  defendants  an  assignment  of  all  the  last-men- 
tioned premises,  by  way  of  additional  security,  upon  the 
trusts  of  the  former  indenture. 


1816« 
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Fry. 


In  the  month  otJult/  1812,  Bewzer  and  Co.  stopped 
payment,  and  the  Defendants  Frys  and  Irving^  ^^  in 
order  to  prevent  the  stopping  of  the  works,  and  to 
enable  them  to  sell  the  same  to  better  advantage,^' 
entered  into  possession,  and  continued  to  carry  on  the 


foune. 


On  the  I4th  of  September  18 IS,  a  commission  of 
Bankrupt  issued  against  Bowzer  and  Co. ;  and  the 
Plaintiff  Wilkins^  and  the  Defendants  Tappenden  and 
Gwymty  were  chosen  Assignees. 

After  the  Bankruptcy,  Frj/s  and  Irving  being  then 
creditors  to  the  amount  of  £60,000,  entered  into  a 
treaty  with  the  Assignees  for  the  purchase  of  the  entire 
interest  of  the  Bankrupts  in  the  premises ;  and,  by  an 
agreement  reduced  to  writing,  and  dated  the  12th  of 
November  1812,  (which  was  afterwards  confirmed  by  a 
resolution  of  the  creditor^,)  the  Assignees  agreed  to  sell 
to  Frj/s  and  Irving  all  tlieir  right,  title,  interest,  and 
equity  of  redemption,  in  and  to  the  said  premises,  and 
all  moveable  and  fixed  property,  and  stock  in  trade,  of 
the  Bankrupts,  and  all  outstanding.debts  owing  to  them 
at  the  time  of  their  bankruptcy,  (except  separate  pro- 
perty,) for  £8000  over  and  above  the  dividends  to 
which  they  would  be  entitled  as  thereinafter  mentioned. 
The  Assignees  fiirther  agreed  to  execute  such  deeds  as 
Bhonld  be  required  by  the  purchasers  for  carrying  the 
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1816.  sale  into  effect,  and  to  consent  to  an  order  of  the  Chan* 
eellor,  upon  petition,  to  confirm  such  pnrchase,  if  re- 
qnired.     Frys  and  Irving  agreed  to  purchase  as  afore- 

FaT.  said,  and  to  pay  the  purchase-monej  by  £4000  on  the 

11th  of  May^  and  the  remaining  £4000  on  the  Ilth 
of  November  1813  ;  also,  to  relinquish  their  claim  te 
all  dividends  upon  the  debts  then  due  to  their  firm,  and 
on  those  which  they  might  be  entitled  to  prove,  as  well 
as  all  right  to  prove  any  debts  due  to  their  firm,  and 
to  accept  the  said  property  and  effects  in  full  satisfiio 
tion  of  all  claims  upon  the  estate  of  the  Bankrupts,  and  to 
assign  or  abandon  all  dividends  upon  such  debts  to  the 
Assignees,  if  required.  It  was  further  agreed,  that 
Irys  and  Irving  should  be  at  liberty  to  use  the  names 
of  the  Assignees  in  any  action  or  suit  respecting  the 
purchased  property,  they  indemnifying  the  Assignees 
against  the  costs  and  consequences  of  all  such  soita 
and  actions. 

This  Agreement  was  afterwards  confirmed  by  a  resolu* 
tion  of  creditors,  and  also  by  an  order  in  the  bankniptcj, 
obtained  at  the  instance  of  the  Defendants  JFVysand  /r* 
ving.  No  assignment  was  ever  executed  in  pursuance  of 
it ;  and  the  Bill,  filed  by  one  of  the  Assignees  under  the 
comftisision  against  the  Defendants  Frys  and  Irving^ 
and  his  (the  Plaintiff's)  Co-assignees,  charging  that,  at 
the  time  of  entering  into  the  agreement,  the  first 
named  Defendants  had  notice  that  there  were  larf|;e 
rents  reserved,  and  very  material  covenants  to  be  ob- 
nerved,  on  the  part  of  the  lessees  and  other  persons 
holding  the  premises,  and  that  they  had  taken  from 
the  purchasers  of  parts  of  the  premises,  (which  tiiey 
had  sold  since  entering  into  the  above  agreement),  cq* 
Tenants  of  indemnity  against  those  rents  and  covenantfly 
prayed  a  specific  performance  of  the  agreement,  to* 
gether  with  a  declaration  ^^  that  the  Defia^ndaiits  are 
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under  the  said  agreement  bound,  and  ougbt  to  accept         1810. 
an  assignment  of  the  premises,  to  contain  all  usual  and       v^v^^/ 
proper  provisions  on  behalf  of  the  several  parties  in»       Wilkihs 
terested,  and  pariicularlj/  such  covenants  on  the  part  of        Jfwt^ 
the  said  Defendants  as  with  reference  to  the  interests  of 
the  Plaintiff  and  his  coHusigneesj  and  of  the  Bankrupts^ 
might  be  reasonably  required  for  their  indemnity  /* 
that  it  might  be  referred  to  the  Master  to  settle  a  pro- 
per assignment,  ^^  with  such  provisions  and  covenants  ;^* 
and  that  the  Defendants  Frys  and  Irving  might  ex- 
ecute the  same ;  and  the  Defendants,  the  Assignees,  be 
directed  to  concur  in  and  execute  such  assignment ; 
and  do  all  other  acts  necessary  to  be  done  for  perform- 
ance of  the  said  agreement. 

To  thisthe  Defendants  Frys  and  Irving  answered, 
that  they  continued  in  possession  of  the  premises  till 
the  month  of  October  1813 ;  but  had  not,  at  the  time  of 
putting  in  their  answer,  any  right,  title,  or  interest  in 
the  same ;  and  that,  by  indenture  of  the  16th  of  the 
said  month  of  October^  they  assigned  the  same  to  one 
Moggridge.  They  admitted  that  the  Assignees  had 
performed  their  part  of  the  agreement ;  that  there  wefe> 
in  the  several  leases  and  assignments  in  the  bill  men- 
tioned such  covenants  respecting  the  premises  as  in  the 
bill  mentioned ;  that  they  had  in  their  possession  all 
the  said  leases  and  assignments  at  the  time  of  entering 
into  the  agreement ;  and  that  they  had  taken  from  the 
purchaser  such  covenants  of  indemnity  as  the  bill 
charged  them  to  have  taken  :  but  they  denied  that,  at 
the  time  of  entering  into  the  agreement,  any  stipda- 
tions  respecting  the  covenants  were  made  or  expressed, 
and  submitted  that  they  were  not  bound  to  accept  any 
further  assignment  than  had  been  already  made  to 
them  of  the  premises,  or  to  enter  into  an^  snch  cove* 
pants  as  in  the  bill  sug^sted. 


250  CASES  IN  CHANCERY. 

1810.  The  DefendaDts,  the  co-assignees  of  tfie  plaintifl^ 

^"^"^^^^  by  their  answer  admitted  the  agreement  and  subse* 
WiLxiKs  qtient  confirmation,  and  that  Fry^  and  Irving  conti- 
Fkt.  nued  in  possession  till  the  month  of  October,  1813, 
when,  as  the  Defendants  believed,  the  premises  were 
abandoned  and  had  never  since  been  used  or  occupied 
by  any  person  or  persons  to  their  knowledge  or  belief. 
They  alleged,  that  they  declined  to  concur  with  the 
plaintiff  in  the  suit  commenced  by  him,  thinking  it 
unnecessary,  inasmuch  as  the  other  defendants  had 
folly  performed  their  agreement ;  submitting  by  way 
of  plea,  that,  by  the  statute,  5  Geo.  8.  entitled  ^^  An 
Act  to  prevent  committing  of  frauds  by  Bankrupts,*' 
it  was  provided  that  no  suit  in  equity  should  be  com- 
menced by  any  assignees  or  assignee,  without  the  con- 
ient  of  the  major  part  of  the  creditors,  and  that  it  did 
not  appear  the  plaintiff  had  such  consent  as  required 
by  the  statute  (a). 

No  evidence  was  entered  into  on  either  side ;  but  it 
was  agreed  to  admit  at  the  hearing,  in  addition  to  tlie 
fiicts  already  detailed,  a  correspoodence  which  took 
place  in  the  months  of  January  and  February,  1814, 
between  the  solicitors  of  Messrs.  Frys  and  Irving  and 
the  solicitors  of  Mr.  Bacon j  relative  to  the  settlement 
of  a  special  case  in  an  action  at  law  respecting  the 
same  iron-works,  by  which  it  appeared  that,  in  answer 
to  an  application  from  Bacon  for  payment  of  the  rent, 
which  became  due  at  Christmas,  the  defendants,  by 
their  said  solicitors,  informed  him  that  '^  Moggridge^  to 
whom  ihejf  had  assigned  the  premises^  would  give  direc- 
tions for  payment  thereof  ;*'  and  that,  to  another  appli- 
cation, and  a  refusal  to  accept  of  Moggridgc  as  tenant 
in  the  place  of  the  defendants,  they  answered  posi- 
tively ^^  that  they  would  not  pay  the  rent  demanded^'* ' 

(a)  5  G.  2.  Cf  30.  s«  38. 
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Bacon'i  solicitors  then  asked,  <^  Can  any  asagnmeiif  tsttf. 
being  executed  vary  the  rights  of  parties  to  a  suit  pre- 
viously instituted  ?''  to  which  the  solicitors  of  the 
defendants  replied,  ^^  it  was  quite  clear  that,  pending  Fet. 
a  suit,  a  party  might  assign  his  interest,  subject  to  aill 
the  equities  to  which  it  is  liable/'  A  letter,  dated  the 
16th  of  February,  from  Bacon^s  solicitors,  followed, 
stating  that  they  had  been  expecting  the  promised  call 
firom  Moggridge  with  the  rent ;  and,  as  they  had  not 
seen  him,  they  would  be  obliged  to  their  correspondents 
to  favour  them  with  his  addition  and  description ;  the 
answer  to  which  was,  that  the  last  account  they  had 
heard  of  Moggridge  was,  that  he  was  about  to  sail  for 
America,  since  which  they  could  gain  no  further  in« 
formation  respecting  him. 

On  the  opening  of  this  case,  the  matter  submitted  by 
way  of  plea  by  the  co-assigncesof  the  Plaintiff  was  stated 
by  their  counsel  as  a  preliminary  objection,  adding  that^ 
under  the  section  of  the  act  referred  to,  one  of  two  or 
more  assignees  could  not  sue,  even  with  the  consent 
thereby  required  to  be  given,  and  that  such  consent  must 
be  a  consent  specially  given  at  a  meeting  called  pursuant 
to  notice,  and  not  merely  a  general  authority  to  sue  at 
the  discretion  of  the  assignees  themselves  (a). 

To  this  it  was  answered  that,  in  order  to  support 
the  objection,  it  is  incumbent  on  the  party  objecting  to 
shew  that  there  has  not  been  the  consent  required  by 
the  statute ;  that  the  only  meaning  of  the  statute  is, 
that  assignees  shall  not  involve  the  creditors  of  the 
bankrupt  in  the  expense  of  a  suit  without  their  con- 
sent; not  that  they  are  absolutely  precluded  from 
suing,  if  they  chuse  to  do  it  at  their  own  risk ;  and 
that,  at  all  events^  there  can  :be  no  objection  to  the 

(a)  ExjhWhUchurchy  1  Atk.  91. 
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1910.        hearing  of  a  cause,  in  UminCy  except  for  want  of 
^'^^^'^^    oarties. 

WiLKINS         ^ 

V, 

Fry.  The  Master  of  the  Rolls  decided,  that  he  could  not 

dispose  of  this  objection  before  the  cause  was  heard. 

Sir  S.  Romilfyj  Bell^  Preston^  and  Wilbraham^  for 
the  plaintiff. 

The  single  question  is,  whether  the  plaintifi^  as 
assignee  of  the  bankrupt,  is  entitled  to  an  indemnity 
in  the  shape  of  the  covenants  which  this  bill  seeks  to 
liaye  inserted  in  the  assignment  to  be  executed  pur- 
suant to  the  agreement  which,  in  all  other  respects, 
has  been  substantially  performed.  The  assignees  are 
bound  to  require  this  for  the  benefit  of  the  bankrupt's 
estate ;  and  those  who  refuse  to  concur  in  the  suit  so 
instituted  render  themselves  thereby  liable  to  the 
charge  of  collusion  with  the  lessees  refusing  to  take  an 
assignment  with  these  covenants.  There  is  no  in- 
'stance  of  a  bill  filed  by  assignees  in  which  it  has  been 
thought  necessary  io  state  that  it  is  filed  with  the 
consent  of  the  creditors.  This  shews  that  it  is  not 
incumbent  on  us  to  prove  the  consent,  but  on  the 
party  objecting  io  prove  the  negative;  aT)d  then,  If 
the  suit  had  been  for  the  benefit  of  the  creditors,  it 
night  be  for  the  Court  to  notice  the  defect.  But  even 
then  the  Court  would  not  refuse  relief  where  the  suit, 
as  is  the  case  with  the  present,  is  not  for  the  benefit  of 
the  creditors,  nor  at  their  expense.  The  only  persons 
liable  for  breach  of  these  covenants  are  the  bankrupt 
himself  and  his  assignees.  It  is,  therefore,  for  their 
security  alone  that  the  suit  is  instituted,  and  they  only 
are  liable  to  sifstain  the  charges.  The  liability  of  the 
^*  assignees  has  accrued  from  their  having  accepted  the 
lease ;  but,  bad  they  not  done  so,  they  would  no  leo 
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liave  been  bound  to  institute  this  suit  for  theindemmty  1816. 

of  the  bankrupt. 

WiLKIMS 

The  case  of  Staines  v.  Morris  (a)  has  sufficiently  FaVi* 

established  that  the  right  of  a  lessee  to  require  from 
his  assignee  an  indemnity  against  the  effect  of  the  co« 
venants  contained  in  his  lease  extends  to  an  assign- 
ment by  the  assignee  of  the  original  lessee.  That  was 
indeed  a  strong  case,  because  the  Plaintiffs,  being  ex- 
ecutors, could  not  be  called  on  to  covenant  for  the  title 
of  their  testator.  If,  in  the  present  case,  Homfray 
and  Co.  (the  original  lessees)  had  assigned  to  the 
Plaintiff,  and  the  Plaintiff  to  JPry,  it  is  clear  that  Fry 
must  have  given  a  covenant  of  indemnity.  But  here, 
Fry  took  an  assignment,  in  the  first  instance,  by  way 
of  mortgage ;  the  mortgagors  afterwards  became  bank* 
rupt,  and  the  present  agreement  is  for  a  release  only 
of  the  equity  of  redemption.  If,  then,  a  man  enters 
into  an  agreement  to  purchase  the  equity  of  redemption 
of  a  leasehold  estate,  will  he  be  obliged  to  give  such 
covenant  of  indemnity  to  the  assignees  of  that  equity 
of  redemption  ?  Undoubtedly,  as  mortgagee,  he 
might    have    advanced   his   money    upon    what   se-  ^ 

curity,  and  under  what  terms,  he  pleased ;  but,  so  soon 
as,  from  a  mortgagee,  he  contracts  to  become  the  ab- 
solute owner,  he  is  bound  by  every  equity  to  which 
other  purchasers  are  liable.  But  then  it  may  be  con- 
tended, that  the  assignees  are  not  liable  in  this  instance 
to  the  covenants  of  the  original  lease,  never  having 
had  the  legal  estate  in  themselves,  and  that  the  bank-  « 
rupt  is  not  liable,  being  protected  by  the  statute  (6). 

(a)  1  Ves.  &  B.  8.  accept  the  same  as  part  of 

(b)  40  Geo.  3.  c.  121.  their  estate,  the  bankrupts 
s.  19.  which  enacts  that  shall  not  remain  liable  to  the 
where  bankrupts  are  entitled  rent  reserred,  or  coTenants 
%o  leases,  and  their  aiiignses  contained  in  the  lease. 
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1816.  But,  not  to  say  that  the  provision  of  the  Act  does  do 

^"^^^^^^^  cipply  to  the  case  in  question,  because  the  legal  interes 
iLKiNS  ^^g  ^^^  j^  ^Yie  bankrupts,  but  in  the  mortgagees,  at  th< 
Fry,  time  of  the  bankruptcy,  they  were  liable  on  bond,  a 

well  as  on  the  covenants  in  the  lease ;  and  it  eanno 
be  contended  that  the  statute  operates  to  dischargi 
them  from  that  liability :  and,  even  ifthey  were  so  dis 
charged,  those  of  the  original  lessees  who  afterward 
assigned  their  interest  to  the  bankrupts  remain  liable 
and  the  bankrupts  are  liable  over  to  them  by  virtue  o 
the  bond  executed  to  them  on  their  withdrawing  firon 
the  partnership.  But  further,  it  is  impossible  to  con 
tend  that  the  bankrupts  are  discharged  by  the  statuti 
without  admitting  that  the  assignees  become  liabli 
by  their  acceptance  of  the  lease,  unless  it  be  af 
firmed  that  the  lessor  is  left  altogether  without  aa] 
remedy. 

The  question,  then,  which  remains  is,  whether  tlie 
Frt/s  have  got  rid  of  their  liability  in  equity  by  tlie 
alleged  assignment  to  Moggridge  ;  an  assignment,  for 
which  no  consideration  is  pretended  to  ||i|fl^kbeen  given, 
and  which  appears  to  have  been  maa(^  merely  for  the 
purpose  of  eluding  their  obligations  to  the  bankrupts 
and  their  assignees.  This  is  a  case  which  resemUes 
that  ofPhilpot  v.  Ifoar€(a)y  and  &lls  expressly  within 
the  distinction  taken  by  Lord  Hardwicke^  in  VmUimH 
V.  Dodemeade  (i),  of  a  collusive  assignment.  Suppose 
a  lease  of  coal-mines,  subject  to  a  royalty  rent ;  the  les* 
see  becomes  bankrupt;  his  assignees  accept  the  lease^ 
exhaust  the  mines,  and  then  assign  away  the  remainder 
of  the  term :  there  could  be  no  doubt,  in  a  case  of  that 
sort,  that  a  court  of  equity  would  not  consider  them  as 
having  discharged  themselves  from  their  liability.^- 

(a)2Atk.219.  Amb.488.        (6)3Atk.M0« 
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In  Lucas  X.  Camerjbrdia),  which  was  a  lease  with  a  1816. 

covenant  to  rebuild,  the  Plaintifis,  who  were  executors 
of  the  lessor,  filed  their  bill  against  the  equitable  mort- 
gagee of  the  lease  for  specific  performance  of  the  co«  'Fry. 
venant ;  the  defence  set  up  was,  that  the  Defendant 
had  not  the  legal  estate,  and  Lord  Thurlew  decreed 
that  he  should  take  an  assignment,  for  the  purpose  of 
giving  the  Plaintifis  a  remedy  against.him. 

There  can  be  no  objection  from  the  circumstance 
that  this  is  the  bill  of  one  assignee  only,  not  of  the 
three.  One  executor  may  sue,  stating  that  his  co-ex- 
ecutors have  refused  to  concur. 

Harty  Cullefij  Weiherell^  and  Heysj  for  the  De- 
fendants. 

This  bill  is  decidedly  objectionable  in  point  of  form. 
The  estate  of  a  bankrupt  is,  by  the  assignment,  vested 
in  all  his  assignees  as  in  one  person,  and,  as  such,  they 
must  all  sue  together,  it  being  incompetent  for  one  to 
sue,  alleging  that  the  others  have  refused  to  join  in  the 
suit.  It  is  not  the  case  of  trustees  suing  for  the  benefit 
of  their  ceslui/s  que  trust.  They  are  constituted  by 
the  act  of  the  parties,  but  the  assignees  of  a  bank- 
rupt by  the  operation  of  law.  The  only  remedy  for 
an  assignee,  in  case  of  his  co-assignees  refusing,  is  to 
apply  by  petition  to  the  Lord  Chancellory  who,  upon  u 
proper  case  being  made,  will  direct  the  others  to  join 
in  the  suit  at  his  own  discretion.  The  other  objection, 
that  these  assignees,  even  if  they  had  all  joined,  are 
precluded  by  Act  of  Parliament  from  suing  without 
the  consent  of  creditors,  is  equally  conclusive.  It 
piust,  indeed,  be  admitted  that,  in  cases  where  this 
objection  has  not  been  raised,  the  Court  has  acted  as  if 

((t)  3  Bro.  166.    1  Ves.  J.  235. 
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1816.  it  did  Dot  exist;  in  other  words,  that  the  Court  will 

^"^^^^^^^  presume  an  assent,  when  it  is  not  shewn  thfi  no  assent 
lYiLKiNs       i^^g  j^^^  given.    But,  in  this  case,  the  assignees,  who 

Far.  ^^  made  Defendants,  expressly  negative  the  fiict  of 

assent,  so  iar  as  their  knowledge  extends,  and  by  that 
throw  it  on  the  other  side  to  prove  that  the  assent  was 
given.  Then  it  is  said,  that  the  construction  of  the 
Act  is,  not  to  disable  assignees  from  suing  without 
such  consent,  but  only  to  make  them  responsible  for  the 
consequence  of  so  doing ;  but  the  words  of  the  Act 
render  any  such  construction  impossible* 

As  to  the  merits  of  the  case,  the  only  ground  for  sop* 
porting  this  bill  is,  that  the  assignment  alleged  by  the 
Frjfs^  in  their  answer,  to  have  been  made  to  Moggridgt 
since  the  bankruptcy,  is  a  mere  colc^urable  assignment 
to  rid  themselves  of  their  responsibility.  We  admit 
it  to  be  so,  and  that  it  Was  made  merely  with  a  view  or 
protecting  themselves  against  the  effect  of  the  cove- 
nants in  the  original  lease.  They  had  a  right  so  to 
protect  themselves.  The  condition  in  which  they  stand 
is  this :  they  are  induced  to  make  a  loan  upon  the  se^ 
cnrity  of  property  which  they  are  led  to  believe  is  of 
very  considerable  value :  they  afterwards  advance  an 
additional  sum  for  the  assignment  of  the  equity  of  re- 
demption of  this  property :  all  this  they  have  done 
without  any  privity  with  the  original  lessor.  The  pro- 
perty now  turns  out  to  be  of  no  value ;  but,  having 
taken  it  at  that  risk,  they  are  obliged,  and  are  content^ 
to  consider  all  the  money  advanced  by  them  beyond 
what  they  have  been  enabled  to  repay  themselves  out  of 
it  as  lost.  But  that  which  is  now  aimed  at,  is  to  fix  themi 
after  a  loss  to  so  large  an  amount,  with  the  further  in- 
jury of  keeping  the  estate,  unproductive  as  it  is^  sub- 
ject to  all  the  burthens  of  the  original  lease,  operating  aa 
an  additional  loss;  and  a  loss  constantl^r  accruing. 
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What  is  the  contract  which  these  Defendants  are  1816. 

called  upon  to  execute  ?  They  had  the  whole  legal 
and  beneficial  interest  of  the  lessees,  subject  to  a 
right  of  redemption   vested  in  themselves  prior  to  the  Fry. 

bankruptcy  ;  and  it  is  only  this  resulting  equity  which 
they  have  now  agreed  to  purchase  from  the  assignees, 
and  that  in  terms  so  guarded  as  to  leave  nothing  ex- 
ecutory in  the  contract.  They  require  no  deed,  no  act 
whatever  on  the  part  of  the  assignees,  to  confirm  their 
estate  in  the  property.  They  have  taken  a  release  of 
all  the  interest  which  the  assignees  had,  or  could  have ; 
but  stipulated  for  nothing  that  could  impose  upon  them 
any  further  obligations.  No  corresponding  act  is  re- 
quired to  be  performed  on  their  part.  The  assignees 
are  bound  only  to  execute  such  deeds  as  the  put  chasers 
may  require :  more  than  this,  those  deeds  are  to  be  at 
the  expense  of  the  purchasers.  Nothing  can  be  plainer 
than  the  terms  of  such  a  contract,  which  says  merely 
that,  if  any  further  deed  is  required,  it  shall  be  at  the 
expense  of  the  purchasers ;  and  they  require  none. 

The  case  of  Staines  v.  Morris  does  not  apply  ;  for 
that  was  the  assignment  of  a  beneficial  interest  which 
the  assignee,  if  he  took  at  all,  was  bound  to  take,  sub- 
ject to  the  burthens  which  w^ere  imposed  upon  and 
went  along  with  it.  The  executor  also  had  the  legal 
estate,  and  the  contract  was,  to  take  the  whole  interest 
which  the  executor  had.  In  this  case,  the  Defendants 
contracted  for  a  benefit ;  and  shall  they,  through  a  mis- 
take as  to  the  nature  of  that  for  which  they  contracted, 
after  losing  the  price  of  the  purchases,  be  compelled 
also  to  take  a  burthen  as  incident  to  it  r 

The  legal  estate  only  can  be  made  answerable  at  law 
for  the  performance  of  covenants ;  and,  in  this  case, 
the  legal  estate  was  not  in  the  assignees  of  the  bank* 
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1816.  rupts.     In  The  Mat/or  of  Carlisle  v.  BlHmire(a},  the 

question  was,  Whether  an  action  on  the  covenant  were 
well  brought  against  the  Defendants,  (who  were  only 

Fry.  devisees  of  an  equity  of  redemption  in  the  estate  of 

the  Covenantor,)  as  assignees  of  all  the  estate,  rights 
title,  and  interest  of  the  Covenantor  ;  and  it  was  held 
that  it  was  impossible  to  s&y  that  the  Defendants  were 
assignees  witliin  the  sense  and  meaning  of  the  terms, 
^^  which  respect  that  description  and  quality  of  estate 
alone,"  namely,  legal  estate,  in  virtue  whereof  par- 
ties are  not  at  all  liable  to  actions  of  covenant,  as  as- 
signees (6). 

Then,  how  can  it  be  said  that  the  assignees  are 
bound  to  protect  the  interest  of  the  bankrupts  ?  Sup- 
posing they  were  so  bound,  no  conveyance  to  be  ex- 
ecuted by  these  Defendants  could  in  any  respect  benefit 
them.  A  bankrupt  cannot  be  sued  in  debt ;  but,  till  the 
late  statute  (c),  he  would  have  remained  liable  for  ever 
in  covenant.     Mills  v.  Auriol  (d). 

To  sum  up  the  whole,  it  is  not  pretended  that  the 
Defendants  are  liable  to  be  called  on  to  give  covenants 
of  indemnity  under  the  original  deed.  Neither  are 
they  liable  under  the  agreement,  because  that  agree* 
ment  was  to  take  a  mere  equity,  they  having 
already  the  whole  beneficial  interest,  subject  to  that 
equity,  besides  a  perfect  legal  title.  The  agreement 
can  add  nothing  to  the  terms  of  the  original  deed ; 
therefore,  if  not  bound  by  the  latter,  they  cannot  be 

• 

(a)  8  East,  487.  8  East,  311.      WaOhofn  v. 

{b)  P.  496.  MarhtsCy    ibid.  314,    note. 

(c)  49  Geo.  3.  c.  121.  Millen  versus   WhiUenburyy 

(d)  1  11.  Blackst.  433.—  1  Campb.  498.      BomrdUhn 
And  see    Boot   v.   JVikoHy  v.  Dgkon^  Fetke,  937. 
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bound  by  the  conjoint  operation  of  both.     But,  lastly,  if  ^^* 

supposing  they  had  been  liable  in  equity,  after  entering 
into  the  agreement,  their  liability  has  ceased,  in  con- 
sequence of  the  subsequent  assignment ;  and  they  had  Fry. 
a  right  to  assign.     Taylor  v.  Shum  (a). 

Sir  S.  Romillj/y  in  reply. 

This  is  not  a  question  in  Tvhich  the  creditors  have 
any  interest,  therefore  not  a  question  within  the  mean- 
ing of  the  Act,  requiring  their  assent  to  a  suit  insti* 
tuted  for  their  benefit.    With  regard  to  the  objection, 
that  one  of  several  assignees  cannot  file  a  bill  without 
tlie  rest  joining,  it  applies  equally  to  the  case  of  ex- 
ecutors, and  yet  it  is  established  that  one  of  several 
executors  may  so  act ;  and  that,  in  equity,  he  may  sue 
on  his  own  account,  although  in  law  he  is  required  to 
proceed  in  the  name  of  himself  and  his  co-executors. 
It  is  liot  necessary  to  shew  collusion  in  the  other  ex- 
ecutors ;  he  may  proceed  solely  on  his  own  redponsi- 
bility ;  and  nothing  is  more  common  than  for  an  ex- 
ecutor so  to  proceed.     The  objection,  in  the  case  of 
assignees,  will  hold  good  only  to  this  extent ;  that, 
ivhen  there  has  been  a  meeting  of  creditors  who  au- 
thorise the  assignees  to  institute  a  suit,  and  then  one  of 
the  assignees  refuses  to  act,  alleging  that  he  does  not 
think  it  for  their  benefit  that  the  suit  should  be  insti- 
tuted, his  co-assignees  cannot  proceed  without  him,  but 
must  petition  the  Chancellor. 

The  case  then  is  reduced  to  that  which  is  the  main 
question  upon  the  merits.  Whether  the  bankrupt  him- 
self is  entitled  to  have  the  covenant  for  indemnity 
inserted  in  the  assignment  to  be  executed  pursuant  to 

(a)  1  Bob.  &  Pal.  SI, 
S2 
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1816.  the  agreement ;  and,  if  he  is  entitled,  whether  his  as* 

^^^^^^'^  signee  has  a  right,  oi:  rather  whether  it  is  not  bis  duty, 

WiLKiNs  ^^  institute  this  suit  for  the  bankrupt's  benefit. 


Fry. 


In  this  view  of  the  case,  the  supposed  hardship  of 
it  is  wholly  out  of  the  question.  The  Defendants  having 
taken  an  assignment  of  the  whole  legal  interest  in  these 
mines,  work  them  for  their  own  benefit,  and  then  -enter 
into  an  agreement  to  take  in  the  outstanding  equity, 
so  as  to  give  themselves  the  absolute  ownership,  free 
from  redemption.  What  is  this  more  than  the  lease 
of  a  mine  for  a  long  term  of  years  ?  If  the  lessee 
thinks  fit  to  exhaust  it  in  the  beginning  of  his  term, 
and  so  to  anticipate  the  whole  benefit,  the  only  com- 
pensation he  can  make  to  the  lessor,  and  to  which  the 
lessor  is  fully  entitled,  is  to  secure  his  interest  re- 
served on  the  lease  for  the  remainder  of  the  term.  Ity 
then,  there  were  any  hardship  in  the  case,  it  would 
fall  on  BacoTij  the  original  lessor,  and  not  on  these 
Defendants. 

There  is  no  question  but  the  bankrupts  remained 
personally  liable,  and  are  still  liable,  notwithstanding 
the  Act  of  Parliament,  in  respect  of  future  breaches  of 
covenant.  Then,  are  they  not  entitled  to  the  same 
protection  as  if  they  were  not  bankrupts  ?  And  how 
can  they  be  protected  otherwise  than  by  their  assig- 
nees ?  They  cannot  institute  a  suit  for  their  own  be- 
nefit.  They  need  not  be  parties  to  a  suit  instituted  by 
their  assignees  on  their  behalf ;  for  the  assignees  re- 
present all  persons  having  any  interest  in  the  estate  as 
fully  and  effectually  as  an  executor.  Alsager  v.  Itowr 
let/ (a).    Then,  supposing  the  assignees  to  have  the 

(c)  6  Ves.  748.  See  also,  UiUrson  ▼.  MatTy  4  Ves,  i. 
OD  the  point  as  to  executors,     95.       Bro.  270^  and  others 
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power  of  calling  for  the  execution  of  an  agreement  1816^ 

made  with  the  bankrupts,  for  their  benefit^  are  they 
not  bound  to  exercise  that  power  ? 


Consider  this  as  if  there  had  been  no  previous  mort* 
gage,  but  a  mere  contract  to  take  an  assignment  of  the 
estate  of  the  bankrupts :  should  we  not,  under  such 
circumstances,  be  entitled  to  compel  the  purchaser  to 
give  us  a  covenant  for  indemnity  ?  Certainly ;  for 
this  would  then  be  precisely  the  case  of  Staines  v.  Mor^ 
rh.  Then,  how  is  that  case  distinguishable,  in  prin- 
ciple, from  the  present  ?  But  that  of  Lucas  v.  Cb- 
maford  is  still  nearer,  being,  like  this,  the  case 
of  an  equitable  assignment,  and  the  Defendant  con* 
tending  that,  having  no  title  but  as  mortgagee,  he  teas 
not  bound  by  the  covenants  in  the  lease  which  he  had 
accepted  by  way  of  deposit.  The  Plaintiff  in  that 
case  was  the  representative  of  the  original  lessor ;  and 
we,  in  the  present  case,  stand  in  the  same  situation 
with  Stapletofij  the  lessee,  who  was  also  a  Defendant 
tliere.  The  Lord  Chancellor,  ThurloWy  decided  that 
the  equitable  mortgagee  could  not  take  the  estate  as  a 
security  without  the  burthen  that  was  upon  it,  which, 
being  once  accepted,  he  could  not  abandon,  and 
therefore  decreed  that  he  should  take  an  assignment. 
The  Defendants,  in  this  case,  are  clearly  bound  by  the 
same  equity. 

The  Master  of  the  Rolls. 

If  the  bill  in  this  case  can  be  supported  upon  the 
merits,  I  do  not  think  it  is  liable  to  be  defeated  by 

of    that    class    of    cases  ;     nees,  Saxton  t.  Dodis^    18 
and,  with   regard  to    assig-     Ves.  7% 
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1816.         either  of  the  two  preliminary  objections  taken  in  the 
^""^^^^^       opening  of  the  cause. 

WlLKINS 

Fry.  This  is  not  a  suit  instituted  on  behalf  of  creditors, 

nor  have  they  any  concern  in  the  result  of  it ;  for,  so 
fiir  as  respects  their  interests,  it  is  admitted  that  thei 
agreement  in  question  h^s  been  fully  performed.  But 
the  bill  insists  that  it  has  not  been  performed  to  the  ex- 
tent in  which  the  Defendants,  (the  Messrs.  Frj/s\  are 
bound  to  }>erform  it,  in  respect  of  the  indemnity  to 
which  the  bankrupt  or  the  assignees  claim  to  be  en- 
titled. 

Now,  if  there  be  a  right  to  such  indemnity,  I  do 
not  see  how  the  dissent  of  some  of  the  assignees  caa 
prevent  the  others  from  asserting  that  right. 

All  person^  who  haye  a  joint  interest  roust  join  in  an 
action  at  law ;  but  in  equity,  it  is  sufficient  that  illl 
parties  inteneated  in  the  subject  of  the  suit  should  be 
before  the  Court,  either  in  the  shape  of  Plaintiflb  or 
of  Defendants. 

» 

If  either  do  I  see  how  the  proliibition  of  the  statute 
of  the  dth  Geo.  2.  can  apply  to  a  case  of  this  description. 

In  the  clause  immediately  preceding  that  which  ia 
referred  to  (a),  a  time  had  been  fixed,  within  which  the 
assignees  should  make  a  final  dividend,  unless  ^eme 
suit  at  law,  or  in  equity,  should  be  dependyig,  or  some 
of  the  property  should  be  outstanding.  Now,  as  suits 
in  equity,  generally,  and  almost  necessarily,  do  depend 
for  a  longer  period  than  suits  at  law,  and  conseqaently 

(<i)  5  Geo.  %  c,  30.  s.  37. 
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must  longer  delay  the  final  dividend,  it  was  thought  I8l€. 

proper  by  this  clause  to  give  the  creditors  a  right  to 

decide  for  themselves,   whether  any  proceedings  in 

equity  should  be  instituted  for  their  interest  with  re«  Fjir» 

spect  to  a  bankrupt's  property ;  but  a  suit,  in  which 

the  creditors  have  no  interest,  which,  neither  in  its  re^ 

suit  nor  by  its  dependance,  can  injure  or  benefit  them, 

cannot  be  such  a  suit  as  the  legislature  meant  to  gif  e 

Ihem  a  right  of  stopping  tn  limine^  by  saying,  we  do 

-not  choose  it  shall  be  instituted* 

Then  as  to  the  merits — That  which  is  claimed  by  this 
bill  is,  that  the  Defendants,  (the  Messrs.  Frys),  shall  be 
compelled  to  take  an  assignment,  containing  such  co* 
venants  on  the  part  of  the  said  Defendants  as,  with 
reference  to  the  interest  of  the  assignees,  and  also  of 
the  bankrupt,  may  be  reasonably  required  ibr  their  in- 
demnity. The  real  question  in  the  cause  is,  whether 
these  Defendants  are  bound  to  enter  into  any  cove* 
Aants  of  indemnity,  for  the  protection,  either  of  the 
bankrupt  or  of  the  assignees,  against  the  rent  and  co- 
venants reserved  by  the  original  lease ;  for  it  must  he 
admitted,  that  a  mere  formal  assignment,  containing  no 
3nch  covenants,  would  be  an  idle  ceremony,  and  pro- 
ductive of  no  advantage  to  any  person. 

Now  the  doctrine  with  respect  to  the  covenants 
which  the  vendor  of  a  lease  is  entitled  to  require,  in*> 
dependently  of  positive  stipulation  from  the  vendee, 
hsa  been  very  clearly  laid  down  by  my  Lord  Chancel* 
ior,  in  the  case  of  Staines  v.  Morris  (a).  When  I 
apeak  of  covenants  that  may  be  exacted  independently 
of  positive  stipulation,  I  mean  such  as  are  incident  to 
the  nature  of  the  contract,  and  presumably  therefore 

(a)  1  Ves.  &  B.  8. 
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1818.  in  the  contemplation  of  both  the  parties  to  that  cot 

tract.  When  a  lessee  carries  his  lease  to  market,  h; 
intention  must  be,  at  one  and  the  same  time,  to  g< 

Fbt.  quit  of  the  burthen,  as  well  as  of  the  benefit,  of  li 

lease  ;  and,  although  he  cannot  do  that  effectually  i 
between  himself  and  his  lessor,  to  whom  he  must  sti 
continue  bound,  yet  he  can  obtain  an  indemnity  fro 
the  vendee  of  the  lease,  and  it  is  reasonable  that  tk 
indemnity  should  be  given  by  the  person  who  is  to  1 
immediately  invested  with  all  the  beneficial  intere 
in  that  lease.  That  doctrine  the  Lord  Chancellor  lai 
down  in  the  case  that  I  have  mentioned.  Lord  71hn 
low  intimated  the  same  opinion  in  the  case  of  Pembi 
V.  Mathers  (a),  although,  in  tife  insult  of  that  case,  h 
Lordship '  directed  an  issue  to  try  whether  there  wi 
not  an  express  promise,  on  the  part  of  the  purchaiae 
to  indemnify  the  seller  of  the  lease. 

In  the  case  of  Lucas  v.  Comerford(b)  no  questic 
was  raised  or  decided  with  respect  to  the  covenan 
which  the  purchaser  of  a  lease  is  compellable  to  ent 
into.  Comerford  was  the  equitable  mortgagee  of  tl 
lease,  and  he  was  in  possession  ;  and,  if  he  had  had  tl 
legal  possession,  it  is  clear  he  might  have  been  soc 
at  law  on  the  covenants  in  the  lease  ;  and  that,  whethi 
he  had  entered  into  any  personal  covenant  or  not.  Tl 
landlord  brought  his  bill  for  the  purpose  of  enforcing 
specific  performance  of  the  covenant  to  rebuild  :  Ha 
covenant  had  attached  during  the  time  that  the  mor 
gagee  was  in  possession,  and  it  remained  unperformei 
If  the  assignment  had  been  a  legal  assignment^ 
could  have  been  sued  at  law  for  the  breach  of  that  c 
venantby  tlie  landlord ;  but  the  landlord  sued  in  equ 
because  he  was  only  an  equitable  assignee,  and 


(a)  1  Bro.  52.  (&)  3  Bro.  166.  1  Ves.  J.  — 


WlLKIUS 
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Thurhw  refused  a  decree  for  specific  performance,  on         1816. 
tbe  ground  that  a  Court  of  Equity  does  not  specifically 
execute  a  legal  assignment ;  but  he  decreed  that  Comer* 
ford  should  render  his  equitable  into  a  legal  estate,         Fry* 
tbe  consequence  of  which  would  be  that  the  landlord 
would  have  a  right  to  proceed  at  law  against  him. 

Now,  see  how  the  case  stands  with  respect  to  assign 
nees  in  banlu'uptcy :  they  do  not  obtain  the  property 
of  a  bankrupt  by  any  contract  between  them  and  the 
bankrupt ;  they  take  it  by  the  operation  of  law,  and 
enter  into  no  covenants  to  indemnify  the  bankrupt 
against  the  covenants  in  his  leases.  They  may  waive 
his  leases,  and  so  not*become  liable  to  the  landlord  at 
all ;  they  may  take  to  them,  subject  only  to  such  liabi* 
lity  as  attaches  upon  all  assigns,  that  is,  a  liability  to 
be  sued  on  such  covenants  as  binds  assigns  during  the 
time  they  retain  that  character ;  but,  when  they  cease 
to  retain  it,  their  liability  ceases,  the  privity  of  estate 
which  alone  makes  them  liable  to  be  sued  being  deter- 
mined. .  Th&  assignees,  therefore,  of  a  bankrupt,  after 
they  have  parted  with  the  possession  of  their  lease,  are 
not  liable  to  be  sued  at  all ;  they  stand  in  no  need  of 
an  indemnity,  and  there  is  no  principle  on  which  they 
can  require  it  for  the  vendee  of  their  estate. 

The  case  of  an  executor  is  altogether  different :  an 
executor,  te  the  extent  of  assets,  is  liable  to  be  sued 
upon  his  testatdc^  covenants,  without  regard  to  his 
having,  or  not  having,  the  possession  of  the  lease. — 
Even  if  the  testator  had,  before  his  death,  assigned 
the  lease,  the  executor  would  not  be  the  less  liable  to 
be  sued  upon  the  covenants.  He  cannot,  by  assigning 
it  away  himself,  get  rid  of  his  liability  to  be  sued. 
There  is,  therefore,  a  reason  why  he  should  require  a 
covenant  of  indemnity,  just  as  much  as  there  was  why 
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1816*  the  testator  himself  should  hav^  required  such  a  cove- 

^"^^'^^  nunt ;  because,  as  the  testator  was  bound  by  the  per- 

iWJ^n  goQgi  coyenant,  the  executor  is  bound  to  the  extent  of 

F%Y.  assets  by  the  same  covenant. 

In  the  case  of  Staines  v.  Morris  (a),  the  Lord  Chnn* 
cellar  held  that  Sir  JVilliam  Staint^  was  bound  by  an 
express  personal  covenant,  though  he  had  not  executed 
the  instrument  in  which  it  was  contained.  He  took 
the  estate  under  that  instrument,  and  therefore  took  it 
subject  to  the  accompanying  covenant.  His  executor, 
therefore,  had  a  right  to  require  that,  when  he  carried 
the  lease  to  market,  the  purchaser  of  that  lease  should 
enter  into  a  covenant  to  indemnify  him  from  any  fu- 
ture suit  to  which  he  would  otherwise  remain  liable. 
An  assignee  has  no  such  ground  for  requiring  such  a 
covenant. 

But,  supposing  that,  with  regard  to  assignees  im 
general,  it  were  a  matter  of  doubt  whether  they,  bar- 
ing once  taken  to  the  bankrupt's  lease,  could  get  rid 
of  the  liability  to  be  sued  by  afterwards  parting  with 
that  lease ;  yet  these  assignees  never  were  at  any  mo* 
ment  liable  to  be  sued  upon  any  one  of  the  covenants 
in  the  lease,  because  it  never  could  be  alleged,  as 
against  them,  that  ail  the  estate,  right  and  interest  of 
the  bankrupt  in  the  premises,  came  to  and  was  vested 
in  them,  which  it  is  necessary  to  declare,  in  order  to 
maintain  an  action  against  an  assign  upon  a  covenaat. 
They  take  nothing  from  the  bankrupt  but  a  mere  equity 
of  redemption  ;  for  he  himself  had,  before  his  bank- 
ruptcy, assigned  away  the  whole  legal  estate.  Indem- 
nity to  them,  therefore,  would  be  without  a  meaning, 
for  no  question  could  ever  arise  whether  they  bad  or 

(a)  1  Yes.  &  B.  8. 
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liad  not  ceased  to  be  liaMe^  in^tspiuch  as  their  liability  181ft. 

Qever  had  any  existen^:^.  -^V*^^ 

WiLKIHS 

If,  then,  the  assignees  themselves  do  not  need,  and  Fry. 
cannot  require,  a  covenant  for  their  own  protection, 
can  they  insist  upon  such  a  covenant  for  the  protection 
of  the  bankrupt  ?  I  must  here  again  repeat  what  I 
before  said,  that  the  assignees  do  not  take  from  the 
bankrupt  his  property  by  virtue  of  any  contract,  but 
by  the  operation  of  a  positive  law.  The  rights  and 
obligations  implied  in  a  transaction  between  two  par- 
ties dealing  upon  an  equal  footing  with  each  other, 
cannot  come  in  question  in  such  a  case  as  this.  The 
bankrupt  has  no  right  to  prescribe  any  terms  upon 
which  he  will  part  with  his  property.  It  is  wrested 
from  him  for  the  benefit  of  his  creditors,  and  is  to  be 
applied  to  the  best  advantage,  for  the  purpose  of  pay- 
ing their  debts.  The  assignees  take  a  beneficial  in- 
terest in  the  lease,  while  the  bankrupt  himself  continues 
burthened  with  all  the  covenants.  This  is  clearly  the 
case  so  long  as  the  assignees  themselves  continue  in 
possession  of  the  lease,  because  they  may  use  the  lease 
to  the  best  advantage ;  and  the  bankrupt,  in  the  mean 
time,  has  no  covenant  of  indemnity  whatsoerer.^  Now, 
can  his  situation  be  altered,  or  can  a  new  right  accrue 
to  him  merely  because  the  assignees,  i^istead  of  them- 
selves enjoying  the  benefit  of  the  lease,  choose  to  carry 
that  lease  to  market,  and  to  make  profit  of  it  in  tii# 
duipe  of  sale,  instead  of  in  the  shape  of  enjoyment  ? 
What  right  accrues  to  the  bankrupt  from  that  use 
which  they  make  of  his  property  ?  What  is  it  that 
they  ofer  to  sell  ?  The  same  beneficial  lease  which 
they  themselves  have.  They  have  a  beneficial  lease  to 
sell ;  and  can  they  say  to  the  purchaser,  it  is  not  that 
beneficial  lease  which  you  have  bought,  but  you  have 
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1816.  wards  abandoned  ;    and  it  appeared  that,  in^conse* 

quence  of  the  amendment  in  the  Petitioner's  healtli^ 

Glovee  in  the  ^^  proceedings  whatever  had  taken  place  under  the 

Matter  of      Commission,  either  before  or  since  the  date  of  the 

Glover.        1^^^^^. 


The  Lord  Chancellor, 

I  can  make  no  order  on  the  subject  of  costs.  If  the 
solicitor  had  proceeded  for  the  benefit  of  the  indivi« 
dual,  and  a  committee  of  the  person  and  estate  had 
been  regularly  appointed,  I  might  have  done  some- 
thing ;  but  now  there  is  no  fund  on  which  any  order 
can  be  made  to  attach,  and  the  solicitor  must  look^  in 
this  instance,  for  his  indemnity  to  the  person  by  whoiu 
he  was  employed.  The  Commission  must  be  super- 
ceded ;  but  I  have  no  concern  with  the  costs  what- 
ever (cr). 

(a)  See  Ex  Parte  Ferne^     Sanderson^    Coop.  108« 
5  Ves.  832.     Sherzcood  y. 
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ground  for  the  claim  it  sets  up;   and  that  it  must  1816. 

be  dismissed  with  costs  against  the  co-assignees  of  the  ^^'V^^^ 

Plaintiff:    but,  as  the  question  is  new,  the  Plaintiff  Wilkini 

mnst  not  pay  the  costs  of  the  other  Defendants.  pny. 


Ex  parte  GLOVER,  in  the  Matter  of  GLOVER.  Feb.  27. 

A  PETITION  was  presented  on  the  part  of  a  per-  No  costs  to  a 

son  against  whom  a  Cpmmission  of  Lunacy  had  party  suing  out 

issued;  complaining  of  improper  conduct  in  the  wit-  aCommbsionof 

nesses  examined  on  the  inquisition,  alleging  the  sub-  I^""*^yi  which 

frequent  recovery  of  the  Petitioner,  and  therefore  pray-  ^**  ^ 

ins  that  the  commission,  under  which  no  further  pro-         <,       ^     a- 
"o  ^  tr        wards  supersed- 

ceedings  had  been  had,  might  be  superseded.  ^ .  because,  the 

property  never 

Sir  S.  Romilli/y  in  support  of  the  Petition  ;  which  haying  come  in- 

was  not  opposed.  to  the  possession 

of  the    crown, 

Treslove,  for  the  Solicitor  under  the  Commission,  thereisno  fund 
applied  for  costs,  alleging  that  there  were  no  imputa-  . 

tions  in  the  Petition  against  his  Client,  who  had  been 
employed  by  the  Petitioner's  Wife,  at  whose  instance 
the  Commission  had  issued;  and  producing  a  letter 
written  by  the  Petitioner  to  the  Solicitor's  agent  in 
town,  subsequent  to  the  time  of  his  alleged  recovery, 
wherein  he  expressed  his  opinion  that  it  was  better  the 
Commission  should  proceed,  and  his  Wife  be  ap- 
pointed sole  Committee,  being  persuaded  that  many  of 
the  persons  who  owed  him  money  would  much  sooner 
pay  it  to  her  than  to  himself.  This  suggestion  was  after- 
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Briccy  until  he  should  attain  twenty-four,  and,  on  his 
attaining  that^  age,  to  be  paid,  assigned,  or  transferred 
to  him,  or  as  he  should  appoint. 

Ma^  16,  1772. — By  codicil  of  this  date,  after  con- 
firming his  will  as  to  the  bequest  of  the  personal  es« 
tate,  and  reciting  that  he  had,  since  making  bis  will, 
purchased  certain  estates  in  fee-simple,  the  testator  de- 
vised those  after-purchased  estates  to  such  person  and 
persons,  and  for  such  estate  and  estates,  &c.  as  the 
estates  devised  by  his  will. 

June  28,  1773. — Assignment  to  the  testator,  by  way 
of  mortgage,  of  certain  leasehold  premises  at  Kingston j 
in  the  parish  of  Canford  in  the  county  of  Dorset. 

October  12,  1774. — By  a  second  codicil  to  his  will, 
of  this  date,  after  nominating  certain  other  persons  to 
be  executors  and  trustees,  jointly  with  those  named  in 
his  will ;  and,  after  reciting  that,  since  making  his  will 
and  former  codicil,  he  had  purchased  a  certain  mes- 
auage,  &c.  at  Kingston^  (describing  the  premises  con- 
tained in  the  assignment),  the  testator  proceeded  as 
follows — ^^  Now  I  do  hereby  give  and  devise  the  same 
unto  my  said  executors  and  trustees,  for  such  estate 
and  estates,  and  in  such  manner  and  form,  as  all  my 
other  messuages,  lands,  tenements,  hereditaments,  and 
real  estate^  are  by  me  given  and  devised  by  my  said 
will." 


By  a  third  codicil,  the  testator  confirmed  his  will  and 
two  former  codicils,  ^^  and  every  clause,  bequest,  de- 
vise, use,  trust,  and  limitation  therein  contained,'*  ex- 
cept as  to  a  certain  estate,  which  he  devised  as  therein 
mentioned,  and  appointed  another  trustee  and  executor 
joiatly  with  the  former. 
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April  28,  1785. — By  indenture  of  this  date,  the  sur- 
viving executors  of  the  will  of  George  TitOy  by  the 
direction  of  George  Tito  Brice^  (then  in  possession  of 
the  devised  estates  under  the  will  and  codicils),  as* 
eigned  the  mortgaged  premises  at  Kingston^  ^^  for  the 
then  residue  of  the  said  terms  therein,"  to  a  trustee 
for  Tatty  who  had  previously  purchased  the  equity  of 
redemption. 

In  1798,  Tait  sold  to  Brounckery  who  afterwards 
made  his  will,  by  which  he  devised  this  estate  to  trus- 
tees, to  sell;  and  on  the  2Sd  of  August  1814,  the  same 
was  accordingly  put  up  to  sale  by  public  auction,  under 
an  order  made  in  this  cause,  and  one  Fryer  reported 
purchaser,  at  the  sum  of  £3510. 

Objections  were  subsequently  raised  to  the  title  on 
the  part  of  the  purchaser,  and  upon  a  reference  ob- 
tained by  petition,  the  Master  reported  that  a  good 
title  could  be  made. 

The  question  now  came  before  the  Court  upon  an 
exception  to  this  Report. 


8TS 


1816. 


Brounckee 
Bagot. 


Sugden^  in  support  of  the  exception. 

In  order  to  establish  the  title  to  the  estate  in  ques- 
tion, it  must  be  shewn  that  the  absolute  interest  in  the 
term  assigned  by  the  indenture  of  1773,  passed  to 
George  Tito  BricCj  under  the  will  and  codicils  of 
George  Tito  ;  and,  in  order  to  make  out  this  point,  it 
is  contended  that,  by  the  will^  the  testator  has  given 
him  an  estate  tail  in  all  his  real  estates,  and  that  tlie 
codicil,  giving  him  this  leasehold  '^  for  such  es- 
tate and  estates^  and  in  such  manner^'  ^s  he  had  be« 
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fore  given  his  real,  passes  the  absolute  interest  in  that 
estate,  by  virtue  of  the  rule  of  law  that  there  can  be 
no  entail  of  personal  property. 

Now,  it  must  be  admitted  that  the  words  by  which 
the  real  estates  are  given  to  George  Tito  Brice^  are 
words  which,  it  is  now  decided,  will  be  suificient  to 
create  an  entail  in  the  real,  and  which,  consequently, 
if  applied  to  the  personal  estate,  would  pass  the  abso* 
lute  interest.  But  these  words  are  not  used  in  the  co- 
dicil, which  merely  gives  by  reference  to  the  estate  be- 
fore given ;  and  what  we  have  to  contend  is  that,  in 
construing  these  words  of  reference,  the  actual  inten- 
tion of  the  testator  is  to  be  come  at,  if  possible,  with  a 
view  of  deciding  the  question  as  to  what  estate  it  was 
that  intention  to  pass  by  the  codicil. 

For  this  purpose,  it  is  to  be  remembered,  that  the 
intention  of  the  testator  is  the  only  acknowledged  rale 
for  the  construction  of  wills.  The  Courts  have,  in 
certain  cases,  taken  upon  themselves  to  determine  that 
from  such  afid  such  forms  of  expression,  such  or  such 
an  intention  is  necessarily  to  be  implied ;  and  thus,  by 
certain  established  laws  of  construction,  have  super- 
seded, in  these  particular  instances,  the  application  of 
an  actual  apparent  intention. 

But  where  an  estate  is  given,  as  in  the  present  in- 
stance, not  by  express  words,  but  by  reference  to  ano- 
ther part  of  the  will  in  which  a  certain  form  of  words 
is  used :  the  question  then  to  be  asked  is,  not  what 
those  words  imply  in  legal  construction,  but  what  the 
testator  really  believed  himself  to  be  doing  when  he 
referred  to  them  for  the  purpose  of  declaring  his  in* 
tention  as  to  the  property  of  which  he  was  at  tlkat  time 
disposing. 
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Tha  first  case  in  which  it  ivas  decided  that  where  as 
le  is  given  for  life,  with  remainder  to  the  heirs  of 
.6  body  of  the  tenant  for  life,  notwithstandiag  the  in- 
rposition  of  an  estate  to  trustees  to  preserve  contia- 
nt  remainders,  the  remainder  to  the  heirs  of  the 
iy  so  unites  with  the  estate  for  life  as  to  vest  an  ' 
late  tail  in  the  first  t^er,  is  that  of  Coulson  v.  Coul* 
Ji(a);  a  decision,  at  the  time,  and  long  afterwards, 
osidered  so  repugnant  to  the  manifest  intention  of 
testator,  that,  in  order  to  avoid  it,  Lord  Sard* 
tkcj  in  Bagshaw  v.  Spencer  (6),  took  the  distinction 
een  a  trust  in  equity  and  a  mere  legal  estate^  which 
since  been  held  to  render  that  last-mentioced  case 
anomalous  in  point  of  doctrine  (c). 


1816. 


Bbouncksb 
Bagot. 


It  must,  therefore,  no  longer  be  disputed  that  the 
^ords  here  used  will  give  an  estate  tail,  even  where  it 
^  certain  that  the  testator's  intention  was  to  give  only 
^  estate  for  life.    But  this  was  a  construction  against 
^ich  the  Courts  long  struggled;  and  it  was  con* 
^dered  and  reconsidered  by  the  Qrst  authorities  in  the 
^W,  so  as  to  evince  the  strongest  anxiety  to  get  out  of 
Its  influence.     But  to  the  present  case  the  same  rule 
^oes  not  apply.     In  sacrificing,  (as  in  the  case  of  Coul' 
'c^  V.  Coulcon)^  the  particular  object  of  the  testator,  so 
^r  as  to  say  that  the  person  to  whom  he  meant  to  give 
^n  estate  for  life  shall  take  an  estate  tail,  you  have  the 
>>u^rit  of  making  a  particular  private  intention  yield  to 
^at  which  the  law  says  is  the  general  intention.    But, 
^here  the  property  given  is  leasehold,  instead  of  being 


(a)  2Stra.  1125.     2  Atk.  (c)  Hodgson  v.  Ambrose, 

^'t^.     See   Fearae's    Cont.     Doug.  330.      Fearue,  272. 
.  249.  Doe  ?.  Laming,  2  Burr.  1 109. 

<6)  1  Ves.  142.     2  Atk.     Fearne,  235. 
6,  670,  677.  Feamc,  178. 
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freehold,  all  inference  of  intention  must  be  defeated 
by  a  construction  which,  rendering  the  interest  abso- 
lute in  the  first  taker,  cuts  off  entirely  every  succeed- 
ing limitation.  Is  this,  then,  a  case  in  which  the  Court 
will  strain  itself,  by  bare  analogy  to  an  arbitrary  rule 
of  construction,  to  render  null  the  manifest  intention 
of  a  testator  ? 


Ward  v.  Bradley  {a)^  Jacobs 'v.  Amy  ait  (6),  Hodgson 
v.  Bussey{c\  Li/des.Lyde{d)^  are  all  cases  in  which 
words  that  would  have  been  construed  words  of  limita- 
tion in  a  devise  of  real  estate,  were  held  to  operate  as 
words  of  purchase  in  passing  a  chattel  interest.  I  cite 
these  cases  only  for  the  purpose  of  shevnng  the  extreme 
anxiety  of  the  Courts  to  get  out  of  the  rule  wherever 
it  is  possible  to  do  so. 

Knight  V.  Ellis  (c).  Ex  Parte  Sterne  (/),  Keilt/  v. 
Fowler  (g).  If  words  are  to  be  found  in  any  subse- 
quent part  of  a  will  to  repel  the  presumption  of  law 
arising  out  of  that  which  precedes  it,  they  will  be  care- 
fully taken  hold  of  and  examined.  The  case  of  jPort A 
V.  Chapman  (A)  was  much  more  difficult  to  deal  with 
than  the  present;  yet  there,  in  order  to  give  efiect 
to  the  limitation  over  of  the  chattel  interest,  it  was 
decided  that  the  same  expression  of  ^^  leaving  no  is- 
sue," should  be  construed,  as  to  the  freehold,  a  dying 
'Without  issue  generally,  and,  as  to  the  leasehold,  re- 
-strained  to  dying  without  issue  living  at  the  death  of 
4he  testator. 


f  *)  4  3ro.  5*SL 
479.  a. 

(c)  2  Atk.  89. 

(d)  1  T.  R.  593. 


(e)  2  Bro.  570. 
13  Ves.  (/)  6  V«8.  166. 

(g)  Vide  Feame's    Ex. 
Der.  236. 

(h)  I  P.  W.  663. 
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If,  in  the  present  case,   the  codicil  had  expressly  1816. 

given  this  leasehold  estate  to  George  Tito  Brice 
for  life,  with  remainder  to  trustees  to  preserve,  &c. 
with  remainder  to  the  heirs  of  the  body  of  BricCj  upon  Bagot. 
the  authority  of  all  the  cases,  this  would  not  have 
passed  the  absolute  interest  to  the  first  taker.  Then 
why  is  it  to  be  construed  as  doing  so  by  way  of  re* 
lation  ? 

Preston^  for  the  Master's  report. 

There  is  no  reasonable  ground  for  doubt  that  it  was 
the  testator's  intention  to  give  by  this  codicil  agreeably 
to  the  rules  of  law.     In  order  to  raise  the  contrary 
inference,  it  is  necessary,  in  the  first  place,  to  assume 
that  the  testator  did  not  mean  to  give  an  estate  tail  by 
the  words  he  has  used  in  devising  his  real  estates.  But 
this  is  a  point  not  to  be  conceded ;  for,  as  it  has  been 
clearly  decided  by  a  long  succession  of  cases  that  tl^ose 
words  are  calculated  to  pass  that  degree  of  interest  in 
real  property,  the  presumption  in  every  case  that  now 
arises  must  be  that  the  testator  was  not  ignorant  of  the 
law,  but  intended,  in  fact,  that  which  the  law  says  he 
shall  be  taken  to  have  intended.   Then,  if  he  has  given 
an  estate  tail    in  his  real  property,   what  does  he 
mean  by  saying  that  he  gives  his  leasehold  ''  for  such 
estate  and  in  such  manner"  as  he  had  already  given 
bis  freehold,  but  to  give  an  estate  tail  in  his  leasehold 
also  ?     But  that  is  an  intention  which  the  policy  of  the 
law,  aiming  against  perpetuities,  prevents  from  taking 
effect,  by  saying  that  when  a  chattel  interest  is  limited 
to  one  in  tail,  that  is  an  absolute  and  complete  dispo- 
sition of  the  whole  to  himself  and  his  executors.  There 
is  no  more  in  the  case  than  this.     Then  what  should 
prevent  the  rule  of  law  from  operating  ?     But,  grant- 
ing that  the  intention  of  the  testator  were  necessarily 
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Brouncker 

9. 

Bagot. 
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such  as  it  is  represented  to  be,  bow  would  it  be  better 
efected  by  giving  force  to  the  construction  contended 
for  ?  By  that  constroction,  George  Tito  Brice  would 
take  this  leasehold  estate  for  life ;  but  the  remainder  in 
tail  would,  by  the  rule  of  law,  vest  the  absolute  in- 
terest in  his  eldest  son.  Thus  the  father  would  be 
defeated  of  the  power  of  disposing  of  the  property, 
only  to  vest  that  power  in  the  son,  to  whom  there  is 
no  more  reason  for  imagining  that  the  testator  meant  to 
give  the  power  than  to  the  father. 


Nothing  can  be  more  differenit  than  the  present  case 
fix»  that  of  Forth  v.  Chapfnan{a%  where  the  reason 
of  giving  the  same  words  a  diflerent  constimctioii, 
in  the  case  of  the  freehold  and  that  of  the  leasehold 
estates  devised,  was,  because  otherwise  the  limitations 
over,  as  to  the  leasehold,  would  have  been  entirely  de- 
feated. All  the  other  cases  that  have  been  cited  in- 
volve a  similar  distinction  :  but,  in  Daw  v.  Pitt  (A), 
where  the  point  was  expressly  raised  as  to  a  limitation 
over  in  default  of  issue,  after  an  estate  to  A.  for  life, 
with  remainder  to  the  heirs  of  his  body,  of  personal 
prc^rty,  the  Lords  Commissioners  having  decided  on 
a  rehearing,  contrary  to  the  judgment  of  the  Master 
of  the  Rolls,  in  fitvour  of  the  limitation  over,  that  de- 
cree was  reversed  on  Appeal  to  the  House  of  Lords, 
and  the  doctrine  thereby  clearly  established  that  the 
estate  is  absolute  in  the  first  taker. 

With  regard  to  the  established  legal  construction  of 
the  words  here  used,  the  cases  are,  indeed,  more  na<* 
merous  and  strong  than  we  can  possibly  require*  Doe 
y>.  Eastrop{c)y  Austen  "V.  Tai/lor(d). 

(a)  1  P.  W.  66S.  (c)  2  Blackst.  1228. 

(b)  6  Bro.  P.C.  450.  Earl   •     (rf)  Arab.  376. 
cf  Chatham  v.  TothiV. 
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Sugdetiy  in  reply. 

The  cases  last  cited  have  no  bearing  on  the  present. 

That  in  Blacksione  has  clear  and  express  words,  sach 

as,  I  have  already  conceded,  would  effect  the  purpo^^ 

which  is  there  decided  to  have  been  effected,  but  which 

are  wanting  here.    In  Austen  v.  Tajflor^  there  was  a 

trust  of  the  personal  estate,  to  be  laid  out  in  land,  (of 

course  lands  of  inheritance),  and  settled  to  the  same 

uses  as  the  real.    In  that  ca9^  the  testator  was  his  PWQ 

conveyancer;  and  there  existed  no  possible  ground  for 

imagining  that  he  entertained  a  different  intention  fironi 

that  which  the  law  affixed  to  the  words  hie  i^had  1|a^d« 

I  expected   to  have   been  referred  to  the  cases  of 

personal  estate  devised  to  go  as  heir-looms ;  but  not 

one  could  have  been  pointed  out,  in  which  a  person  has 

been  held  to  take  the  absolute  interest  in  the  dbattel, 

where  a  clear  estate  tail  was  not  given  to  him  in  the 

real  estate.    It  is  said  that  the  clauses  in  this  will  and 

codicil  cannot  be  read  separately;   but  the  case  of' 

Forth  V.  Chapman  is  a  direct  authority  that  they  majf 

be  read  separately.    The  question  is.  Whether  the 

Court  will  not  give  effect  to  the  intention  by  directing 

the  two  estates  to  go  together,  so  fiur  as  they  can  go  to* 

geUier,  consistently  with  Hie  rule  of  law.    If  the  te8«» 

tator  had  meant  as  they  suppose  him  te  have  meant, 

he  had  a  very  diort  way  of  expressing  his  intention, 

which  was,  not  by  saying  that  this  leasehold  estate 

should  go  in  the  same  manner  as  his  real,  but  by  simply 

giving  that  leasehold  estate  to  George  Tito  Brice^  and 

his  executors. 


1816. 


Brouncker 

V. 

Bagot. 


At  aU  ^v^nts,  this  is  a  will  of  so  doubtful  oonstmc* 
tion,  Jkhat  the  Court  will  not  require  a  purchaser  to  ac- 
cept a  title  depending  upon  it. 
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Brouncker 

V. 

Bagot. 


The  Master  of  the  Rolls. 

The  question  arises  on  a  devise  of  a  leasehold  by 
codicil)  ^^  for  such  estate  and  estates,  and  in  such 
manner  and  form^''  as  the  testator  had  by  his  will  de-^ 
▼ised  his  real  estate.  The  derise  in  the  will  is  to  A. 
for  life,  without  impeachment  of  waste,  with  remainder 
during  the  life  of  A.  to  trustees,  to  presenre  contin-* 
gent  remainders,  with  remainder,  after  the  death  of  A. 
to  the  heirs  of  his  body,  with  remainders  over  fetr  de^ 
feult  of  such  issue ;  and  a  power  of  jointuring  is  given 
to  A.  when  in  possession.  Now,  it  is  admitted  that  this 
devise  gives  an  estate  tail  to  A.  in  the  real  estate;  and 
it  therefore  seems  to  follow  that  the  devise  to  A.  of 
the  leasehold  ^^  for  the  same  estate,^'  9cc.  would  give 
him  the  absolute  interest  in  the  leasehold ;  according  to 
the  rule  of  law,  that  what  makes  an  estate  tail  in 
real  property  constitutes  an  absolute  devise  of  a  chat- 
tel interest.  It  is  not,  however,  disputed  that  this 
would  be  so  if  the  present  case  were  the  case  of  a  plain 
unequivocal  limitation  of  an  estate  tail  in  the  real 
property ;  but  it  is  argued,  that  inasmuch  as  it  was 
formerly  much  doubted  whether  these  words  would 
give  an  estate  tail,  and,  although  since  the  case  of 
Coulson  v.  Coulson  this  has  been  considered  as  a  set- 
tled point  of  construction,  yet  as  it  is  contrary  to  the 
apparent  intention  of  the  testator,  the  Court  will  no^ 
do  further  violence  to  that  intention  by  giving  such 
effect  to  the  words  of  reference  by  which  this  leasehold 
estate  is  devised  as  if  those  words  constituted  a  sub- 
stantive and  direct  limitation.  In  answer  to  this,  it 
must  be  said,  that  the  testator  himself  has  no  where 
told  us  what  he  considered  to  be  theefiect  of  the  words 
he  has  used  in  devising  his  real  estates ;  and,  since  the 
law  has  said  that  those  words  shall  be  construed  i» 
operate  an  entail,  what  substantial  difference  can  there 
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be  between  his  using  the  words  themselves  in  the  one 
place,  and  employing  them  again,  by  way  of  reference, 
in  the  other  ?  The  law  says,  that  the  testator  has  given 
an  estate  tail  in  his  real  property,  and  thus  fur« 
nishes  a  criterion  for  explaining  his  meaning  when  he 
gives  his  personal  property  ''  for  the  same  estate,"  &c. 
as  he  has  already  given  his  real.  On  the  other  hand,  I 
do  not  see  how  it  is  possible  to  decide  that  an  estate  for 
life  only  is  given  in  the  personal  estate,  the  testator 
having  expressly  given  an  estate  tail  in  the  real. 


1816. 


Brouncker 

V. 

Bagot. 


In  Foley  v.  Bumell  (a),  Vaughan  v.  Burslem  (b)^ 
and  the  other  cases  in  which  personal  property,  de- 
vised to  be  enjoyed  as  heir-looms  by  the  persons  sue- 
cessively  entitled  to  the  possession  of  real  estate,  has 
been  held  to  vest  absolutely  in  the  tenant  in  tail  of 
the  real  estate,  would  it  make  any  difference  if  the 
estate  tail  had  been  created,  not  by  express  words, 
but  by  words  which  are  construed  to  create  an  estate 
tail? 

In  Richards  v.  Ladt/  Bergavenny(c\  where  an  estate, 
together  with  the  furniture  of  the  house,  was  lifnited 
to  Ijady  Bergavenny  and  such  heir  male  of  her  body 
as  should  be  living  at  her  death,  and,  in  default  of 
such,  remainder  over,  the  words  being  decided  to  pasd 
an  estate  tail  in  the  house,  it  was  considered  by  Lord 
Samers  as  an  essential  consequence  that  the  furniture 
should  vest  absolutely  in  the  tenant  in  tail  of  the  house. 
Yet  it  was  not  more  evident  in  that  case,  than  in 
this,  that  the  testator  intended  the  real  and  personal 
property  to  go  together. 


(a)  1  Bro.  274. 

(b)  3  Bro.  101.     And  see 
Stratford  r.  Povoell.    1  Bail 


aad  B.  1. 

(c)  2  Vera.  S24r 
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Brouncker 

V. 

Bagot. 


.  If  there  is  any  disappointment  of  the  testator's  in* 
tention  in  the  case,  it  is  rather  in  making  his  devise 
operate  so  as  to  give  an  estate  tail  in  the  real,  tlian  in 
giving  the  absolute  interest  in  the  personal  estate. 
The  present  case  is  not  materially  diffi^rent  from  that 
o(,Daw  v.  Piti^  which  has  been  already  cited.  [  have, 
therefore,  no  hesitation  in  saying  that  a  good  title  can 
be  made  to  this  estate. 


Exception  over-ruled,  but  without  costs. 


March  5. 


ALLEN  V.  ANTHONY  (fl). 


The  posses- 
sion of  a  tenant 
is  notice  to  a 
purchaser  of 
the  whole  ac- 
tual interest  he 
may  have  in  the 
estate;  there- 
fore,  of  a  right 
to  the  timber  on 
the  estate,  al- 
though such 
right  accrued 
by  a  title  pos- 
terior to  that 
on  Mrhich  his 
possession  was 
grounded. 


ON  this  day,  the  Lord  Chancei^lor  gave  Judg- 
ment as  follows  : — The  question  which  arises 
in  this  case  is  one  of  great  difficulty  and  importance. 
The  bill  is  filed  for  an  account  of  timber  felled  by  the 
Defendant  on  the  estate  of  the  Plaintiff,  and  for 
an  injunction  to  restrain  him  from  cutting  timber,  or 
committing  any  other  waste  or  destruction  on  the  pre- 
mises. For  this  purpose  the  bill  states  that  the  Plain- 
tiff's father  was  seised  in  foe  simple  of  the  estate  iu 
question,  which  he  purchased  from  a  person  of  Uie 
name  of  Archer^  who  had  purchased  the  same  of  Sarah 
Keir ;  and  that,  at  the  time  of  the  purchase  firom 
Archery  the  estate  was  in  the  occupation  of  the  De- 
fendant, by  virtue  of  some  demise,  or  agreement  for  a 
demise,  as  tenant  to  Archer.  The  Plaintiff's  &tber 
died  on  the  20th  of  Octobery  1814,  having  by  will 
dated  the  20th  of  Jufy  preceding,  devised  to  the  plain- 

(a)  The  Reporter  did  not  hear  the  arguQieDts  of  the 
Counsel  in  this  case. 
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tiff  all  bis  freehold,  copyhold,  and  leasehold  estates,  in 
fee,  or  as  far  as  the  nature  of  his  respective  interests  in 
them  would  extend.  The  bill  then  goes  on  to  state, 
that  at  the  death  of  the  testator,  there  was  a  consider* 
able  quantity  of  timber  on  the  estate,  some  of  which 
the  defendant  had  since  cut,  and  threatened  to  cut  the 
remainder,  refusing  to  account  for  the  produce ;  charge 
ing  that  there  was  no  exception  of  timber  in  the  con« 
veyance  from  Archer  to  the  testator,  or  in  that  from 
Keir  to  Archer;  also  that  the  testator  was  a  purchaser 
without  notice  of  any  grant  or  conveyance  to  the  De- 
fendant, of  the  timber  in  question. 


1816. 


Allen 

V. 

Amtuokt. 


The  Defendant,  by  his  answer,  sets  up  the  following 
title : — In  1799,  tiarah  Keir,  who  was  then  entitled  to 
the  estate  in  fee  simple,  agreed  to  demise  to  one  Izard 
for  twenty-one  years,  at  a  certain  rent,  with  an  ex- 
ception and  reservation  to  herself  and  her  heirs  of 
all  the  timber  and  timber-like  trees,  and  of  liberty  to 
cut  and  carry  away  the  same.  In  1808,  possession  was 
taken  by  the  defendant  under  an  execution  on  an  ac- 
tion brought  by  him  against  Izard,  On  the  18th  of 
Ma^j  1809,  Sarah  Keir  agreed  to  sell  to  the  Defend- 
ant all  the  timber  (except  fruit-trees)  for  £SO0.  The 
conveyance  from  Sarah  Keir  to  Archer  of  the  reversion 
in  fee  was  posterior  to  this  agreement.  Under  these 
circumstances,  the  Defendant  insists,  that  both  the 
Plaintiff's  father,  when  he  purchased  of  Archer,  and 
also  Archer,  when  he  purchased  of  Keir,  respectively 
,  knew,  or  must  be  taken  to  have  known,  and  to  have 
had  notice,  that  the  Defendant  was  in  possession  of  the 
estate,  submitting  that  they  were  respectively  bound, 
on  occasion  of  their  respective  purchases,  to  have  en- 
quired under  what  contract  or  agreement  such  posses- 
sion was  held.     He  denies  that  they  or  either  of  them 
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Allen 
Anthony. 
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6vef  made  any  enquiry  of  him  respecting  the  nature  of 
his  possession,  and  says  that,  if  they  had  enquired,  he 
should  have  informed  them  of  his  interest  in  the  pre* 
mises,  and  also  of  his  purchase  of  the  timber. 

Upon  affidavit  of  the  facts  in  the  bill,  the  Plaintiff 
had  obtained  an  injunction  till  answer,  which  it  is  now 
sought,  on  the  part  of  the  Defendant,  to  have  dis- 
solved. 

It  is  so  far  settled  as  not  to  be  disputed,  that  a  person 
purchasing,  where  there  is  a  tenant  in  possession,  if  be 
neglects  to  enquire  into  the  title,  must  take,  subject  to 
such  rights  as  the  tenant  may  have.  (Douglas  v.  Whit" 
rang,  (a)  And  there  is  no  doubt  that,  if  the  Defendant 
had  been  entitled  to  the  trees  on  the  estate,  under  the 
agreement  by  which  he  held  the  estate  itself,  the  Plain- 
tiff would  be  bound  by  the  authority  of  the  several  cases 
in  which  it  has  been  so  decided.  But  the  question  here 
is,  whether  there  is  any  difference  in  the  case  when  the 
right  of  the  tenant  to  the  timber  arises  by  a  contract 
made  independent  of,  and  posterior  to,  the  contract  under 
which  he  holds  possession  of  the  estate  ;  and,  on  the 
best  consideration  that  I  am  able  to  give  to  the  sub- 
ject, I  think  it  would  be  going  on  a  distinction  much 
too  thin  to  determine  that  he  may  be  restrained  firom 
the  exercise  of  that  right  in  the  latter  case,  although 
he  could  not  have- been  so  restrained  if  his  title  to 
the  timber  had  been  coincident  with  his  title  to  the 
possession  of  the  estate.  There  is  no  more  reason  in 
the  one  case  than  in  the  other,  to  say  that  the  pur« 
chaser  was  not  bound  to  make  inquiry  as  to  the  nature 

(o)  Cited  16  Yes.  254.  16  Ves.  249,  and  cues  theie 
And  see  Daniels  t.  Davisatiy     cited. 
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and  extent  of  the  tenant's  interest.    He  must  there*  1816. 

fore  suffer  the  consequence  of  his  neglect  to  take  that 
obvious  precaution. 


Allen 

V. 

Anthony. 


Injunction  dissolved. 


HULME  V.  HEYGATE.  r^j^^^, 

March  5.  6. 
Ti/fA  F28/A,  181  \.— Michael  Heathcote,  by  his  Will       Testator  b 
JLwJL   of  this  date,  duly  executed  to  pass  real  estate^,  j^.      .,i  devises 
after  giving  to  his  only  daughter  and  heir  at  law,  the  ^^  j^.^  freehold 
Plaintiff  Elizabeth  Ilulme,  a  contingent  interest  in  j^^j  copyhold 
the  sum  of  j&60,000  stock,  and  otherwise  disposing  of  manors    &c. 
personal  property  to  a  very  considerable  amount,  gave,  and  real  estate 
devised  and  bequeathed  all  his  freehold  and  copyhold  whatever,  upon 
manors,  messuages  and  hereditaments,  and  real  estate  certain  trusts ; 
whatever,  in  the  city  of  London  and  county  of  ffert"  and  gives  to  the 
Jbrdj  or  elsewhere  in  the  kingdom  of  Great  Britain^  same  trustees  a 
(including  an  estate  which  he  had   then  lately  con-  sum  of  35,000/. 

tracted  to  purchase  under  a  decree  of  the  Court  of  to   lay   out  in 

the  purchase  of 
lands,  to  be  settled  upon  the  same  trusts. 

He  afterwards  contracts  for  the  purchase  of  several  estates ;  and, 
by  a  codicil,  specifying  some  of  the  estates  which  he  had  so  con- 
tracted to  purchase,  devises  them  to  the  same  trustees,  upon  the  trusts 
of  his  will ;  and  directs  that  the  purchase  monies  shall  be  taken 
as  part  of  the  ^35,000;  confirming  his  will  in  all  other  re- 
spects. 

The  codicil  amounts  to  a  republication  of  the  will,  so  as  to 
pass  not  only  the  estates  therein  specified,  but  all  the  estates 
codtracted  to  be  purchased  between  the  dates  of  the  will  and 
codicil. 
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HULME 

V. 

HSTOATE. 


Exchequer^)  to  and  to  the  use  of  the  Defendants, 
James  and  William  Heygatt^  their  heirs  and  assigns, 
in  trust  for  his  grandson,  the  Defendant  Hemihcoief 
for  life,  and  after  his  death,  for  the  first  and  other  sons 
of  his  body  successively  in  tail  male  ;  and  for  de&ult 
of  such  issue,  for  the  Defendant  Unwin  for  life,  and 
after  his  death,  for  his  first  and  other  sons  in  tail  male, 
and,  after  several  intermediate  remainders,  with  a  re- 
mainder in  trust  for  his  daughter,  the  Plaintifi*  Eliza^ 
beth  Hulmcj  for  life,  with  remainders  over.  The 
Testator  also  gave  and  bequeathed  to  the  same  trus« 
tees  and  another,  the  sum  of  ^35,000,  upon  trust  to 
lay  out  and  invest  the  same  in  the  purchase  of  freehold 
estates  in  feesimple  in  possession,  in  the  counties  of 
Hertford  or  Northampton^  and  either  with  or  with- 
out copyholds  intermixed,  to  be  conveyed  and  assured 
to  and  to  the  use  of  the  said  trustees,  their  heirs  and  as- 
signs, upon  the  same  trusts,  and  under  and  subject  to  the 
same  powers,  conditions,  &c.  as  were  before  expressed 
concerning  the  estates  thereby  devised.  And  he  gave 
the  residue  of  his  personal  estate  to  the  same  trustees, 
their  executors,  &c.  upon  the  trusts  therein  mentioned, 
appointing  them  executors  of  his  will. 


Feb.  11/A,  1812.— The  Testator  made  a  codicil  to 
his  will  of  this  date,  in  the  words  following :  ^^  Where- 
as, since  the  date  and  execution  of  my  will,  I  have 
purchased  of,  &c.  the  manor  of  Hawkins  HaUy  &c.  in 
the  county  of  Hertford^  and  paid  for  the  purchase  of 
the  same  £5308 ;  and  whereas  I  have  also  contracted 
and  agreed  for  the  purchase  of  a  &rm  and  lands  in  the 
parish  of  Stevenage  in  the  said  county,  for  jPSSOO, 
Now,  I  do,  by  this  ray  codicil  to  my  said  will^  give 
and  devise  the  said  mancM*,  fiurm,  and  lands,  so  pur- 
chased and  agreed  to  be  purchased,  unto  and  to  the 
use  of  the  trustees  in  my  said  will  named,  their  heirs 
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and  assigns,  upon  the  trusts  in  my  said  will  mentioned 
concerning  ray  real  estates  thereby  devised  ;  and  I  di« 
rect  that  the  said  sums  of  £5308  and  £3300  shall  be 
deemed  and  considered  as  part  of  the  sum  of  5^35,000, 
by  my  said  will  directed  to  be  laid  out  in  the  purchase 
of  freehold  lands,  &c.  And  I  hereby  ratify  and  con- 
firm my  said  will,  in  all  respects,  except  as  the  same 
is  hereby  varied." 
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Between  the  dates  of  his  will  and  codicil,  the  Tes- 
tator entered  into  an  agreement  with  one  Packer^  for 
the  purchase  of  another  estate  besides  those  mentioned 
in  the  codicil  to  have  been  purchased  and  contracted 
for  as  above ;  which  agreement  was  reduced  into  writ- 
ing, and  was  as  follows : —  • 

"  June  18/ A,  18 IK— Mr.  Packer  agrees  to  sdl  his 
estate  in  Hertfordshire^  called  Street  Farm^  to  Miehaei 
Heathcotej  for  £7000,  £3000  to  be  paid  in  October 
next,  and  £4000  in  January  1812.  Mr.  Heathcate 
agrees  to  take  it  on  the  above  terms,  and  to  pay  a  fbr- 
ther  sum  of  £100  for  the  timber  growing  thereon.  To 
take  rents  from  Michaelmas  next." 


Possession  was  taken  under  this  agreement  before 
the  date  of  the  codicil,  shortly  after  which,  (as  it  ap- 
pears by  the  evidence),  an  abstract  of  title  was  de- 
livered, which  being  found  very  imperfect,  was  sub- 
sequently amended,  and  the  title  at  length  approved 
by  the  purchaser's  conveyancer,  subject  to  some  obser- 
vations and  enquiries  relative  to  an  outstanding  term ; 
but  it  was  never  finally  approved  by  him ;  and,  on  the 
16th  of  July  J  18  IS,  a  new  agreement  was  made  and 
entered  into  between  the  parties  to  the  former  agree^ 
inent,  as  foHovrs : 
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"  Richard  Packer^  in  consideration  of  £7100,  to  be 
paid  as  follows,  viz.  dfSOOO  after  signing  this  agree- 
ment, and  £4100  by  four  several  instalments,"  (the 
last  of  which  was  on  the  31^^  of  January j  1814,) 
^'  agrees  to  sell  to  Michael  Heathcote  all,  &c.  called 
Street  Farm^  twenty  acres  of  which  is  freehold,  and 
the  remainder  copyhold  held  of  the  manor  of  Hemd 
Hempstead^  at  the  yearly  quit  rent  of  S/.  14^.,  and 
that  he  will,  upon  payment  of  the  said  £4100,  as  be- 
fore-mentioned, convey,  surrender,  and  assure  unto 
the  said  Michael  Heathcote^  his  heirs,  &c.  as  he  or 
they  shall  direct,  the  said  messuage,  farm,  and  land. 
And  it  is  hereby  further  agreed,  that  the  said  Michael 
Heathcote  shall  be  forthwith  let  into  possession,  and 
have  the  rent  from  Michaelmas  last.'* 


Under  this  last  agreement  the  Testator  continued  ia 
possession  to  the  period  of  his  death,  which  happened 
on  the  Sth  of  January^  1813.  No  conveyance  was 
ever  made ;  and,  after  the  Testator's  death,  the 
devisees  in  trust  under  his  will  entered  and  took  pos- 
session. 

The  bill  filed  by  Elizabeth  Hulme^  the  heir  at  law, 
prayed  against  the  devisees  an  account  and  delivery  of 
possession,  and  that  Packer^  (who  was  also  made  a 
Defendant,)  might  be  decreed  to  execute  to  the  Plain* 
tiff  a  proper  conveyance. 

The  points  in  the  case  were  two  :^-« 


Firsts  Whether  the  agreement  of  June  1811  had 
not  been  waived  or  abandoned  by  the  Testator,  in 
which  case,  his  title  to  the  estate  in  question  depending^ 
solely  on  the  subsequent  agreement  made  after  the 
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date  of  the  codicil,  that  estate  would  clearly  not  haTe 
passed  to  the  devisees  under  the  will. 

Secondly^  If  the  agreement  of  June  1811  had  not 
been  waived,  and  if  the  subsequent  agreement  must 
be  taken,  not  as  substantive  or  independent  of,  but  as 
having  reference  to,  and  continuing  the  effect  of,  the 
former,  then  whether  the  codicil  did,  under  the  cir- 
cumstances, amount  to  a  republication  of  the  wilL 

<3r.  jB.  The  first  point  being  merely  a  question  of 
construction  upon  the  two  instruments,  as  con- 
nected with  the  particular  facts  of  the  case,  it  has 
been  thought  unnecessary  to  detail  the  arguments 
used  on  either  side  in  discussing  it) 

Harty  Agavy  and  BeUj  for  the  Plaintiffs : 

As  to  the  second  point,  which  regards  the  legal  effect 
of  this  codicil,  it  is  to  be  observed  that  the  will  waa 
executed  before  either  of  these  agreements  was  en* 
tered  into,  and  that  the  construction  of  the  codicil,  as 
operating  a  republication  of  the  will,  must  depend 
altogether  upon  the  intention  which  it  manifests.  It  is 
not  disputed  that  where  a  person  devises  all  his  real 
estates  by  his  will,  and  afterwards  makes  a  codicil 
duly  executed,  so  as  to  pass  real  estates,  confirming 
the  will,  the  date  of  the  will  is  brought  down  to  the 
date  of  the  codicil,  so  as  to  make  the  two  one  entire 
instrument,  under  which  estates  intermediately  pur- 
chased will  pass.  This  is,  however,  always  provided 
the  win  is  so  framed  as,  in  terms,  to  pass  all  the  real 
estates.  But  that  is  still  a  question  of  intention ;  and, 
in  every  such  case,  the  codicil  is  to  be  looked  at,  in 
order  to  see  whether  it  affords  any  circumstance  by 
which  the  general  principle  ought  to  be  excluded. 

U 


1816. 


HULUE 

V, 

Heygasp* 


290  CASES  IN  CHANCERY. 


IIULME 

V, 


1819.  The   case   nearest   to  the   present,    although    not 

completely  in  point,  is  that  of  Laifj/  Slrathvwre  v. 

Bowes  (a)j  where  a  testator,  having  by  will  devised  to 

Hetgate.      trustees  all  his  freehold  and  copt/hold  estates,  in  words 

sufficiently  comprehensive  to  carry  all  the  estates  of 
which  he  was  then  seised,  made  a  codicil  by  which  he 
revoked  the  devise  as  to  some  of  ttie  trustees  named  in 
his  will,  and  gave  his  said  lands  to  the  remaining 
trustees ;  and,  upon  the  question  as  to  after-purchased 
estates,  whether  it  was  his  intention  to  pass  by  the  co- 
dicil any  thing  more  than  would  have  passed  by  the 
will  itself,  it  was  held  that  the  expression  ^^  bis  said 
lands,"  confined  his  meaning  to  the  lands  which  he 
had  at  the  time  of  making  his  will. 

The  present  case  greatly  resembles  that ;  for  here 
the  Testator  has  clearly  indicated  what  estates  he  in- 
tended should  pass  to  the  uses  of  his  will,  by  devoting 
the  sum  of  ^5,000  to  be  laid  out  in  the  purchase  of 
lands  to  he  added  to  those  already  devised  by  him, 
v^hich  shews  the  elctent,  in  proportion  to  the  bulk  of 
his  property,  to  which  he  meant  the  uses  of  his  will  tt> 
operate.  He  has  further  indicated  the  same  intention 
by  his  codicil,  in  which  he  expressly  mentions  all  the 
other  estates  purchased  and  contracted  to  be  pur- 
chased by  him  since  the  diite  of  his  will,  but  says 
nothing  about  that  estate  which  is  the  object  of  the 
present  dispute,  thereby,  negatively  at  least,  excluding 
it  from  the  operation  of  his  will  altogether.  He  has 
not  only  done  this,  but  more,  by  adding  to  the  words 
in  which  he  disposes  of  those  after-purchased  estates,  a 
direction  that  the  amount  of  the  purchase  monies  for 
those  estates  should  be  dedu(fted  from  the  £35,000  'so 
devoted  as  already  mentioned,  than  which  nothing  caa 

(a)  7  T.  R.  48«. 
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Ibe  stronger  to  shew  that  he  meant  that  sum  of£35fiOO 
to  be  the  utmost  extent  in  value  of  the  property  9a 
limited. 

It  cannot  be  disputed  that  a  testator  may  so  qualify 
the  effect  of  the  g^eneral  rule ;  and  there  is  enough  in 
the  present  case  td  shew  that  this  Testator  did  intend 
so  to  qualify  iU 

Sir  S.  Romilly  and  Titmey^  Leath  and  Trov^^ 
Parker^  for  the  several  Defendants. 

The  case  of  Lady  Stratkmore  v.  Boxdcb  proceeded  ori 
this,  that  the  only  intention  apparent  on  the  (ace  of  that 
codicil  was  {o  change  the  trustees  appointed  by  the  will^ 
leaving  the  will  in  all  other  respects  to  operate  exactly 
as  it  would  have  operated  if  no  codicil  whatever  had 
been  made ;  and  the  expression  used  by  the  Tetltator^ 
devising  ^^  his  said  estates**  to  those  new  Trustees,  ex- 
pressly confined  its  effect  to  that  single  object.  That 
caae,  therefore,  establishes  no  principle  that  can  be  ap* 
plied  to  the  decision  of  the  present*  If,  at  the  time  of 
making  his  will,  this  Testator  had  already  contracted 
to  purchase  the  estate  in  question,  there  is  no  doubt 
that,  under  the  general  words  of  the  will,  this  estate 
would  have  passed,  even  though  he  had  specified  other 
estates  contracted  to  be  purchased  by  him,  without 
mentioning  this.  If  that  would  have  been  the  effect  of 
the  will,  there  is  no  ground  for  contending  that  it  is 
otherwise  with  the  codicil.  The  codicil  alters  the  will 
in  one  material  respect,  vit.  by  directing  that  certain 
sums  subsequently  laid  out  in  the  purchase  of  estates, 
shall  be  taken  as  part  of  the  ^33,000  devoted  by  the 
will  to  that  purpose.  There  is  no  other  alteration  made' 
by  the  codicil  but  this ;  and  it  expressly  confirms  the 
will  in  all  other  respects.    The  reason,  then,  why  thit 
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jiarticular  estate  was  not  noticed  by  the  codicil  is^ 
simply,  that  the  Testator  did  not  mean  the  purchase 
money  for  this  particular  estate  to  be  deducted  out  of 
the  £33,000. 


k 


In  Pigott  V.  Waller  (a),  it  was  determined  that 
codicil,  duly  executed  to  pass  real  estates,  though 
lating  only  to  personal  estate,  and  containing  no  words 
of  confirmation,  amounted  to  a  republication,  so  as  to 
pass  lands  purchased  in  the  interval,  under  a  general 
devise  in  the  will.  In  that  case  your  Honor  fulljr 
considered  all  the  authorities.  That  of  Barnes  v. 
Crotce  (b)  was  very  strong  as  to  the  same  point ;  and 
all  the  cases  clearly  establish  that,  unless  the  intention 
to  restrict  is  manifeit^  the  republication  by  codicil  duly 
attested  is^  entire,  as  to  all  after-purchased  lands. '  In 
this  view  of  the  principle,  the  case  of  Ixidjf  Strath-» 
mare  v.  Bouesy  rather  tends  to  confirm  it  by  way  of 
exception.  And,  even  in  that  case,  the  decision  on 
which  was  aflSrmed  upon  appeal  to  the  House  of 
I^ordsCc),  Lord  Thurlow  differed  in  opinion  from  the 
Judges,  observing,  ^'  that  a  republication  of  a  will 
of  lands  had  always  been  held  to  speak  of  the  time  of 
republication,  and  that  he  knew  no  instance  in 
that  rule  had  been  departed  from."' 


Hariy  in  reply. 

It  iit  a  mere  question  of  construction.  The  general 
Hde  is  only  founded  on  the  presumption  that  the 
Testator  looks  to  the  intention  which  he  had  at  the 


(a)  7  Ves.  98.     De  Bathe 
r.LordFingal,  16  Ves.  167. 

(b)  4  Bro.  %     1  Yes.  J. 
486. 


(c)  Bowes  V.  Bowes*  ^ 
Bos.  ^  Pull.  500.  Fide  p. 
605. 
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time  of  making  the  \rill  as  still  existing  at  the  time  of 
making  his  codicil.  But  when  there  is  any  particular 
mode  by  which  an  intention  is  indicated  to  exclude  this 
presumption,  confining'  the  operation  of  the  will, 
either  by  inference  or  expression,  to  the  estates  which 
the  Testator  had  at  the  time  of  making  the  will ;  in 
such  case  the  codicil  does  not  amount  to  a  republicm- 
tion.  On  this  codicil  there  is  a  clear  intention  to  re- 
publish the  will  as  to  the  estates  there  mentioned,  but 
the  intention  is  confined  to  those  estates  only*  The 
general  intention  is  absolutely  rebutted  by  the  mani* 
festation  of  the  particular  intention.  In  all  cases 
where  there  is  any  reasonable  ground  of  doubt  as  to 
the  actual  ihtentioQ,  an  heir  at  law  is  not  to  be  dis* 
inherited* 
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The  Master  of  the  ftoLLS, 

(After  deciding,  as  to  the  first  point,  that  the  agree- 
ment of  t7t//ie  18 il,  continued  in  force  down  to  the 
date  of  the  second  agreement,  and  was  varied,  but  not 
extinguished,  by  the  modifications  introduced  by  that 
second  agreement,  upon  the  ground,  that  the  second 
agreement,  necessarily  depending  on,  could  not  exist 
or  be  enforced,  except  with  reference  to,  the  former, 
delivered  bis  opinion  on  the  second  question  as  fol« 
lows)  :— 


I  formerly  had  occasion  to  consider  this  doctrine 
very  mnch  at  large,  in  the  case  of  PigoU  v.  TFaller(a)^ 
where  I  observed  that  the  old  cases  (6),  deciding 
against  the  constructive  republication  of  a  will,  ap- 
peared to  me  more  conformable  to  the  Statute  of 

(a)  7  Yes.  98.  land^   1  £q.  Ab.  768,  dte4 

(«)  L}fU(m  v>  Lady  Falk»     7  Ves.  117,  &c. 
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Frauds  than  those  of  later  date  (a) ;  hut  I  neverthe- 
less held  it  to  be  a  point  now  clearljr  established,  as  a 
general  rule,  that  a  codicil  duly  attested  does  amount  to 
such  republication*  This  is  a  point  not  controverted 
in  Lady  StrcUhmore  v.  Bowesy  and  fully  recognised  ill 
the  late  case  of  Goodtitle  v.  Meredith  (b)y  by  Lord  El^ 
lenbqroughy  who  says  that  ^^  the  effect  of  gU  the  deci- 
sions is  to  give  an  operation  to  the  codicil />er  f^,  and 
independently  of  any  intention,  so  as  to  bring  down 
the  will  to  the  date  of  the  codicil,  making  the  will 
speak  as  of  that  date,  unless  a  contrary  intention  be 
shewn  (c)." 


•  Then  what  circumstances  are  those  by  which  a  con« 
trary  ii^tention  can  be  shewn  ?  The  Lord  Chancellor ^ 
in  the  ^ouse  of  Lords,  clearly  laid  down  the  principle 
according  to  whjch  the  case  of  Lady  Straihmore  v. 
Bowes  was  decided ;  observing,  that  ^^  it  could  not  bo 
denied  that  other  circumstances  than  those  of  locality 
in  the  description  of  the  lands  devised  were  sufficient 
to  controul  the  operation  of  the  codicil  (d) ;"  and,  sup* 
posing  that  the  Court  of  King^s  Bench  had  rightly  in^ 
terpreted  the  meaning  of  the  word  ^^  said'*  in  that 
codicil,  there  can  be  no  question  that  the  decision 
of  the  Court,  founded  upon  that  interpretation,  was 
right 

In  this  case,  no  such  expression  as  that  is  used,  nor 
finy  equivalent  to  it ;  and  I  must  absolutely  deny  the 
inference,  that,  because  the  testator  has  thought  fit  to 
specify  some  of  the  ailer  purchased  estates  in  this  codi- 
cil, I  am  therefore  to  exclude  all  the  others.    To  the 


(a)  Beginning  with  Ach" 
tfky  V.  VernoHy  3  Bro.  P.  C. 
J07. 


(6)  2  Maule  &  S.  6. 

(c)  P.  13, 14. 

id)  %  Pof.  &  Fall.  506. 
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question,  "  Why  does  he  expressly  mention  some,  ex-  ISlfi. 

cept  for  the  purpose  of  excluding  the  others  ?^'  1  answer, 
that  the  question  would  apply  equally  to  the  will  itself, 
and  tend  to  exclude  all  the  estates  whatever,  except  Heygate*' 
that  which  is  there  specified  as  being  lately  contracted 
to  be  purchased  under  a  decree  of  the  Court  of  £!r- 
rhtquer.  It  is  not  pretended  that  the  will  does  not 
include  all  the  estates  which  the  testator  had  at  the 
time  of  making  his  will,  notwithstanding  this  specifica- 
tion. The  same  construction,  therefore,  applies  whe« 
the  will  is,  by  the  operation  of  the  codicil,  brought 
down  to  the  date  of  the  latter  instrument.  It  is  not 
here  merely  by  implication,  as  in  PigoU  v.  JVaUer^ 
but  by  express  limitation,  that  the  general  words  roust 
be  taken  to  extend  so  as  to  comprise  all  the  estates  of 
the  testator ;  and  this  is  not  to  be  restricted  by  the 
mere  introduction  of  directions  as  to  some  specific 
parts. 

This,  then,  is  the  construction  that  I  find  myself 
bound  to  adopt,  even  supposing  that  no  motive  can  be 
assigned  for  the  introduction  of  that  specification; 
and,  in  this  view  of  the  case,  it  is  not  material  whether 
the  testator  had,  or  had  not,  in  contemplation,  the  dis- 
tinction supposed  on  the  part  of  the  Defendants.  It 
is  not  for  them  to  shew  that  it  was  the  testator^s  inten- 
tion to  include  this  estate  in  the  general  operation  of 
bis  codicil,  but  for  the  Plaintiff  to  point  out  his  posi- 
tive intention  to  exclude  it  from  that  general  operation. 
There  is  nothing  in  this  case  sufficient  to  shew  the 
latter  intention ;  and,  therefore,  this  point  also  must 
be  determined  agaiqst  the  Plaintiff. 

Bill  dl^Qiiised^ 
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,  »^"^-  ASHBY  V.  PALMER. 

March  IS. 

DetUe  of        TTpLJZABETH  FIELDING  made   her  wUI, 
Tetl  estate  in      XZi  dated  SO(h  March^  175 1^  by  which  she  gave,  de« 
tnut  to  sell,  and  yiied,  and  bequeathed  to  certain  persons  therein  men* 
.  out  of  the         tioned,  their  heirs,  executors,  administrators,  and  as* 
?^*'ir^  ^^A    ^^^  ^  ^^^  ^^  *^"^  personal  estate,  in  trust,  to  sell 
w'th  th         1     as  soon  as  convenient  after  her  decease,  and,  oat  of  the 
to  maintain  and  money  thereby  raised,  and  with  the  rents,  issues,  and 
educate  the        profits  of  the  real  estate,  until  sale,  in  the  first  place 
daughter  of  the  to  pay  and  discharge  all  her  debts  and  funeral  ex« 
testatrix  until      penses,  and  with  the  surplus,  to  bring  up,  maintain^ 
twenty-on^or  ^^^  educate  her  daughter  EUzabethy  in  such  manner 
K    iiiii*      ^  ^^y  should  think  moat  for  her  advantage,  until 
unmarried  uo-    *w«nty-one,  or  marriage ;  but,  if  she  should  die  un* 
der  twenty-ooe,  married,  under  twenty-one,  then,  and  in  such  case,  all 
all  such  money    such  money  as  should  remain  in  the  hands  of  the  said 
as  should  re*       trustees,  and  such  part  of  the  real  estates  as  should  re* 
main  iu  the        mdxa  unsold,  (if  any)  fit  the  time  of  her  decease,  and 
hands  of  the       ^^^  applied  in  payment  of  her  debts  aforesaid,  or  ia 
^\!^^  *^  *^  education  of  her  said  daughter,  should  be,  and  re- 
states as  should  "**"*  ^>  ^^^  ^'^^  ^^^  ^°'y  proper  use  and  benefit  o^ 
remun  unsold,   her  sister,  Mary  Perkinsy  her  heirs,  executors,  and 
Cif  any)?  to  be    assigns, 
to  the  use  of  A. 
—The  daughter  lived  to  attain  tweuty-one*    This  is  a  conversion  out 

and  out,  and  the  real  estate  remaining  unsold  at  her  death  goes  to 
her  personal  repres^tative. 

No  presumptioii  of  election  to  take  as  real  estate  where  there  is  in* 
capacity,  as  lunacy. 

Property  not  to  be  taken  as  it  is,  bat  as  it  oaght  to  be  at  the  death 
of  the  party  from  whom  the  representatives  claim. 

Question  of  a  resulting  trust  only  arises  between  the  real  and  per* 
sonal  representative  of  the  testator,  not  between  the  represei^atives  of 
a  party  taking  under  the  wii). 
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The  Testatrix  died  in  the  year  1760,  leaving  her 
daughter,  in  the  will  mentioned,  an  infant.  The  tms^ 
tees  entered  upon  the  real  estate,  and  possessed  them* 
selves  of  the  persona],  and  thereout  paid  the  debts 
and  funeral  expenses.  The  daughter  of  the  testatri:^ 
afterwards  attained  her  age  of  twenty-one  years,  hav« 
ing  previously  become  a  lunatic,  in  which  state  sb^ 
continued  till  her  death,  and  died  in  180S,  unmarried| 
and  intestate. 


«9r 


1816. 


ASHBT 
pALMfiKf 


No  part  of  the  real  estates  were  sold  under  Urn 
trusts  of  the  will ;  and,  after  the  death  of  the  lunatic^ 
the  Defendant  Palmer^  her  heir  at  law,  entered  into 
possession. 

The  Bill,  filed  by  the  next  of  kin  of  the  lunatic, 
charged  that  the  real  estate  was  converted  by  the  will 
into  personal,  and  prayed  a  sale  and  distribution. 

Palmer^  by  his  answer,  insisted  that  Elizabeth  HeU* 
ingy  the  testatrix's  daughter,  had  a  right  to  consider 
the-estates  devised  to  be  sold  as  real  estates,  and  that, 
by  having  continued  in  possession,  she  must  be  takeft 
to  have  so  elected.  He  also  relied  on  the  testatrix^s 
intention  being  that  the  estates  should  be  sold  only 
for  the  purpose  of  paying  her  debts ;  and  alleged  that 
Elizabeth  did  not  become  lunatic  till  after  she  attained 
twenty-one ;  but  this  was  contradicted  by  the  evidence 
on  the  part  of  the  Plaintiflb,  and  unsupported  by  any 
for  the  Defendant. 

Jlarty  Wilson,  and  Bell,  for  the  Plaintiflb. 


This  is  a  conversion  out  and  out.  Where  a  testator' 
has  declared  certain  purposes  to  which  the  prodooe 
arising  out  of  the  sale  pf  his  real  estate  is  to  be  appliedj 
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ifa^me  6f  those  purposes  fail,  the  part  which  was  lobe 
devoted  to  the  purposes  so  failing  results  to  the  heir 
at  law,  but  results  to  him  as  personal,  and  not  as  rea) 
estate.  Wright  v.  Wright  (a).  There  is  nothing,  how*' 
ever,  to  prevent  a  testator  from  devoting  his  whole 
real  estate  to  be  sold  absolutely,,  so  as  to  be  considered 
in  the  first  instance  as  converted  into  personal-  The 
intention  of  the  testatrix,  in  the  present  cafw,  is  mmoi- 
fest;  and  the  conversion  does  not  depend  upon  a  mere 
rule  of  law  authorizing  the  Court  to  declare  it,  but 
upon  the  express  terms  of  the  wilL  With  regard  to 
the  clause,  giving  to  the  sister  of  the  testatrix  such 
part  of  the  real  estates  as  should  remain  unsold  (if 
any)  in  the  event  of  her  daughter's  dying  under  twenty- 
one  and  unmarried,  no  inference  of  intention,  contrary 
to  the  general  intention  to  sell  out  and  out,  can  iairly 
fie  raised  from  it ;  for  it  only  shews  that  the  testatrix 
contemplated  the  accident  of  a  premature  death,  which 
might  prevent  the  sale,  in  which  case,  and  in  which 
case  only,  she  directs  that  the  trustees  shall  not  pro- 
ceed in  the  accomplishment  of  her  object.  The  words 
'^  if  aif^"  shew,  to  the  contrary  of  any  such  ioferenoe^. 
^t  she  looked  to  the  entire  conversion,  provided  her 
daughter  lived  long  enough*  Suppose  she  bad  marr 
f  i^  and  died  under  twenty-one,  her  hushaad  might 
)mv(e.  claimed  as  administrator.  Then  the  right  of  tbe 
present  Plaintiffi  is  precisely  the  same. 

As  to  her  having  elected  to  tako  as  real  estate,  aha 
was  never  capable  of  electing. 

3ir  Samuel  JtanUlfy  and  Trou>fr^  for  th?  Defendant 


(a)  16  Ves.  188.  and  tee 
HOI  V.  Coeks^  1  Ves.  6c  B. 
173*    King  r.  DenisoHf  ib. 


260.     MelieU  v.  gMeity  1 
Ball  &  B.  63S. 
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.  The  property  claimed  by  these  Plaintiffs  continued 
real  estate  during  the  life  of  the  lunatic,  and  was  so  at 
the  time  of  her  death.  Iii  Osenden  v.  Lord  Compion 
{a)y  it  was  held  that  the  property  must  be  taken  in  the 
Btate  in  which  it  was  left  at  the  death  of  the  party  from 
whom  the  representatives  claim ;  and,  although  in 
later  cases  that  principle  has  been  doubted  by  the  pre^ 
aent  Liord  Chancellor  (b)j  and  bis  doubts  corroborated 
by  your  Honor  in  that  oi  Kirkman  v.  Mills  (c),  yet 
the  question  remains  untouched,  as  to  what  constitutes 
a  conversion  out  and  out,  and  where  the  conversion  it 
only  for  a  certain  limited  purpose.  In  the  present 
case,  the  sole  objects  of  conversion  were  the  payment 
of  debts,  and  the  maintenance  and  education  of  the 
daughter  till  twenty-one,  immediately  after  which  foU* 
lows  the  direction  that,  in  case  of  her  death  under 
twenty-one  and  unmarried,  all  such  money  as  should 
then  remain  in  the  hands  of  the  trustees,  together  with 
the  real  estate  remaining  unsold  and  not  applied  to« 
wards  either  of  these  objects,  should  go  to  the  testa- 
trix^s  sister, — a  singular  provision,  supposing  she  could 
have  intended  a  conversion  of  the  whole  real  estate. 
The  testatrix's  daughter  was  her  heir  at  law,  and 
would  therefore  have  taken  the  real  estate  at  all 
events ;  and  it  was  clearly  in  her  contemplation  that 
lier  sister  might,  in  the  event  which  she  supposed,  also 
take  it  as  land.  "How  then  can  it  be  said  that  she  ab« 
solutely  meant  it  should  be  converted  into  money! 
The  question  really  being,  whether  it  is  not  manifest 
that  the  testatrix  spoke  of  it  as  mon\^y  only  quoad  cer- 
tain purposes,  but  had  no  intention  of  iDonversion  be? 
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(a)  S  Ves.  69.  Vide  Lord 
(xfrnfion  v.  Oxendetij  Hi.  ^61. 
tValker  v.  Denne,  ib.  338. 

(b)  Wkeldale  y.  Partridge^ 


1  Ves.  227. 

(c)  13  yes.  338.  also  Iw^ 
Biddulph  T.  Biddulphy  1^ 
Yts.  16Q. 
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1816.  yond  these  purposes, — whether  it  was  not  manifestly 
^'^'^^^^^      her   intention    to   give  the  whole   property  to  her 

A«HBY  daughter,  to  be  enjoyed  by  her  representatives  in 
Palmbk.  whatever  character  it  should  happen  to  be  left  by  her 
at  her  death* 

Suppose  the  testatrix^s  sister  had  died  in  her  life- 
time, and  the  daughter  had  died  afterwards,  under 
twentyione  and  unmarried.  The  question  would 
then  have  been  between  the  real  and  personal  repre- 
sentatives of  the  testatrix,  and,  according  to  all  the 
cases,  it  must  h^ve  been  held  a  resulting  trust  for  the 
heir  at  law.  Yet  now  the  Court  is  called  upon  to  de- 
cree a  sale  in  fevour  of  the  personal  representative 
against  the  heir  at  law.  And  where  is  the  diflerenee  i 
Is  there  any  person  existing,  who  has  a  right  by  gift 
firom  the  testatrix  to  any  part  of  this  property  ?  There 
is  no  such  person ;  and,  if  not,  according  to  the  au- 
thority of  CTtiiiy  V.  Parker  (a),  there  is  no  person  who 
has  a  right  to  apply  to  have  it  converted  into  money. 

It  is  not  attempted  to  be  denied  that  the  daughter 
held  such  an  interest  as  gave  her  the  right  to  demand 
that  the  property  should  be  retained  in  whatever  dm* 
meter  she  might  have  elected  to  take  it.  Her  in^ 
capacity  to  exercise  this  power  cannot  make  any  es- 
sential difierence,  and  she  must  be  taken  to  have  elected 
according  to  the  state  in  which  the  property  is  fbiin^ 
at  her  death. 

Tht  Master  ^  the  Rolls,  stopping  the  reply. 

This  case  does  not  involve  any  difficulty  whatever. 
lApd,  (Hice  impressed  with  the  character  of  monc^i 

(a)  ^  Yes.  Jnii.  ^1. 
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Inuat  remain  so  impressed  until  some  person  elects  to 
take  it  jn  its  original  character^  as  land.    This  is  not 
the  case  of  a  resulting  trust,  which  can  only  come  in 
question  as  iietween  the  real  and  personal  representa- 
tives of  the  te^iatoTy  and  is  that,  where,  though  the  real 
estate  is  devoted  to  be  sold,  yet  the  entire  produce  is 
not  devised  to  any  one  person,  but  particular  purposes 
are  pointed  out  to  which  it  is  to  be  applied.     In  such 
cases,  if  the  purposes  are  fully  answered  without  re- 
verting to  a  sale,  then,  on  a  question  between  the  heir 
at  law  and  the  next  of  kin  of  the  testator,  the  former 
is  held  entitled  by  way  of  resulting  trust.    The  singlf 
question  here  is,  in  what  character  the  devisee  took  the 
estate.    No  doubt,  the  testator  may  dispose  of  his  pro- 
perty as  he  pleases.   He  may  say,  his  devisee  shall  take 
|t  onlif  as  money ;  and,  wherever  he  has  so  expressed 
his  will  to  be,  there  is  no  necessity  that  it  should  be 
actually  converted  in  order  to  make  it  pass  as  money. 
Until  election  made  to  take  it  as  land,  it  must  so  pass ; 
and,  whenever  the  devisee  dies,  it  therefore  becomes 
necessary  to  revert  to  the  will,  in  order  to  see  how  the 
testator  has  given  it*    In  the  will  now  before  me,  it  is 
clearly  given  by  the  testatrix  to  her  daughter  onlt/  as 
money.    When  she  arrived  at  twenty-one,  it  might  be 
that  the  whole  would  remain  unsold,  and  then  she 
■light  have  elected  to  take  it  as  land ;  or,  if  she  had 
kept  it  unsold,  being  competent  to  make  an  election, 
•he  might  have  been  presumed  to  have  so  made  her 
•lection.  Here  she  was  manifestly  incompetent  to  make 
any ;  and  it  is  as  if  she  had  died  before  the  time  arrived 
at  which  she  could  hiive  elected.    With  regard  to  the 
conditional  clause,  there  is  no  inconsistency  in  giving 
the  same  thing  to  one  person  as  money,  to  another  as 
land  if  not  already  converted  into  money, — in  declaring 
that  it  shall  be  converted  quoad  the  first  taker,  not 
guoad  atkt  %ceovA.    In  this  case,  the  testatrix  ^as  ex- 
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pressly  said  that  such  is  her  will^  and  the  authoritict 
cited  have  therefore  no  relation  to  it. 

'^  Declare  that  the  intestate,  Eliz.  Fielding^  took  tlie 
real  estate  of  the  testatrix  as  personal  property.  Refer 
it  to  the  Master  to  take  an  account  of  the  real  estates  of 
the  testatrix  which  passed  by  her  will  in  fkvour  of  the 
laid  intestate,  and  of  the  rents  and  profits  thereof 
come  to  tlie  hands  of  the  Defendant,  Palmer^  previous 
to  the  appointment  of  a  receiver  in  the  cause.  The 
Master  to  tax  all  parties  their  costs  of  the  suit,  and 
the  Defendant  to  be  at  liberty  to  retain  what  shall  be 
•o  taxed  for  his  costs  out  of  what  the  Master  shall  find 
due  from  him,  or  take  the  said  account.  The  residue 
to  be  paid  to  the  Plaintiffs  in  four  equal  parts.  The 
Defendant  to  convey  and  assign  the  premises,  and  to 
deliver  up  all  title  deeds,  now  in  bis  custody  or  pot- 
aession,  relating  thereto." 


March  2 — 5. 

Commitment 
for  contempt  in 
assaulting  the 
deputy  mes- 
senger in  dis- 
charge of  his 
duty. 


ELLIOT  X.  HALMARACK. 

MOTION  on  behalf  of  the  Messenger  to  th^ 
Great  Seal,  that  the  Defendants  in  this  cause, 
and  one  Griffilhsy  a  constable,  might  stand  commitled 
to  the  FUet^  for  a  contempt  in  assaulting  the  depu^ 
messenger,  whilst  in  the  execution  of  his  duty,  and  ob- 
taining the  rescue  of  one  of  the  Defendants,  whb  had 
been  attached  for  want  of  answer. 


This  motion  was  supported  by  attdavit  of  l3ie  de» 
puty  messenger,  stating  the  circamstances  of  the  cs^ 
sault  and  rescue.  * 
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Sir  S.  Romilh/j  in  making  this  application  to  the 
Court,  stated  the  only  question  to  be,  whether  the 
order  should  be  nisi  or  absolute  in  the  first  instance. 
And  the  motion  was  then  directed  to  stand  over,  to 
search  for  precedents. 


IBltf. 


Sir  S.  Romillj/^  upon  again  mentioning  the  matter, 
referred  to  Lord  Clarendon!^  order  (n),  and  Beamesi's 
Notes  (b)j  observing,  that  the  oath  of  one  person  was 
snflScient  to  ground  a  commitment  in  case  of  beating 
or  abusing  a  party  serving  the  process  of  the  Court, 
notwithstanding  the  case  in  Atkj/ns  (c) ;  and,  upon 
the  following  cases  being  cited  from  the  Register's 
book,  viz.  Williams  v.  Johns,  12th  Feb.  1773  (d),  and 
Morgan  v.  Jones,  1744,  the  Lord  Chancellor  made 


(a)  Greneral  order  in  Chan- 
eery,  (Beantei's  edition,)  p. 

(b)  Notes  118,  119,  ib.  p. 
204,  M5. 

(c)  Anon.  3  Atk.  210. 

(d)  Williams  y.  Johns,  12th 
Feb.  1773.  Reg.  Lib.  B. 
1772.  fo.  123.  It  appears 
that  the  Defeadaat,  on  being 
served  with  the  subpcena,  hav- 
ing compelled  the  person  serv- 
ing it  to  eat  the  parchment 
and  wax  of  the  prbcess,  had 
beaten  and  kicked  such  per- 
son very  severely  ;  and,  con- 
sidering him  as  dead,  had  di- 
rected his  servants  to  throw 
the  body  into  a  river.  It 
was  therefore  moved  that  the 


Defendant,  and  his  son^  (who 
had  assisted)  might  stand  com- 
mitted to  the  Fleet,  <<  which 
is  ordered  accordingly,  onlfiss 
the  said  Defendants,  haviag 
notice  thereof,  shall,  on  the 
10th  day  of  March  then  next 
ensuing,  shew  unto  the  Court 
good  cause  to  the  contrary  ;^' 
service  of  the  qrder  at  the 
dwelling-house  being  directed 
to  be  good  service. 

10th  March,  1773,  Reg. 
Lib.  B.  1772,  fo.  155.  The 
order  was  made  absolute, 
upon  affidavit  of  service  of 
the  order  of  12th  Feb.  hf 
throwing  it  into  the  dwelling- 
house  of  Johns. 


Elliot 

V. 

Halvarack. 


March  5* 
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the  order,  unless  cause  shewn  to  the  contrary^  within 
three  weeks. 

The  application  against  Griffiths^  was  founded  onlj 
on  the  deponent's  information,  that  the  said  Griffiiht 
was  present  during  the  time  that  he  was  assaulted,  and 
called  on  all  persons  present  to  assist  him ;  and  that 
be  did  not  assist,  or  attempt  to  do  so.  No  order  was 
made  against  him. 


CLARKE  V.  BUTLER. 


TtOHN  Clarkcy  by  his  will,  dated  31st  OciobeTj  1812, 


Rolls. 

Feb.  W. 

Testator  be« 

qneaths  as  fol-    t/   after  devising  his  real  estatefs  to  trustees  (whom  he 

lows: — ^'^  Asto  ^ign  named  his  executors)  gave  and  bequeathed  the 

all  that  my         g^„j  ^  jfOOOO,  Jive  per  cent.  Bank  Annuities  to  \A 

ease  o  niece^  Caroline  Jane  Fountain,  for  her  own  aae  and 

la  L.  and  all        ...         ,     «  , ,  ,.-. 

household     disposal ;  and,  after  giving  several  legacies  ta  difierent 

goods  and  fur-    persons,  and  directing  that  they  should  be  paid  in  full, 

nitare  there  and  And  without  any  deduction  on  account  of  legacy  duty, 

at  S.  and  as  to    gave  and  bequeathed  as  follows : — ^^  And  as  to  all  that 

my  leasehold  house  in  London^  and  all  my  household 

goods  and  furniture  there  and  at  Sawbridge^  and  as  to 

all  my  plate,  linen,  china-ware,  pictures,  live  and  dead 


all  my  plate, 
linen,  china, 
pictures,  Hto 
and  dead  stock, 

d  11  the  re-  ^^^^^^  '^^  ^^  ^^^  ^^^^  ^^^  residue  of  my  goods, 
sidue  of  my  chattels,  and  personal  estate,  whatsoever  and  where- 
goods,  chattels,  soever,  not  hereinbefore  by  me  disposed  of,  after  the 
and  personal 

•state,  Sec.  I  gire  and  bequeath  the;  same  to  ^."  By  a  codicil,  he  re- 
vokes the  beqaest  ^^  of  the  residue"  to  A.  and  gires  ^^  the  residue  of 
his  said  personal  estate"  to  B.  The  gift  of  the  general  residue  only, 
and  not  of  the  articles  enumerated,  is  revoked  by  this  codicil. 
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payment  of  my  just  debts,  legacies,  and  the  several 
duties  thereupon,  and  my  personal  expences,  and  the 
charges  of  proving  this  my  will,  I  give  and  bequeath 
the  same  to  the  said  Caroline  Jane  Fountain^  to  and  for 
her  own  absolute  use  and  disposal." 

The  Testator  afterwards  made  a  codicil  to  his  vpHI, 
dated  the  29th  of  March,  1813,  as  follows  :— 

"  I  do  hereby  revoke  the  bequest  of  the  residue  of 
my  personal  estate,  and  of  the  £6000  Navy  Jive  per 
cent.  Annuities  (in  my  will  improperly  called  Jive  per 
cent.  Bank  Annuities,)  to  Caroline  Jane  Fountain,  in  my 
said  will  mentioned,  and  in  lieu  thereof  I  give  her  the 
8um  of  df  1000  sterling,  to  be  paid  to  her,  her  execu- 
tors,  administrators,  or  assigns,  within  one  month 
after  my  decease.  And  I  give  and  bequeath  the  resi* 
due  of  my  said  personal  estate  and  the  said  stock 
unto  Richard  Butler  and  Robert  Butler,  the  trustees 
and  executors  in  my  said  will  mentioned,  in  trust  to 
invest  such  residue  in  the  purchase  of  other  stock  in 
the  public  funds,  and  to  receive  the  interest,  dividends, 
and  annual  produce  thereof,  and  of  the  said  n^Yy  Jwc 
per  cents,  and  to  pay  over  the  same  to  the  said  Caroline 
Jane  Fountain,  and  her  assigns,  during  the  term  of 
her  natural  life." 

By  another  testamentary  writing,  the  testator  gaye 
some  further  specific  legacies  to  the  persons  therein 
named  ;  and  (amongst  others)  gave  a  little  case  with 
pens  and  ink  in  a  table-drawer  at  Saztbridge  to  the 
said  Caroline  Jane  Fountain,  but  did  not  thereby 
revoke  or  alter  his  will  or  codicil* 
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Clarke 

V. 
BUTLEB. 


The  question  iivas,  wheflier  ^'  the  leasehold  house  in 
Londofif  the  household  goods  and  furniture  there^  aii4 
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1810.  at  Sawbridge^  plate,  linen,  china,  pictures,  live  and 

dead  stock"  given  by  the  testator's  will  to  his  niece, 
Caroline  Jane  Fountain^  were  the  absolute  property  of 
BuTLEH.  the  said  Caroline  Jane  Fountain^  or  whether  the  be- 
quest was  affected  by  the  revocation  in  the  codi- 
cil, and  the  effects  thereby  given  to  be  considered  as 
part  of  the  residuary  estate. 

Hart  and  Seton^  for  the  parties  interested  in  the  re- 
sidue as  given  by  the  codicil. 

Sir  S.  Romillj/^  Heald^  and  Blahe^  for  the  Defend- 
ant, Caroline  Jane  Fountain. 

J,  Martin^  for  the  executors. 

On  the  part  of  the  former,  it  was  argued,  that  where 
a  specific  enumeration  of  articles  is  followed  by  the 
words  ^^  and  all  the  rest  and  residue,^'  that  specific 
enumeration  must  be  construed  as  forming  part  of  the 
general  residuary  clause,  and  cannot  be  distinguished 
from  it ;  and  the  separate  gift  of  the  ^^  case  with  pens 
and  ink  in  the  table-drawer  at  Sazobridgej*^  made  after 
the  revocation  by  the  codicil,  was  relied  on  as  suf- 
ficient evidence  that  the  testator  himself  apprehended 
the  former  bequest,  of  furniture  at  Sawbridge^  to  have 
been  revoked  by  the  codicil,  as  otherwise  the  ink-case 
would  have  passed  under  it. 

On  the  part  of  Miss  Fountain^  it  was  contended, 
that  without  the  words  ^'  rest  and  residue,**  the  be* 
quest  of  all  the  enumerated  articles  would  have  been 
clearly  specific,  and  the  nature  of  such  a  bequest  coQld 
not  be  altered  by  the  mere  addition  of  those  words, 
the  natural  operation  of  which  was  to  extend  tbe 
former  bequest,  but  not  to  incorporate  themselves  with 
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it.  That  the  gift  of  the  leasehold  house  and  furniture 
was  by  a  distinct  sentence  from  that  of  the  plate, 
linen,  &c.  and,  therefore,  that  if  the  latter  part  of  the 
clause  must  be  taken  to  sink  in  the  general  words 
at  the  conclusion,  the  same  construction  could  not  be 
fairly  extended  to  the  preceding.  That  the  words 
of  the  codicil  revoked  the  will  as  to  the  bequest  of  the 
*'  residue"  only,  whereas,  if  the  testator  had  meant 
to  include  in  that  revocation  the  enumerated  articles, 
he  would  have  again  enumerated,  for  the  purpose  of 
revoking,  as  he  had  originally  done  for  the  purpose  of 
giving  them.  That  nothing  was  to  be  inferred  from 
the  subsequent  gift  of  the  ink-case,  as  it  might  have 
happened  not  to  remain  at  Sawbridge  at  the  testator^s 
death,  or  he  might  have  supposed  it  would  >iiot  pass  by 
the  words  ^^  household  goods  and  furniture." 
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The  Master  of  the  Rolls 

Thought  that  the  bequest  comprised  two  distinct 
sentences;  that  it  was  clearly  the  intention  of  the 
testator  to  give  specifically  his  leasehold  house  and  iiir> 
niture,  and  that,  although  that  intention  appeared 
somewhat  doubtful  as  to  the  particulars  enumerated 
in  the  second  division  of  the  clause  in  question,  yet, 
from  the  nature  of  those  particulars,  it  appeared  pro- 
bable that  he  considered  them  as  specific  also. 

**  Declare,  that  by  the  codicil  the  bequest  of  the  ge- 
neral residue  only,  and  not  the  bequest  of  the  house  in 
JLondorij  the  household  goods  and  furniture  there  and 
at  Sawbridge,  plate,  linen,  china,  pictures,  live  and 
dead  stock,  to  the  Defendant,  Caroline  Jane  Fountain^ 
was  revoked,  and  that  the  said  Defendant  is  entitled  t0 , 
the  said  house  and  furniture,  plate^  linen,  &c."  ^ 

X2 


■i-p. 
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Rolls. 
March  11. 

Issue  direct- 
ed to  try  whe- 
ther F.  M.  was 
liTiDg  at  the 
death  of  his  fa- 
ther, the  testa- 
tor, the  father 
audsou  having 
been  ship- 
wrecked toge- 
ther on  their 
Toyage  from 
India^  and  all 
on  board  hay- 
ing perished* 


MASON  u.  MASON. 

T^^YANT  Mason  of  Tumlookj  in  Bengal,  by  his 
Jj  will,  dated  the  23d  of  Jprily  1806,  gave  and  be- 
queathed all  his  estate,  both  real  and  personal,  (except 
such  parts  as  he  should  thereafter  specifically  dispose  of,) 
to  certain  persons  therein  named,  their  heirs,  executors, 
&c.  upon  trust,  to  pay  to  each  of  his  children  who  should 
be  living  at  the  time  of  his  death  ^5000,  to  be  paid  to 
the  sons  at  twenty-one,  and  to  the  daughters  at  twenty- 
one,  or  marriage,  respectively,  with  benefit  of  survi- 
vorship, in  case  any  should  die  before  their  portions 
were  respectively  payable.  And,  as  to  all  the  residue, 
he  gave  and  bequeathed  the  same  unto  and  among  all 
and  every  of  his  sons  (except  his  son  Francis)  who 
should  be  living  at  his  death,  in  equal  shares,  with  the 
same  directions  as  to  the  time  when  the  same  should 
become  payable,  and  with  the  same  benefit  of  survivor- 
ship, as  had  been  given  with  respect  to  their  before- 
mentioned  portions  of  ^5000.  And  the  testator  ap- 
pointed the  said  trustees  executors  of  his  will. 

In  the  month  of  Jantmry,  1809,  the  testator,  who 
was  at  that  time  a  middle-aged  man,  embarked,  with 
his  son  Francisy  on  board  the  Calcutta,  on  a  voyage 
to  England.  The  ship  sailed  the  same  month,  was 
lost  on  her  homeward  vojage,  and  all  on  board  pe- 
rished. 


The  Decree  made  on  the  hearing  of  this  cause  di- 
rected (among  other  things)  that  the  Master  should 
enquire  what  children  of  the  testator  were  living  at  his 
d^ath ;  and  the  Master,  by  his  Report,  stated,  that  he 
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found  the  testator  had  nine  children,  eight  of  whom 
(who  were  the  infant  PlaintiflTs,  and  the  Defendant,  the 
eldest  son  and  heir  at  law,)  were  living  at  the  death  of 
the  testator  :  and  he  further  stated,  that  the  testator^s 
second  son,  Francis^  embarked  with  his  father,  and  was 
lost  at  sea,  as  above-mentioned,  and  that  all  persons  on 
board  ))erished ;  and  he  was,  therefore,  unable  to  state 
whether  the  said  Francis  survived  his  father  or  not. 


1816. 


Mason 

V. 

Mason. 


The  cause  coming  on  upon  further  directions,  the 
question,  necessary  to  be  determined  before  the  clear 
residue  of  the  testator^s  estate  could  be  ascertained, 
was  respecting  the  legacy  of  £5000  to  which  Francis 
was  entitled,  in  case  he  survived  his  father,  and  which, 
in  that  case,  would  be  distributable  among  all  the  sur-* 
viving  children ;  but  if,  on  the  contrary,  the  father  was 
the  survivor,  the  legacy  lapsed,  and  fell  into  the  gene« 
ral  residue;  consequently,  was  divisible  among  the 
sons,  to  the  exclusion  of  the  daughters. 

As  it  was  impossible,  under  the  circumstances,  to 
obtain  any  evidence  of  the  fact,  it  is  evident  that 
the  question,  if  to  be  decided  at  all,  was  to  be  decided 
altogether  on  the  ground  of  presumption. 

Wetherell^  in  support  of  the  presumption  to  be  raised 
in  favour  of  the  daughters,  who  claimed  their  shares 
of  this  legacy  in  the  event  of  Francis  having  survived 
his  father,  referred  to  the  well-known  case  of  General 
StanwiSj  znd  to  Mr.  Fearne^s  argument,  (a)  intended 
to  establish,  in  that  case,  the  claim  of  the  daughter's 


(a)  Feame*s  Postb.  Works, 
p.  38.  The  question  ia  that 
case  was  never  decided,  the 


parties  having  entered  into  a 
compromise    at  thB    recoBi* 
mendation  of  the  Court. 
1 
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V. 

Mason 


representatives.  He  also  cited  the  Code  Napoleon^ 
Lir.  iii.  Tit.  i.  c.  i.  (a),  and  relied  on  the  express 
terms  of  the  rule  of  the  civil  law  which  says,  that 
^'  where  no  evidence  is  to  the  contrary,  a  child  shall 
be  presumed  to  have  outlived  its  parent/*  as  af- 
fording reasonable  grounds  for  presumption  to  be 
adopted  by  our  own  Courts  of  Justice  under  similar 
circumstances ;  at  the  same  time  admitting  that  there 
did  not  exist,  in  the  present  case,  the  strong  pro- 
bability which  arises  in  cases  of  extreme  decrepitude 
contrasted  with  the  full  vigour  of  life.  ' 


Sir  Arthur  Piggott  and  Shadwell^  for  the  Defendant. 


(a)  **  De  I'onverture  des 
successions,  et  de  la  saisine 
des  heritiers." 

Art.  720.—"  Si  plusieurs 
persoDDes  rcspectivement  ap* 
pellees  k  la  succession  I'uoe 
de  I'autre,  p^rissent  dans  un 
m^me  evdnement,  sans  qu'on 
puisse  reconnaitre  laquelle 
est  decedee  la  premiere,  la 
presomption  de  surTie  est  de- 
termin^e  par  les  circonstances 
du  fait,  et  k  leur  defaut,  par 
la  force  de  I'ige  et  du  sexe." 

Art.  721. — "  Si  ceux  qui 
ont  peri  ensemble  avaient 
moins  de  quinze  ans,  le  plus 
ftg6  sera  presume  avoir  sur- 
v6cu. 

^^  S'ils  ^taient  tous  au- 
dessos  de  soixante  ans,  le 
moins  kgi  sera  prisnmi  avoir 


survecu. 

'^  Si  les  ans  ataient  moins 
de  quinze  ans,  et  les  autres 
plus  de  soixante,  les  premiers 
seront  presumes  avoir  sur- 
vecu. 

Art.  722.—"  Si  ceux  qui 
ont  peri  ensemble,  avaient 
quinze  ans  accomplis  et  moins 
de  soixante,  le  mile  est  tou- 
jours  presum6  aToir  survecu, 
lorsqu'il  y  a  ^lite  d'4ge, 
ou  si  la  diff(6rence  qui  existe 
n'excMa  pas  une  anned. 

^^  S^Us  iiaient  du  mime 
sexey  laprisompiion  de  survie 
qui  donne  ouvertwre  d  la  suc'^ 
cession  dans  Pordre  de  la  no- 
iurey  doit  Sire  admise :  amsi 
leplusjeune  estprisumi  anoir 
survicu  auplus  dgi.^ 


» 
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Sir  Samuel  Roniilli/  and  Coohe^  for  PlaintiiTs  in  the  1^^*^- 

same  interest  with  the  Defendant. 

Maso.v 

r. 

'The  rules  cited  from  the  Civil  l^aw  and  the  Code        Mason. 

Napoleon  have  no  bearing  on  the  present  case,  even  if 
it  were  possible  to  contend  that  the  presumption  upon 
which  they  prciceed  is  so  founded  on  universal  prin- 
ciples that  it  ought   to  be  adopted  and  l)ecome  the 
law  of  this  Court.     The  legacies  of  £5000  are  here 
given  to  each  of  the  testator's  children  ^'  who  should 
be  living  at  the  time  of  his  death."    To  entitle  any  » 
person  to  take  under  this  bequest,  it  is  necessarj^  that 
he  should   make  out   the   fact  that  the  child    under 
whom  lie  claims  was  actually  living  at  the  time  of 
the  testator's  death.     This  is  not  a  question  of  pre- 
sumption,  but  of  positive  proof.     General  Stanzcix^s 
case  was  a  case  of  intestacy,  therefore  clearly  distin- 
guishable; and  that  case   was  never  decided,   being 
compromised  at  the  recommendation  of  the  Court. 
In  this  case  there  can  be  no  compromise,  because  some 
of  the  parties  are  infants.     But  here  the  burthen  of 
proof  rests  altogether  on  the   representatives  of  the 
legatee,  who  claim  the  legacy  as  given  to  him  in  the 
event  of  his  having  survived.     They  cannot  prove  that 
he  survived.     The  legacy   must  therefore  be  consi- 
dered as  having  lapsed,  and  fallen  into  the  residue. 
The  English  law  knows  of  no  such  principle  as  pre- 
sumption in  a  case  of  this  nature. 

TFctfterell,  in  reply. 

We  do  not  contend  for  this  as  an  established  rule  of 
law,  but  as  constituting  the  only  evidence  in  a  case 
which  admits  of  no  positive  proof^  and  must  therefore 
be  decided  upon  the  mere  strength  of  presumption.  The 
peculiar  constitution  of  English  Courts  of  Justice  re« 
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Mason 

V. 

Mason. 
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quires,  in  all  cases,  the  best  evidence  which  the  nature 
of  the  case  will  admit ;  and  the  slightest  degree  of  evi- 
dence is  sufficient  to  turn  the  balance  where  none  exists 
in  the  other  scale.  The  real  difficulty,  after  all,  is  to 
say  which  of  these  two  persons  survived.  This  it  is 
impossible  to  say  with  any  certainty  as  to  the  fact. 
Then,  what  is  the  probability  ?  On  the  other  side  they 
say  it  is  incumbent  on  us  to  shew  our  qualification : 
but  this  is  only  changing  the  terms  of  the  question, 
not  the  question  itself.  The  nature  of  the  case  pre- 
cludes positive  and  demonstrative  evidence ;  but  it  does 
not  take  away  the  rights-  of  the  parties.  The  English 
law  does  not  lay  down  as  a  principle  that  you  must 
prove  the  facts  of  heirship,  of  non-alienage,&c.  It 
is  sufficient  that  those  facts  are  presumed  ;  nor  does  it 
necessarily  follow,  because  the  burthen  of  establishing 
an  affirmative  proposition  lies  on  your  side,  that  you 
must  make  out  that  affirmative  to  demonstration.  In 
nine  cases  out  of  ten,  where  the  Court  takes  for 
granted  a  fact  which  rests  on  presumption,  and  is  not 
diluted,  it  would  be  impossible  to  demonstrate  the 
&ct. 


No  other  course  can  be  pursued  in  the  present  case 
but  either  for  the  Court  at  once  to  adopt  the  rule  of 
the  civil  law  for  the  ground  of  presumption,  or  to  send 
the  question  to  an  issue. 

The  Master  of  the  Rolls. 

There  are  many  instances  in  which  principles  of  law 
have  been  adopted  from  the  Civilians  by  our  English 
Courts  of  Justice,  but  none  that  I  know  of  in  which 
they  have  adopted  presumptions  of  fact  from  the  rules 
of  the  Civil  Law.  In  General  Stanzeix*%  case,  I  thought 
the  stress  of  the  argument  to  be  in  fiivoar  of  the  re* 
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presentatives  of  the  Father.  There  were  three  con- 
tingencies ;  either  the  Daughter  survived  the  Father, 
or  the  Father  the  Daughter,  or  both  perished  at  the 
same  instant.  In  the  first  of  these  cases  alone  would 
the  representatives  of  the  Daughter  have  been  inti- 
tled,  those  of  the  Father  in  either  of  the  two  last. 
There  were,  therefore,  two  chances  to  one  in  favour  of 
the  latter.  In  the  present  case,  I  do  not  see  what  pre- 
sumption is  to  be  raised ;  and,  since  it  is  impossible 
you  should  demonstrate,  I  think  that,  if  it  were  sent 
to  an  issue,  you  must  fiiil  for  want  of  proof. 
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Mason* 


For  the  Plaintiff. 

Suppose  the  case  of  a  tenant  by  the  curtesy,  or  of  a 
brother  of  the  half  blood.  Neither  of  these  could  be 
decided  but  by  a  jury ;  yet  they  must  be  decided. 

For  the  Defendant, 

In  this  case  there  is  nothing  that  can  be  sent  to  a 
Jury. 

The  Master  of  the  Rolls, 

On  the  ground  now  taken  for  the  Plaintiff,  I  cer- 
tainly cannot  refuse  an  issue  if  insisted  on  by  either 
party. 


The  Counsel  for  the  Plaintiff  continuing  to  require 
it,  an  issue  was  directed  to  try.  Whether  Francis 
Mason  was  living  at  the  death  of  the  Testator. 
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HoLLs.  BULL  V.  KINGSTON. 

March  18,  19. 

Bequest  of  per-  /iNN  ASHBY^  spinster,  by  her  Will,  gave  the 
8onal  property  t/JL  sum  of  £1500,  Bank  Annuities, , to  John  Earl 
in  trust  for  ^.,  y^/^^^^  j^jg  Executors,  &c.  in  trust  for  her  sister  CAar- 

\     r      1.  "  lotte  JVilliams.  for  her  separate  use;. and  ^^  all  other 
man),    for  her  '  ^  '        . 

separate  use  •     sums  that  may  be  due  to  her,"  she  left  in  trust  with 
with  a  power  of  the  said  John^  Earl  Talbot^  for  the   use  of  her  said 
disposing  by      sister, 
will,  (except  to 

particular  per-        Then,  after  giving  several  specific  legacies  to  her 
sons;.  n     g^jg^jj  IVilUam  Ashbi/  and  others,  the  Testatrix  pro* 

.^,     ^        ...    ceeded  as  follows :   ^'  What  I  have  not  otherwise  dis- 
without  a  will, 

I  iriTe  all  that  P^^^  ^'j  ^  S'^®  *^  ™y  ®^*^  sister  the  unlimited  right 
may  remain  at  of  disposing  of  by  will,  excepting  to  E.  P.,  or  to  any 
her  decease  to  child  of  hers,  or  to  any  person  in  trust  for  any  one  be- 
B."  followed  longing  to  her  ;  and,  in  case  my  said  sister  dies  with- 
by  a  gift  of  ^^^  ^  ^jjj  j  ^jyg  gjj  ^\^^^  ^^y  remain  of  mv  fortune* 
(( all  the  rest       -  '       o  j  j 

. ,    „       at  her  decease  to  my  godson  William  Ashbi/.    The 
and  residue"  to  . 

A    who  is  ao-  ^^^^  ^^^  residue  of  my  fortune  I  give  to  my  sister 

pointed  execu-  Charlotte  Williams^  making  her  the  sole  executrix  of 

trix.  this  my  last  will  and  testament." 

A.  takes  the 

absolute   inter-      At  the  time  of  making  this  will,  and  of  her  death, 

Mt  in  the  pro.  ^^iich  happened  in  1791,  the  Testatrix  had  standing 

per  y,   no     a     .^  ^^^  name,  together  with  other  stock,  the  sum  of 

power    of  uis-  -^      o 

•  ^  «      ^§3000,  Bank  Annuities,  £1500  of  which  she  was  en- 

posmg    mere-     ^         t  ' 

ly.    And  the    titled  to  under  the  will  of  her  mother,  for  her  own 

gift  to   B,y   oi 

^^  all  that  may  remain  at  her  decease,"  is  void  for  uncertainty. 

Legacy  to  an  executor,  who  is  also  a  trustee,  excludes  him  from 
the  beneficial  interest  in  the  residue,  unless  expressly  given. 
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use,  and  the  remaining  £^1500,  under  the  same  will^  1816. 

sa  Executrix,  to  be  transferred  to  the  said  John^  Earl 

Talbot^  as  Trustee  for  the  sole  and  separate  use  of 

the  said    Charlotte    Williams^   who   was  a    married      Kingston. 

woman ;  but  the  transfer  of  which  had  never  been 

effected. 

Charlotte  WMliams  proved  the  will  of  her  sister  Ann 
Ashb^^  ?ind  possessed  herself  of  her  personal  estate, 
and  of  the  entire  sum  of  ^3000,  which  she  shortly 
after  transferred  into  the  name  of  the  said  Earl 
Talboty  who  executed  a  declaration  of  trust  of  the 
same. 

By  her  Will,  dated  the  16th  of  Jw/y,  1793,  the 
said  Charlotte  Williams^  being  still  under  coverture, 
gave  several  legacies,  and  among  the  rest  a  legacy  of 
five  guineas,  to  John  Kingston,  (whom  she  appointed 
Executor),  and  then  proceeded,  ^'And  as  for  all  the  rest 
and  residue  of  my  estate  and  effects.  Bank  Stock, 
Bank  Annuities,  India  Stock,  and  all  my  household 
furniture,  plate,  linen,  china,  and  every  other  thing 
which  I  may  be  possessed  of  or  entitled  to  at  my  death, 
1  give  and  bequeath  the  same  to  the  said  John  King' 
ston,  his  executors,  &c.  in  trust  to  permit  my  husband 
to  receive  the  interest  and  dividends  for  his  life ;" 
and,  in  case  he  should  die  without  having  any  children, 
upon  trust  to  divide  and  distribute  the  residue  of  her 
estate  and  effects  as  therein  mentioned.  The  Testatrix 
then  gave  several  other  legacies ;  among  the  rest,  to 
the  said  John  Kingston,  the  further  legacy  of  J^500, 
together  with  her  household  furniture,  and  every 
legacy  thereby  given,  in  case  the  respective  legatees 
diould  die  before  they  became  payable. 

By  a  Codicil,  dated  the  16th  of  Jufy^  1793,  the 
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1816.  Testatrix  gave  several  additional  legacies,  and  con* 

^"^*^^*^^       firmed  her  will  in  all  other  respects. 
Bull 

V. 

Kingston.  The  testatrix  Charlotte  Williams  died   shortly  after-^ 

wards,  and  the  Defendant  Kingston  proved  her  will 
and  codicil.  Sir  William  Williams^  the  husband  of 
the  Testatrix,  survived  his  wife,  and  died  intestate, 
and  without  children.  The  present  suit  was  instituted 
by  the  personal  representative  of  Sir  William  Wit" 
liamSj  claiming  to  be  entitled,  under  the  will  of  Char' 
lotlCj  to  the  absolute  beneficial  interest  in  all  such  parts 
of  her  personal  estate  and  efibcts  as  were  not  specie 
fically  disposed  of. 

The  Defendant  William  Ashbi/^  by  his  answer,  in- 
sisted that  the  testatrix  Charlotte  Williams^  had  not,  by 
her  will  and  codicil,  made  a  complete  disposition  of  the 
personal  estate  and  efiects  left  by  the  testatrix  Ann 
Ashhy ;  and  therefore  claimed  all  such  right  and  in- 
terest in  the  said  personal  estate  and  effects  undisposed 
of  as  he  should  appear  to  be  entitled  to. 

Sir  5.  Romilly  and  Home  for  the  Plaintiff. 

The  will  of  Ann  Ashbt/  having  given  to  Charlotte 
Williams^  first,  a  power  of  disposing,  and,  in  defiiult 
of  her  executing  that  power,  the  absolute  interest  in 
the  property  to  be  disposed  of;  the  will  of  CAarfo^ 
Williams^  if  not  a  valid  execution  of  the  power,  is  an 
effectual  disposition  of  the  property  by  virtue  of  the 
residuary  bequest.  William  Ashby  can  claini  nothing, 
except  in  the  event  of  her  dying  intestate.  The  power 
is  to  be  considered  only  as  restrictive  of  her  right  to 
dispose  in  favour  of  certain  persons  thereby  expreaaly 
excepted.  The  executor  cannot  take,  being  consti- 
tuted a  trustee,  and  haviDg  a  legacy. 


\ 
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Sir  Arthur  Piggott  and  Barber^  for  the  Defendilnt,  1816. 


The  power  given  to  Charlotte  Williams^  by  the  will  ^^ 

of  Ann  Ashbf/^  is  a  power  to  dispose  of  the  property  Kingston. 
of  Ann  Ashhy^  not  of  her  own  property ;  but  the 
will  of  Charlotte  Williams  disposes  of  her  own  pro* 
perty  only,  and  is  therefore  no  execution  of  the  power. 
Then  the  gift  to  William  Ashhy  is  perfectly  consistent 
with  the  right  of  Charlotte  Williams  to  dispose,  if  she 
pleases.  Till  she  dies,  non  constat  whether  she  will 
exercise  that  right  or  not.  Then,  what  becomes  of 
the  property  in  the  interim  ?  It  is  left  undisposed  of 
during  the  life  of  Charlotte  Williams  ;  and  the  residuary 
clause  is  introduced  to  supply  the  deficiency.  This  is 
the  only  construction  by  which  the  entire  will  can  be 
rendered  effectual. 

Then,  what  has  Charlotte  Williams  done  by  ber 
will  ?  That  will  contains  no  reference  to  the  power, 
and  would  be  equally  applicable  if  she  had  taken  no- 
thing whatever  under  the  will  of  Ann  Ashbj/.  It  has 
been  decided  in  many  cases  that  such  a  power  is  not 
executed  by  a  general  bequest  of  "  my  estate  and 
effects,"  which  will  pass  only  that  of  which  the  tes- 
tator has  the  absolute  property.  Roche  v.  Haynes  (a). 
The  power  must  be  executed,  in  order  to  pass  the  pro- 

• 

perty  which  is  the  subject  of  it ;  and  it  can  only  be 
executed  either  by  express  reference,  or  by  the  plainest 
inference.  Here,  there  is  a  gift  over  in  the  event  of 
her  not  making  a  will,  2.  e.  a  will  in  execution  of  the 
power.  If  she  takes  any  interest  at  all  in  the  pro- 
perty, it  is  an  interest  liable  to  be  devested  in  the 
event  of  non-execution  of  the  power.  The  testatrix 
means  that,  if  Charlotte  Williams  disposes  of  the  pro- 

(11)  8  Ves.  588» 
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1816.  perty  in  question,  in  that  event,  William  Ashbj/  shall 

^"^^^^"^^        be  entitled  to  nothing;  but  that,  if  she  does  not  dispose 
^^^^'  of  it,  in  that  event,  it  shall  not  fall  to  the  testator's  next 

KiNGiToif.  of  ^^^j  ^^^  William  Ashbt/  shall  have  it.  This  con- 
struction is  rendered  more  probable  by  the  exclusion 
of  certain  relations  of  the  testatrix,  who  might  by  pos- 
sibility have  been  the  next  of  kin. 

In  order  to  support  the  argument  contended  for  on 
the  other  side,  this  residuary  clause,  in  favour  of  Wil* 
Ham  Ashhy^  must  be  considered  as  a  mere  nullity,  and 
erased  altogether.  There  is  no  substantive  bequest  to 
Charlotte  Williams.  If  not  a  mere  power,  it  is  no* 
thing. 

Hartj  for  the  Defendant,  Kingston^ 

Contended  that  he  was  not  clearly  excluded  from 
the  beneficial  interest  under  the  will;  that  the  gift  of  a 
legacy  to  an  executor  does  not  so  operate  where  the 
context  shews  a  different  intention ;  and  that  there  was 
enough  in  the  will  of  Charlotte  Williams  to  shew 
that  she  meant  to  give  to  her  executor  whatever  she 
had  the  power  to  dispose  of. 

Sir  S.  Romilli/  in  reply. 


/» 


The  question  is,  whether  the  will  of  Ann  Ashby  has 
given  a  power  which  njust  be  strictly  executed  in  j 
order  to  pass  the  property,  or  whether  it  amounts  <« 
to  any  more  than  a  mere  declaration  that  the  residue^ 
shall  go  over  in  the  event  of  Charlotte's  dying  in— -_ 
testate.  The  will,  in  the  first  place,,  gives,  by  wordfc^_ 
sufficiently  extensive  to  pass  all  the  personal  prcqpert; 
of  the  testatrix,  to  Lord  Talbot^  in  trust  for  the 
rate  use  oi Charlotte  Williams.  AH  money  due  to  the 
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tatrix,  means  the  money  in  the  funds,  that  having  con-  1816. 

stituted  the  whole  of  her  property.  Then,  having  given        ^^^^^^^ 
all  already,  the  gift  of  all  that  might  remain,  in  case  of  ^^^^ 

her  dying  intestate,  must  be  considered  as  void,  from  Kingston. 
uncertainty  as  to  the  amount.  The  bequest  of  all  the 
rest  and  residue,  though  made  by  the  same  instrument, 
must,  in  order  to  give  eftcct  to  it,  be  considered  as  dis- 
tinct from,  and  subsequent  to,  the  former  part  of  the 
will ;  therefore,  amounting  to  a  reservation,  or  if  not  to 
reservation,  at  least  as  explaining  the  testatrix's  view 
of  her  former  disposition  as  not  including  the  residue. 
In  either  view  of  the  case,  Charlotte  JVilliams  takes  the 
absolute  interest. 

The  Master  of  the  Rolls. 

The  executor  of  Mrs.  Williams^  in  this  case,  is  both 
a  trustee  and  a  legatee  under  her  will,  lie,  there* 
fore,  cannot  claim  the  beneficial  interest  in  the  re- 
sidue. 

With  regard  to  the  residuary  clause  in  the  will  of 
Ann  Ashb^^  it  is  impossible  to  make  sense  of  the  will 
if  that  clause  is  to  be  taken  as  distinct  from  what  goes 
before  it.  It  is  evident  the  testatrix  perceived  a  de- 
fect in  her  intended  disposition  of  the  entire  property 
in  favour  of  Mrs.  JVilliams^  and  that  she  had  only 
given  a  power  where  she  meant  to  give  the  absolute 
interest.  To  supply  that  defect,  she  gives  the  residue 
by  the  clause  in  question ;  and  then  the  will  is  to  be 
read  as  if  it  stood  thus : — "  I  give  to  Charlotte  fVil- 
Hams  the  residue  of  my  estate,  together  with  the  right 
of  disposing  of  the  same  by  will,  except  to  E.  P. ; 
and  if  she  dies  without  a  will,  then  I  give  whatever 
may  remain  at  her  death  to  William  Ashbyy  This 
makes  the  whole  intelligible  and  consistent.  She  gives 


sso 
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Bull 

V. 

Kingston. 


to  Charlotte  Williams^  as  a  married  woman,  the  right 
of  disposing  by  will  of  the  property  vested  in  her,  in- 
dependently of  the  controul  of  her  husband ;  as  was 
done  in  the  case  of  Hales  v.  Margerum  ;  (a)  and  she 
intended,  at  the  same  time,  that  if  any  thing  was  left 
undisposed  of  bj  her,  it  should  go  to  William  Ashhy. 
But  this  is  an  intention  that  must  fail  on  account  of 
its  uncertainty.  Charlotte^  therefore,  took  the  abso- 
lute interest  in  the  property,  which,  as  to  all  the  parts 
which  were  not  specifically  disposed  of  by  her  wilJ^ 
passed  to  her  husband,  and  from  him  to  the  present 
plaintiff,  his  personal  representative. 


(a)  3  Ves.  jun.  299. 


Rolls. 
March  19,20. 


CHRISTOPHERSON  v.  NAYLOR. 


Bequest  « to  JONATHAN  Farlam,  by  his  wiU,  after  directing 
^h^  ?"  ^^^^y  t/  his  debts  and  legacies  to  be  paid,  and  after  giving 
, .. ,  .  a  freehold  estate  and  pecuniary  legacy  to  his  nephew 
brother  and  sis-  ^'  -f'j  devised  and  bequeathed  all  other  his  freehold 
ters  which  shall  ^^^  leasehold  estates,  furniture,  goods,  and  chattels,  to 
be  living  at  the 

time  of  my  death  ;  but,  if  any  child  or  children  of  my  said  brother 
and  sisters  shall  happen  to  die  in  my  life-time,  and  leave  issue,  then  the 
legacy  or  legacies  hereby  intended  for  such  child  or  children  so  dying, 
shall  be  for  his,  her,  oi  their  issue."  The  issue  take  only  by  substi- 
tution. Therefore,  only  the  issue  of  such  children  as  were  living 
at  the  date  of  the  will  are  entitled  in  the  event  of  the  death  of  their 
respective  parents  during  the  testator's  life-time. 

Qu.  If  the  second  clause  had  stood  alone  and  independent  of  the 
preceding. 
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trustees,  for  sale,  and  out  of  the  monies  arising  by 
sale,  after  payment  of  his  said  debts  and  legacies,  upon 
trust  to  pay,  and  he  thereby  gave  and  bequeathed,  the 
sum  of  j^800  ^^  to  each  and  every  of  the  child  and 
children  of  my  brother  and  sisters,  John  farlamj 
Esther  Graham^  Martha  Finlai/san^  and  Tatmr  Turni- 
bull,  which  shall  be  living  at  the  time  of  my  decease^ 
except  niy  nephew,  J,  /"."  for  whom  be  had  already 
provided  as  aforesaid.  ^^  But  if  any  child  or  children 
of  my  said  brother  and  sisters  or  any  of  tbem  (besides 
the  said  J.  F.  my  nephew,)  shall  happen  to  die  in  iny 
lifetime,  and  leave  any  issue  lawfully  begotten  of  the 
body  or  bodies  of  any  such  child  or  children  living  at 
or  bom  in  due  time  after  his  or  their  decease,  then 
and  in  such  case  the  legacy  or  legacies  hereby  intended 
for  such  child  or  children  so  dying  shall  be  upon  truat 
for,  and  I  give  and  bequeath  the  same  to  his,  her,  o^ 
their  issue ;  such  issue  taking  only  the  legacy  or  ^e.- 
gacies  which  his,  her,  or  their  pareiks  or  parent 
would  have  been  entitled  to,  if  living  at  my  ■decea9e«" 


1816. 


Chaistopher^ 

SON 

Natlob. 


J.  Farlam^  E.  Grahamj  and  T.  TurnbuU^Al^Ap^  the 
life-time  of  the  Testator,  each  leaving  issue,  which  issue 
survived  the  Testator.  M.  FMa^ion  alfo  died  in  the 
Testator's  li&rtime,  leayiog  three  cbildreq,  all  of  whom 
likewisedied  in  hisli&Htime,  and  left  issue ;  and'the  QUII 
vas  filed  by  the  issue  .of  these  three  children,  claiming 
to  be.en(titled,.inTightof  their  respective  parents,  to ihii 
4hree  several  legacies  of  £^800  to  which  their  re^pec 
tive  pacents  would  haxe  bee»  entitled,  if  living  at:thfi 
testator's  deceaae,  and  insisting  that,  according  tp  tibts 
conetruction  of  the  wiU,  jaod  the  manifest  intention  of 
ihe  testator  b$  apparent  therefrom,  the  lawful  issue  of 
such  child  or.cfarldren^of.the  testator's  ihrotber  aod.sk* 
4er8  who  <didd  in  Ipa  lii^time,  either  {tfajriotts  or  iittlMi« 

Y 


CUBISXOPUEA- 
SON 
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1B16.         quent  to  the  date  and  execution  of  his  said  will,  were  all 

equally  entitled  to  the  legacies  thereby  bequeathed, 

and  to  the  full  receipt  thereof,  and  that  it  could  not  be 

V.  reasonably  presumed  from  any  matter  contained  in  the 

Naylor.       ^jij^  ^i^^i  ^1^  testator  intended  to  exclude  the  plain- 

tifib  from  receiving  any  such  legacies. 

To  this  Bill,  the  trustees,  (who  were  also  re- 
siduary legatees,)  put  in  an  answer,  insisting  that 
tber  plaintiffs  were  not  entitled  to  the  several  le- 
gacies claimed  by  the  bill  in  right  of  their  respective 
parents,  such  parents  having  died  before  the  making  of 
the  testator^s  will,  and  that,  according  to  the  true  con- 
struction thereof,  and  the  intention  of  the  testator,  no 
issue  of  any  deceased  children  of  the  testator's  brother 
and  sisters  were  entitled  in  right  of  their  deceased  pa- 
rents to  the  legacies  of  £800  thereby  given  to  such 
children,  unless  the  children  in  whose  right  they 
claimed  were  living  at  the  time  when  the  testator 
made  his  wilL 

Sir  S.  RomiVi/  and  PhiUimarey  for  the  Plaintifis. 

The  question  in  this  case  is,  whether,  with  reference 
to  the  principles  on  which  wills  are  construed,  the 
words  of  the  present  will  are  not  to  be  understood  as 
indicating  the  testator's  intention  to  give  to  all  the  child- 
ren of  his  nepliews  and  nieces  who  should  be  living  at 
bis  death,  without  distinction  as  to  the  accidental  cir- 
cumstance of  the  fether  or  mother  of  those  children  be* 
ing  alive  or  dead  at  the  time  of  making  his  will.  The  words 
^^  sfuM  happen  to  die"  do  not  more  necessarily  imply  a 
future  event  than  the  words  ^'  to  be  begotten ;"  yet  it 
is  well  settled  that  a  gift  to  children  ^  to  be  begotten'* 
include  tho^wlio  are  alrea^jr  ia.  cue    Hek^ 
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Uethwaite  v^  Cartwright  (a),  referring  to  Co.  Litt.  S0> 
the  case  of  a  limitation  hceredibus  quos  iUe  de  corpore 
procreaveriL  So  in  the  kte  case  of  Doe  v.  HaUeU  (ft). 
The  entire  stock  was  the  object  of  this  testator's  boun- 
ty, not  any  of  the  individuals  who  composed  it.  The 
fiimily  was  numerous,  so  much  so,  that  it  was  probaUa 
he  might  not  knew,  at  the  time  of  making  his  will^ 
who  were  dead,  and  who  living.  He,  therefore^  intro* 
duced  the  clause  in  question,  for  the  purpose  of  bring* 
ing  in  the  issue  of  any  of  the  children  who  might  h,ap» 
pen  to  die  before  him ;  and  it  is  monstrous  to  imagiiM 
that  he  meant  to  exclude  any  upon  so  fortuitous  a  cir- 
cumstance as  the  death  of  the  parent  happening  before 
or  after  the  date  of  the  will.  In  Clarke  v.  Blake  (c)^ 
the  bequest  was  ^'  to  such  children  as  should  be  living  at 
the  death  of  ^. ;"  and  a  child  en  ventre  sa  mere  at  that 
time  was  decreed  to  take.  Lord  Thurlow  being  of  opi- 
nion that,  although  not  within  the  strict  meaning  of 
the  words,  the  solid  ground  of  construction  was,  to 
consider  whether  it  was  not  within  the  testator's  inten- 
tion  to  provide  for  all  the  children. 


3S3 


1816. 


ChristopbsiV' 

SON 

V. 

Natloe. 


Jlorne^  for  the  residuary  legatees* 

w 

& 

The  Plaintiffs  are  not  entitled,  either  according  to 
the  strict  meaning  of  the  words,  or  by  their  acknow* 
ledged  import,  or  t(y  analogy  to  the  cases. 

The  first  clause,  constituting  a  bequest  to  persons 
expressly  described  as  the  children  of  the  testator's 
brother  and  sisters,  no  persons  could  take  under  it, 
who  were  not  children  living  at  the  time  of  the  tes- 


(a)  Forr.    3?.    Hewet  v.     v.  Cook^  3  Vera.  545. 
Irelandy  1  P.  W.  4M.   Gore         (6)  1  Maule  and  S.  IM. 
▼.  Gorty  3  P.  W.  33.    Cook        (c)  t  Bro.  3^. 
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vived.  To  exclude  this  ioteutioa  fronoi  taklog  effect^ 
is  ta  decide  that  the  wards  nu^Rt  be  construed  according 
to  their  strict  issport.  The  parents^  undiMibtedlj^ 
cottld  not  themselves  have  take^,  if  they,  were  ^^ady 
dead  when  the  will  was  iiMide>  aajr  WMe  ^ham  if  tbiy 
weie  tiiea  living,  but  died  in  ti^  tofttatsff^a  tife*tivia» 
Bat  when  the  testator  gees  on  to  saj,  If  apy  shaU  fafl|^> 
pen  to  die  in  my  life-time,  the  legacies  of  suoh  aa.  ^^ing- 
shall  go  to  their  issue ;  there  is  no  greater  vJofcitiQ^  ^ 
the  strict  import  in  construing  it  as  if  he  had  us^d  ll^ 
words,  ^^  if  any  shall  happen  Uk  be  dead  ia  my  lifc^time>>** 
than  there  was  in  the  eases  cited;  aad  the  pvUiQipla^ of 
those  cases,  which  is  to  give  effect  to  the  apparent  vi-^ 
tention,  operates  equally  in  the  present.  There  ifi  ^t^. 
distinction  between  them  on  any  sound  prin^iplaa  <(f 
construction.  That  of  Ileweti  v.  IreJtand  (o)  is  indeed 
stronger  than  this,  being  the  construction  of  a  deed* 
There  it  was  held  that  >^  suoh  childrea  as  shuU  b^  be- 
gotten'' must  be  construed  ^^  as  shall  have  been  begot** 
ten ;"  why  not,  in  this,  ^^  such  as  shall  have  been  dead  ?'' 

The  Master  of  the  Rolls. 

The  question  is,  whether  there  is  not,  in  this  case, 
a  substitution;  and  therefore  it  comes  to  this — not 
what  description  of  issue  could  take  under  the  second 
clause,  supposing  it  an  original  substantive  limitation; 
but  what  description  of  parents  might  have  been  taken 
under  the  first  ? 


laui. 


Christopher^, 

*    *  ■ .  ' 

SON      ^ 

V. 

NAnoa,, 


The  Master  ofiJie  Rolls. 

The  question,  in  this  case,  does  not  depend  on  the 
words  ^^  shall  happen  to  die  in  my  life-time.^'  Though, 


March  fU 


(fl)  1  P.  W.  426. 
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1S16.  according  to  strict  construction,  importing  futurity, 

^'^^>^^^       those  words  might  have  been  understood  as  speaking 

CHEXtTOMW-  ^f^Y^^  ^^g^^^  ^^  whatever  time  it  may  happen.    But 

X).  the  context  necessarily   excludes    this  constiruction. 

NATI.OB.  The  nephews  and  nieces  are,  here,  the  primary  lega- 
tees. Nothing  whatever  is  given  to  their  issue,  ex« 
cept  in  the  way  of  substitution.  In  order  to  claim, 
therefore,  under  the  will,  these  substituted  legatees 
must  point  out  the  original  legatees  in  whose  place 
tbey  demand  to  stand.  But,  of  the  nephews  and 
nieees  of  the  testator,  none  could  have  taken  besides 
tiiose  who  were  living  at  the  date  of  the  vrill.  The 
issue  of  those  who  were  dead  at  that  time  can,  conse- 
quently, shew  no  object  of  substitution  ;  and  to  give 
diem  original  legacies  would  be,  in  effect,  to  make  % 
new  will  for  the  testator. 

Therefore,  the  Bill  must  be  dismissed* 
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The  ATTORNEY-GENERAL,  at  the  relation  of 

the  Master,  Fellows,  and  Scholars  of  TRINITY        Rolls. 
COLLEGE,   CAMBRIDGE,  and   of  the  Rev.  ^ov.  14,  1815. 

THOMAS  YOUNG ;  and  the  said  Master,  Pel-  ,.      ,„  ,„.. 
_    _  „  ,  ,  _.„  '  Mar.  18, 1816. 

lows,  &c.  (By  Information  and  Bui), 

Against 

JOSEPH  MUNBY,  Defendant. 


T 


HE  Reverend  John  Pigott,  rector   of  GilUng      Grant,  by  in- 

East,  by  indenture,  dated  the  15th  of  Ji*/y,  181 1,  denture  exe- 

made  between  him  the  said  John  Pigott,  of  the  first  c"*«>morethan 

^  ^     «  .        ^  .a  .        ^1^  twelve  months 

part;  Carter^  (a  trustee  for  him  of  the  premises  there-  .   -       , 

by  conveyed,)  of  the  second  part ;   and  the  Master,  grantor's  death 
Fellows,  and  Scholars  of  Trinity  CoUegCy  CambridgCj  and  duly  en- 
rolled, of  a 
house  and  premises  lieWI  under  a  church-lease,  to  7.  C.  Cambridge^  in 
trust  for  the  rector  of  6r.  valid,    und^  the  statute  of  mortmain, 
and  not  affected  hy  ihe  circamstance  of  the  grantor  being  himself 
Vector  of  G.  at  the  time  of  the  grant,  and  retainiog  the  deed  in  his 
own  possession. 

Assignment  of  mortc^ge-premises,  and  of  the  principal  sum  due 
thereon,  to  the  same  college,  upon  the  like  trmst,  void,  as  being  eze« 
cuted  within  a  twelvemonth  before  the  death  of  the  donor,  not  to  be 
set  up  by  reference  to  a  will  made  afterwards,  giving  the  advowsou  of 
the  living  beneficially  to  the  college. 

Bequest  of  money  to  be  laid  out  in  buildUig  upon  land  already  in 
raortniaio,  good. 

llecital  in  a  will  of  property  given  by  deed,  which  fails,  not  by  any 
defect  in  the  instrument  itself,  but  by  the  grantor  not  having  lived  to 
the  period  proscribed  by  the  statute  for  rendering  the  deed  effectual, 
does  not  operate  as  a  confirmation,  or  by  way  of  relation,  so  as  to  pass 
the  property  thereby  assigned. 

Grant  of  land  to  a  college,  not  beneficially,  bat  in  tnist  for  other 
objects,  not  within  the  exception  of  the  statute  in  favour  of  the  Uni« 
vcrsities,  &€• 


d2B 


IdlO. 


Attorney 
General 

V. 
MUKBT. 
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of  the  third  part ;  after  reciting  (among  other  things) 
that  he  was  desirous  of  augmenting  the  revenues 
of  Trinity  CoUegCy  and  of  reiidering  the  success 
sion  to  the  fellowships  therein  more  quick,  assigned 
a  certain  leasehold  messuage  or  dwelling-house,  si- 
tuate in  the  Close  of  the  cathedral  df  Yorky  (to  which 
he  was  then  entitled  for  a  term  of  yeftfs,  with  benefit 
of  renewal,)  to  the  said  Master,  Fellows,  and  Scholars, 
and  their  successors,  ^'  in  trust,  to  permit  the  rector  for 
the  time  being  of  the  said  rectory  of  Gilling  Easty 
to  hold,  use,  and  occupy  the  same,  during  his  incom^ 
bencj,  or  otherwise  to  receive  and  take  the  issues  and 
profits  thereof,  to  and  for  his  own  use  and  benefit," 
paying  the  reserved  rent  and  fines  for  renewal,  &c. 
And  he  thereby  bargained,  sold,  and  transferred  to 
the  said  Master,  &c.  all  and  singular  the  house- 
hold goods,  furniture,  plate,  and  all  other  moveable 
effects  (money  excepted)  in  and  about  his  dwelling- 
house  at  OsTvaldkirk^  and  in  the  Minster-yard  at  Yorky 
^  in  trust  for  the  sole  use  and  benefit  of  the  rector  for 
tbe  time  being  of  Gilling  East  aforesaid." 


Afterwards,  by  another  indenture,  dated  the  4th  of 
October y  1811,  made  between  him  the  said  John  Pigoit^ 
6f  the  one  part,  and  the  said  Master,  Fellows,  and 
Scholars,  of  the  other  part,  he  the  said  John  Pigoit  as- 
signed to  the  said  Master,  Fellows,  and  Scholars,  cer* 
tain  premises  held  by  him  under  three  several  indentures 
of  mortgage,  subject  to  redemption  by  Charles  Gregory/ 
FairfaXy  and  the  several  sums  of  money  (making  to- 
gether £3000,)  thereby  secured,  together  with  a  bond 
for  re-payment  of  the  same,  in  trust,  to  receive  the  in- 
terest when  due,  and  pay  the  same  to  the  rector  for  the 
time  being  of  Gilling  East  aforesaid,  for  his  own  use 
and  benefit,  and  to  receive  the  said  principal  sums 
when  the  same  should  become  due  and  payable^  and 
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again  to  invest  the  same,  or  else  to  suflfer  the  same  to 
remain  so  invested  as  aforesaid^  ^^  in  order  that  the  in- 
terest of  the  same  might  for  ever  thereafter  be  paid 
to,  and  received  by,  the  rector  for  the  time  being  of 
Gilling  East  aforesaid,  to  and  for  his  own  use  and  be- 
nefit." 


1816. 


Attorney 
General 

MutfBT. 


Both  indentures  were,  after  their  respective  execu- 
tion, duly  enrolled  in  the  Court  of  Chancery. 


The  said  John  Pigott  afterwards  made  his  will, 
dated  the  9th  of  May^  1812,  whereby  he  gave  to  the 
said  Master,  Fellows,  and  Scholars,  the  perpetual  ad- 
vowson  of  the  said  rectory  of  Gilling  Easi^  under 
a  restriction,  that  the  same  should  not  be  held  by  any 
college  preacher,  but  that  in  all  cases  the  Fellow  pre- 
sented to  it  should  vacate  his  fellowship;  desiring 
that  he  might  take  his  degree  of  Doctor  of  Divinity  the 
commencf^ment  following,  or  as  soon  after  as  might  be, 
and  that  every  successor  might  do  the  same,  as  he,  the 
testator,  had  been  at  great  expence  towards  making 
it  a  complete  residence  for  them,  and  had,  by  deeds  of 
gifl^  fas  would  be  therein  seen)  given  his  interest  in  the 
lease  of  his  said  dwelling-liouse,  &c.  to  be  received  by 
them  for  the  benefit  of  each  other,  and  all  his  fur- 
niture and  moveable  effi?ct8,  both  at  the  York  house 
and  Oswaldkirk,  so  that  Gilling  rectory-house  would 
be  completely  furnished,  and  ready  for  every  successor 
at  little  or  no  expence  ;  and  had  further  given,  by  deed 
of  gift,  to  the  said  society,  in  trust,  £6000,  as  a  further 
endowment,  therefore  requiring  them  to  see  that  the  in- 
terest arising  therefrom  might  be  immediately  employed 
by  his  successor  and  successors,  according  to  the  deed  of 
gift,  in  building  two  rooms  on  the  south  side  of  the  said 
rectory-house  of  the  dimensions  therein  mentioned ;  the 
two  rooms  below  to  be  completed  according  to  the  direi^ 
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Attorney 
General 

MUNBY. 


tions  thereby  given  ;  with  a  nota  btnty  that  when  the 
above  rooms  were  finished,  the  interest  arising  from 
the  ^^6000  was  to  be  paid  to  the  incumbent  for  the 
time  being,  half  yearly.  The  testator  then  enjoined  his 
executor  to  look  upon  it  as  part  of  bis  trust,  and,  as 
he  would  be  nearer  the  spot,  to  communicate  with  the 
college,  and  give  his  assistance  to  see  that  the  above 
rooms  be  finished  accordingly ;  directing  the  builders 
employed  to  obey  the  directions  of  his  said  executor  ;'* 
and  took  notice  by  another  nota  bency  that  as  Mr. 
Hmkione^  (who  was  bimself  a  fellow  of  the  college,) 
bad  bad  the  trouble  of  n^gociating  the  above  business 
with  him  in  behalf  of  the  college,  he  wished  him  to 
hitve  bis  option  (before  any  other  member)  of  the  next 
avoidance.  The  testator  then  gave  to  his  immediate 
successors  at  Gilling  and  Oswaldkirk  £100  each,  ^  in 
trust  to  pay  the  interest  to  the  respective  parish  clerks 
whom  they  should  nominate  ;**  and,  after  giving  some 
other  legacies,  appointed  his  ^  fiiithful  fnend,  Joseph 
Munbyy  attorney  at  law,  in  Yorkj*  (the  defendant) 
his  sole  executor,  giving  him  £S000  for  his  trouble,  to- 
gether with  what  residue  there  might  be  after  dis* 
charging  hb  said  annuities ;  and  concluded  with  the 
following  words : — ^^  N.  B.  at  present,  I  have  only 
transferred  f  9000,  part  of  the  above-mentioned 
iPeOOO,  fop  the  benefit  of  the  rector  of  GiUing.  Now, 
if  I  should  die  before  I  transfer  the  remaining  jf  SOOO, 
I  do,  in  such  event,  give  the  Master,  Fellows,  and 
Scholars  of  Trinitj/  C!o//eg^,the8um  of  £3000  sterling, 
upon  the  same  trusts  and  for  the  same  purposes  as  I 
luive  already  given  and  assigned  to  them  the  sum  of 
£3000  due  to  me  firom  Charles  Gregory  Fairfax,  Esq.*' 


The  Testator  died  on  the  19th  of  August,  1812,  with- 
out having  transferred  the  remaining  £3000 ;  and  bis 
will  was  proved  by  the  defendant  Joseph  Mimby^  his 
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executor,  who  took  possession  of  his  personal  estate^ 
and,  among  other  things,  of  the  said  leasehold  pre* 
mises,  household  goods,  and  furniture,  and  of  the  title- 
deeds  relating  to  both  the  Testator's  houses,  and  the 
said  indentures  of  mortgage. 

The  Information  and  Bill  stating  these  facts,  went 
on  to  state — That  by  the  Testator's  death,  the  rectory 
of  GiUing  became  vacant,  and  thereupon  the  relators^ 
the  said  Master,  Fellows,  and  Scholars,  became  desir* 
ous  of  presenting  the  Rev.  John  Hailstanej  one  of 
the  fellows,  to  the  said  rectory ;  but  that,  in  conse* 
quence  of  an  intimation  from  the  Defendant  of  his  in- 
tention to  dispute  the  validity  of  the  said  deeds  and 
instruments,  or  some  of  them,  no  member  of  the  coI« 
lege  was  presented,  but  the  right  of  collating  became 
vested,  by  lapse,  in  the  archbishop,  who  accordingly 
collated  the  Plaintiff  Thomas  Youngs  another  fellow 
of  the  college,  to  the  said  rectory,  with  the  consent  of 
the  said  relators. 


1816. 


Attorney- 
General 

V. 
MUNBT. 


The  Information  and  Bill  then  charged  that  the 
Testator,  in  his  life-time,  frequently  expressed  his  in- 
tention to  the  Defendant  and  others,  and  consulted 
and  advised  with  him,  the  Defendant,  respecting  the 
most  effectual  way  of  granting  and  assuring  the  said 
leasehold  premises,  goods,  monies,  and  effects,  and  that 
the  Defendant  was  the  attorney  employed  by  the  Tea- 
tator  in  all  his  afiairs,  and  particularly  in  the  aforesaid 
transactions,  and  who  actually  advised  and  prepared 
the  deeds  of  July  and  October,  1811,  and  the  will,  to 
which  he  was  also  one  of  the  attesting  witnesses : 

That  the  Master,  Fellows,  and  Scholars  of  Trinity 
College  have,  by  their  charter  and  the  statutes  of  their 
foundation,  a  licence  to  take  in  mortmain  to  a  certain 
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Attoriiky« 

GeVERAA 
MUVBT* 


ttVtent,  8Ad  had  abo  obtoiaed  bift  Majeely'a  special  U-^ 
caace  to  take  in  mortrnain  tha  pfeiaisea  campFi^ecl  itk 
tka  aaid  indentures  and  will  impectivefy ; 

Therefore  praying  that  the  two  daads  m^t  hm 
declared  valid,  and  the  legacies  of  £3000  and  £lOOj 
to  hare  passed  by  tha  Testator'^  will ;  and  that  the 
Dafendant  might  ba  decreed  to  dellvev  up  to  tha  re^ 
latofs,  the  Master,  FeU^ws,  and  Schofaura  aforesaid^  iu 
trnat  for  the  Plaintiff  Youngj  and  his  succasaovs,  or  to 
the  said  Plaintiff)  the  possession  of  the  said  leasehold 
premises^  together  with  tha  title-deeds  relating  thereto, 
and  the  said  househoM  goods  and  forniture,  &c.  and 
Ae  three  several  indentures  of  mortgage,  together  with 
FairfiMe^%  bond,  to  account  finr  the  rants  and  profits  of 
the  said  leaaehold  premisea,  and  interest  upon  the 
said  mortgages^  and  to  pay  the  said  legacies  of  £30QQ 
and  £lOOy  to  them  the  said  relators ;  and  for  an  int 
ventory  of,  and  injunction  fnAn  selling  and  disposing 
o^  the  said  household  goods  and  furniture. 

The  Defendant,  by  his  answer^  admitted  the  dred 
t>f  July  15,  1811,  and  its  enrohnent ;  but  stated  that 
the  Testator  kept  the  said  deed  in  his  possession  until 
the  time  of  his  death,  and  gave  some  part  of  the  iur*i 
niture  mentioned  therein  to  his  servants,  after  he  had 
executed  the  same.  He  also  admitted  the  second  deed 
and  the  will ;  that  he  was  the  attorney  employed  by 
the  Testator  on  most  occasions,  and  prepared  both  Urn 
deeds  by  the  Testator's  directions,  but  not  tha  will, 
vhidi  was  prepared  wholly  by  the  Teatatar  hiflMelf  i 
but  he  denied  that  he  advised  the  Testator  to  make 
such  disposition  of  his  property  by  the  said  deeds ;  and 
said  that,  on  the  contrary,  he. endeavoured  to  cmvince 
him  that  such  disposition  was  iUegal ;  inaisting  that  the 
deed  of  July  15, 1811,  was  void  pltagotb^r,  both  aa  it 
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re^pecled  the  dwelikig-lioase  and  premises  tlMflreJHi 
meationed.,  and  ^lae  the  honsekid  goods,  AnaXvopt^ 
and  ether  eAbcts  therein  mentioned  to  be  enpyed  usith 
the  sawe,  and  that  the  other  deed  "wms  also  roid ;  «nb» 
inkti«|^,  as  io  the  devise  •df  the  advowson 
wbetlier  the  same  was  a  kgal  and  valid  devise. 


n\-e. 


AtTtftMvr* 


-v. 
Mvmiy* 


The  Answer  further  sstatted,  that  the  Testator 
«iderably  reduced  his  personal  estate  bj  gi^^ing 
^ISfiOO  to  the  oeUege  in  his  life-time,  and  wiHiin 
^wrive  months  preceding  his  (decease^  and  tbat,  as  Ike 
Defendant  believed,  the  Testator  did  wort,  aoeoviing 
to  the  rule  of  the  dourt  for  apportioning  the  AmhIs  in 
'cases  of  this  sort,  leave  sufficient  assets  tfbr  the  Affl 
payment  of  the  legacies  of  ^^SGOO  smd  ^100. 

The  llektors  and  PlainSliffs  replied,  butoo'witnlttsaa 
4vere  ^(xamined  on  either  side,  and  the  'canse  «nne 
on  this  day  on  the  feels  of  the  case  as  admitted  by  tte 
Answer. 

Sir  S.JiomUl^j  AinsUe,  Bell,  and  Heys,  «9rtlie 
Altorney-Gleneral,  and  the  Relators  and  {Haintifi. 

There  can  be  no  objection  to  the  validity  of  the  first 
^f  these  inelraments,  wiiioh  is  an  assignment  of  pro- 
peifty  held  under  a  diurch  lease,  executed  more'ttni 
twelve  months  before  the  Testator's  death,  and  'di% 
«npaUed,  to  the  Master  and  ^ellowsof  STrintVy  college, 
tiot  beneficially^  but  merely  «s  trui^lecs  for  the  tncmn- 
4}ent,.for  the  time  being,  i0f  ithis  Tectory,  wid  contain- 
ing no  reservation  of  any  interest  to  the  grantor,  or 
those  4)laiming  under  Jiim  (ja) ;  unless  the  ciMmnSlance 


(a)  See  StatO  G^o.  3.  c.  3(^.  v.  1. 
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Attornbt- 
General 

MUNBT. 


of  his  being  himself  the  incmnbent  at  the  time  of  mak^ 
ing  the  grant  in  question  should  be  construed  as  ope** 
rating  such  a  reservation  within  tlie  provision  of  the 
statute.  But  that  means  a  personal  reservation ;  and 
cannot  apply  where  the  interest  reserved  is  merely  inci- 
dental to  the  grantor's  situation  in  another  capacity. 
Nor  can  any  more  solid  objection  be  raised  from  the 
fiict  of  his  having  retained  the  deed  in  his  own  posses- 
sion. The  interest  had  actually  passed  by  the  acts  of 
sealing  and  delivery.  If  he  had  cancdled  or  de^r 
•Iroyed  the  deed,  it  would  not  have  effected  the  actual 
transfer.  But,  were  it  otherwise,  the  question  could 
not  arise  upon  a  deed  enrolled,  the  Act  of  Enrolment 
having  put  the  instrument  itself  entirely  out  of  the 
power  and  controul  of  the  grantor^  In  Mobs  v. 
Miks  (a)j  which  was  a  case  on  the  Registry  Act,  Mr. 
J.  Jjaureace  is  represented  as  having  said,  ^  There  is 
no  doubt  that  if  an  estate  vest  in.  a  person  by  deed,  the 
cancelling  of  the  deed,  though  it  may  create  a  dif- 
ficulty of  proving  the  title,  yet  cannot  devest  the 
estate;'*  and  Lord  Elknboraughy  in  the  same  case,  re- 
fimNo.  Woodward  v.  Aston  (b)j  as  delenaining  that 
point.  So  Roe  dem.  Lord  Berkky  v.  The  Archbishop 
of  York  (c),  and  see  Leech  v.  Leech  (d). 


^ 


The  seccmd  deed  was  executed  and  enndled  in 
laanner  with  the  preceding ;  but  tfie  grantor  did  not 
live  to  the  full  period  of  twelve  months  after  the  ex- 
ecution. It  is,  therefore,  out  of  the  protection  of 
the  statute ;  and,  taken  by  itself,  would  be  void  as 
to  the  mortgaged  premises.     But  the  question  is, 


(a)  6  East,  144. 

(b)  1  Ventr.  996. 
(£)  6  Ea3t^  Sa. 


(d)  2  Cha.  Rep.  100.  See 
also  Sli^sken  v.  Hwnter^ 
ante,  p.  40. 
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whether  it  must  not  be  taken  to  be  so  connected  with  1810. 

the  will,  in  which  it  is  subsequently  recited,  as  for  the 

A  fff  Q  B  w  V  Y« 

same  construction  to  run  through  both,  that  construe-       GcsrsaAL 
tion  being  a  general  intention  in  favour  of  the  College,  v. 

the  property  assigned  by  the  deed  being  in  augmenta-  Munbt. 
tion  of  the  living  which  is  given  by  the  will  to  the 
College ;  and  then,  the  proviso  in  the  statute  (a),  vis. 
^^  That  it  shall  not  extend  to  make  void  the  disposition 
of  any  lands,  &c.  to  or  in  trust  for  either  of  the  two 
Universities,  or  any  of  the  colleges  within  the  same/' 
will  apply  so  as  to  render  it  valid.  The  will  recites 
the  gift  as  complete ;  and  a  recital  in  a  will  that  the 
testator  has  done  what  he  has  omitted  formally  to  do, 
will  operate  to  supply  the  defect  of  his  former  dis- 
position. 

Then,  as  to  the  will,  the  gift  of  the  advowson  is 
dearly  within  the  exception  of  the  statute,  a  gift  to  the 
fellows  of  a  college  being  a  gift  to  the  college  itself  (i). 
And  the  legacy  given  to  the  college  for  the. purpose  of 
enlarging  the  rectory-house,  is  effectual;  it  having 
been  decided  in  many  cases  (c),  that  such  a  bequest  is 
valid  to  the  extent  of  any  application  upon  land 
already  in  Mortmain.  As  to  the  £3000  originally 
given  by  the  will,  there  cannot  therefore  exist  the 
smallest  doubt,  any  more  than  with  regard  to  the  le- 
gacies of  f  100  to  the  Testator's  successors  in  the  liv*^ 
ings  of  Gilling  and  Oszoaldkirky  those  legacies  being 
merely  pecuniary. 

(a)  Sect.  4.  General^   Amb.  373. ;    and 

(Jb)  Aiiomet/' General  ?.  AUomey^Gcneral    ?.    Par-- 

Taneredy  Amb.  351.    Bridg-  #on#,  8  Vcs.  186,  where  the 

man's  Duke's  Char.  Uses,  403.  cases  on  this  subject  are  ceU 

(0  Glubb   T.    Attorney^  lected. 
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CrCKBKAI. 
V. 

Muirjiv. 


Harty  Leachy  and  ffeuU,  for  tlie  DefeBdant^ 

The  Court  can  pay  no  aUention  to  tbe  views 
which  actuated  the  Gjrantor^  Aor  to  the  ques- 
tion whether  his  object  wasp  or  was  not,  8 
neritorioua  object.  Tbe  siii^Ie  q^iestjpn  is,  Whe* 
Aer  the  dispositions  he  bai  nade  are  aceord" 
iag  to  law;  in  other  words,  whether  the  instjtu- 
4ians  which  he  had  in  bis  contemj^btion  can  be 
supported. 


The  objection  to  the  first  deed  is,  that  it  i»  not  ex- 
eootod  in  compliance  with  the  requisites  of  the  Act. 
Has  the  Grantor  made  his  gift  to  4ake  effect  in  posses- 
sion, ^^  without  any  reservation,  trust,  conditM>n,«r  li« 
mitation  whatever,  for  the  benefit  of  the  donor,  or  of 
any  person  4Hr  persons  claioiing  under  him  ?'-'  If  he 
has  not  done  this,  the^ft  is  absoltitely  void ;  and,  in 
order  to  establish  it,  it  is  incumbent  on  diose  oiaiming 
under  it,  to  shew  that  he  has  actually,  and  boBdfidey 
<done  that  wlaeh  the  l^slatune  has  laid  down  as  essen* 
tial  to  the  raiidity  of  sudagift.  Butliieiiitisat- 
iempted  to  cure  this  defect,  by  saying -that  the  gift  is  io 
&vour  of  a  coHege,  and  therefore  widiin  the  ^excc^on 
iif  the  fourth  section ;  and  upon  this  'the  question 
juiaes,  To  whose  benefit  is  the  property.acAwUy  given? 
If  tb^  college  are  the  beneficial  deiviseea,  we  wiU  ad<- 
init  that  the  question  is  at  an  end,  because  .the.ooUege 
is  within  the  exception;  and,  (having  loribtained ^flie 
King^s  licence),  is  therefore  competent  to  take.  But 
this  is  not  the  case.  The  college  are  merely  trustees, 
and  the  beneficial  interest  is  limited  to  ^  .particular 
charitable  use.  The  gift,  therefore,  iaUsio  Ihe  gioundi 
as  already  stated,  because  the  requisites  dof  the  Act 
have  not  been  fulfilled.    The  policy  ^f  <he  law  is,  to 
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discourage  what  the  statute  calls  improvident  aliena* 
lions,  and,  with  this  object,  it  provides  that  the  Grantor 
shall  absolutely  divest  himself  of  all  interest  whatever  in 
the  subject  of  his  donation.    The  Grantor,  in  the  pre- 
sent instance,  did  nothing  like  this  ;  he  did  not  deliver 
the  deed,  but  kept  it  in  his  own  possession.  In  that  deed, 
his  own  description  of  himself  is  as  rector  of  GilUng 
Easty  and  the  gift  is  to  the  college^  as  trustees  for  the 
rector  of  Giliing  East.    Can  it  be  said,  then,  that^ 
either  immediately  on  the  execution  of  the  deed,  or 
ever  at  any  time  in  the  whole  course  of  his  life>  he 
parted  with  the  property  purporting  to  be  transferred 
by  it  ?     His  retaining  the  deed  is  evidence  of  his  in* 
tention  to  elude  the  statute,  this  case  being  entirely 
different  from  those  in  which  (he  mere  execution  of  the 
deed  having  altered  the  possession  of  the  property,  its 
being  retained  by  the  Grantor,  and  even  afterwards 
cancelled,  has  been  held  not  to  affect  the  transaction. 
Under  the  circumstances  of  this  case,  the  Act  of  En* 
roUment,    twelve  months    before    the  death  of  the 
Grantor,  is  nothing  to  the  purpose.     If  this  could  be 
supported,  there  would  be  no  use  in  the  Statute  of 
Mortmain,  which  might  be  evaded  upon  every  oc* 


1816. 

AtTORNST" 
GfiNEaAL 

D. 
MUNBT. 


casion. 


With  regard  to  the  gift  of  the  furniture,  being  of 
personal  property^  if  it  stood  alone  it  could  not  be 
impeached ;  but,  as  it  now  stands,  it  is  incorporated 
with  the  former  grant, '  and  must  fall  to  the  ground  to- 
gether with  it.  It  is  to  be  enjoyed  with  the  house : 
the  rector  of  Giliing  is  to  have  the  use  of  it  Only  as 
resident  there.  Yet  a  gift  of  personal  property  to  a 
corporation  sole  cannot  pass  to  the  successors ;  it  vests 
absolutely  in  the  first  taker,  [n  this  instance  the 
Grantor  is  himself  the  first  taker^  so  that  it  13  a  gift 
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xft^mly  in  trust  for  Umself,  tfKd  passes^  at  hb  death^  to 
Us  executor. 

Tb^n,  as  to  the  seeond  deed)  it  is  admitted  that, 
taken  by  itself,  it  would  be  void ;  but  it  is  said  to  be 
established,  and  made  available,  by  the  will  which  re- 
ntes and  follows  it.  But,  sujqiose  it  were  the  ease  in 
&ct,  as  they  contend  it  must  be  inferred  to  have 
been,  that  the  di^sition  by  the  will  was  made  pre- 
vious to,  or  was  inchoate  at  the  time  of,  the  execntion 
iSf  the  deed,  this  would  have  made  no  difference  in  the 
case ;  for  the  will  is  an  instrument,  whatever  its  date, 
which  can  have  no  effect  till  the  death  of  the  Testator. 
Gottse^pleiitly,  the  object  Ibr  which,  according  to  tfaia 
Supf^sttion,  the  {Nroperty  on  mortgage  was  to  be  ap- 
filed  did  not  exist  It  fidb  to  (te  ground  altogedier; 
ted,  although  the  late  tases  have  decided  that,  where 
a  geneinl  charitable  intent  is  manifested,  although  not 
snficlenttj  specified,  the  Court  trili  effectuate  that  io- 
tMt  (tf),  yet,  where  there  is  a  particnlnr  purpose,  and 
flmtfmrpose  fails  ^itogedier,  Ae  Court  cannot  6ubsti«> 
tute  any  other. 


As  to  the  devise  of  the  Advowson,  no  Decree  can  be 
made  respecting  it,  the  heir  at  law  not  being  before 
the  Court ;  but,  being  expressly  given  to  the  CoIl^;e, 
We  apprehend  that  this  devise  must  be  considered  as 
valid ;  and,  if  they  had  been  the  owners  of  the  ndvoW* 
son  at  the  time  of  the  execution  of  the  deed,  being 
eestuis  que  trust  as  Well  as  trustees,  it  might  have  been 
fairly  enough  contended  that  the  exception  would 
operate  in  their  fevour  so  as  to  give  tibem  the  beneficial 
interest  in  what  it  was  attempted  to  {>a9s  by  the  deed. 
But  this  was  not  the  case ;  and  the  accidental  eircnm* 

4 
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fitance  of  their  afterwards  acquiring^  the  Advowson^ 
eannot  alter  their  situation  with  respect  to  the  opera* 
tioo  of  that  previous  instrument. 

As  matters  then  stood,  the  rector  of  GilUng  had  no 
necessary  connection  whatever  with  the  Master  and 
Fellows  of  Trinity  Colkge,  Nay,  the  Grantor  him* 
self,  who  was  the  rector  for  the  time  being,  does  not 
appear  to  have  had  any  connection  with  that  society. 
The  argument,  if  to  be  maintained  at  all,  would 
hold  equally  good  in  case  any  other  person,  and 
not  the  Testator,  had  been  the  grantor.  Suppose 
Mr.  Pigoit  to  have  given  the  property  by  deed,  and 
then  died,  and  that  the  college,  having  no  interest  ia 
the  advowson  at  the  time  of  his  death,  bad  taken  by 
grant  of  some  other  person,  being  the  patron,  at  a  sub* 
sequent  period ;  could  this  possibly  have  been  con* 
tended  to  make  the  prior  gift  valid  ?  Suppose  Trinity 
College  to  have  purchased  the  advowsoa  for  the  pur- 
pose of  giving  effect  to  the  deed  ;  would  that  purpose 
have  been  answered  by  their  so  doing  ? 

Sir  S.  RomiUj/y  in  reply. 

The  deed  of  Jul j/^  1811,  was  executed  strictly  ac«> 
cording  to  the  provisions  of  the  statute.  The  personal 
chattels  passed  by  it  of  course,  for  to  them  the  statute 
does  not  apply.  With  respect  to  the  leasehold  mes-^ 
fiuage,  the  Act  requires  immedis^e  possession  and  de^ 
livery. 

It  has  been  said  that  the  College  had  no  intimatioii 
of  the  grant,  but  that  is  unsupported  in  fiict :  the  An<* 
swer  only  alleges  that  the  deed  was  retained  by  the 
Gh^ntor  in  his  own  possession.  And  it  appears  also 
that  it  was  executed  in  concert  wMi  Mr.  Smlritme^ 


1816. 


Attoknet^ 
Gekekaii 

9. 
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one  of  the  fellows  of  the  college  ;  but  whether  it  was 
or  not  does  not  signify,  for  the  enrolment,  which  was 
made  within  six  months  after  the  execution  of  the  deed, 
according  to  the  express  direction  of  the  Statute,  af- 
forded sufficient  notoriety  ;  and  there  could  be  no  ac- 
tual delivery  of  possession,  owing  to  the  Grantor  be- 
ing himself  the  rector  for  the  time  being. 


Neither  does  this  circumstance,  of  the  Grantor  be- 
ing rector,  at  all  affect  the  validity  of  the  grant,  as 
causing  a  reservation  of  interest  within  the  meaning 
of  the  Statute.  Is  there  any  thing  in  that  Statute  to 
prohibit  a  rector  from  endowing  his  own  rectory  ?  The 
meaning  of  the  Act  is  only  that  the  deed  shall  bond 
fide  take  effect  immediately ;  and  the  present  deed  does 
so  take  effect.  From  the  moment  of  its  execution  he 
retains  possession,  not  by  virtue  of  his  former  title,  but 
as  rector  of  the  parish  of  GiUing^  under  his  own  grant. 
As  such  rector,  he  has  no  power  to  revoke  that  grant ; 
and  the  enrolment,  by  rendering  it  a  public  act,  has 
effectually  placed  it  out  of  his  reach  in  his  former  ca- 
pacity. No  doubt  he  is  entitled  to  the  use  of  the  pro- 
perty during  the  period  of  his  incumbency :  but  this  is 
as  incumbent ;  it  is  by  virtue  of  the  grant  itself,  and 
not  by  virtue  of  any  reservation  out  of  it. 

As  to  the  next  deed,  we  admit  that,  standing  alone, 
it  cannot  be  supported  under  the  Statute,  because  not 
executed  till  within  a  year  before  the  death  of  the 
Grantor.  The  only  view  in  which  it  can  be  taken  to 
have  effect,  is,  by  considering  the  advowson  as  already 
given,  and  this  provision  as  an  augmentation.  There 
can  be  no  question  about  the  validity  of  the  gift  of  the 
advowson,  under  the  exception  in  the  Act  in  favour  of 
the  universities,  ^ow  it  is  evident  by  the  will,  that 
the  Testator  himself  considered  the  gift  of  the  advow«* 
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^n  as  with  relation  to  both  the  deeds.     He  recites  that 
he  had,  by  deed  of  g;ift,  given  all  his  furniture,  &c.  at 
York  house  and  at  Oswaldkirk^  ^^  so  that  Gilling  rec- 
tory-house would  be  completely  furnished  and  ready 
for  every  successor."     But  there  is  nothing  of  this  in 
the  deed  of  Julj/^  1811.     So  also,  in  the  deed  of  Oc- 
tober  following,  be  has  said  nothing  about  the  building 
ef  the  two  rooms  at  the  rectory-house ;  but  in  his  will 
he  recites  that  deed  as  if  he  had  thereby  directed  the 
interest  of  the  £6000  to  be  laid  out  for  that  purpose. 
The  £SfX)Oy  which  was' in  fact  given  by  that  deed,  was 
on  mortgage ;  and,  therefore,  if  it  stood  alone,  not  to 
be  supported  because  given  within  the  period  pre- 
scribed by  the  Statute.     But,  the  gift  being  thus  re- 
cognized, and  its  object  denoted  by  the  will,  it  must  be 
taken  as  if  actually  made  by  the  will ;  consequently, 
subsequent  to  the  gift  of  the  advowson,  and  in  aug- 
mentation of  it :  and,  even  if  there  were  any  thing  to 
prevent  the  money  from  being  applied  to  the  purpose 
directed,  that  is,  to  the  buildings  the  two  rooms  on  tho 
south  side  of  the  rectory-house,  yet    the  gift  would 
be,  nevertheless,  effectual,  as  a  residuary  bequest  to  the 
college  for  the  benefit  of  the  rector. 


1816. 


Attorney- 
Gesekal 

MUNBY. 


The  Master  of  the  Rolls. 

The  questions  in  this  cause  arise  out  of  two  deeds 
and  a  will,  executed  by  Mr.  Pigotty  the  late  rector  of 
Gillhig  East,  By  the  first  of  the  deeds,  he  has  as- 
signed certain  leasehold  premises,  and  the  furniture, 
&c.  in  two  houses,  to  the  Master  and  Fellows  of 
Trinity  College^  Cambridge^  upon  trust  to  permit  the 
rector  of  Gillingy  for  the  time  being,  to  occupy  the 
premises,  and  enjoy  the  use  of  the  furniture,  so  long 
as  he  shall  remain  rector.  By  the  second  deed,  he  has 
assigned  to  the  said  Master  and  Fellows,  mortgages  to 
the  amount  of  d^SOOO,  upon  trust  to  permit  the  same 
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rector  of  Gilling  to  receive  the  interest  of  the  money 
5o  long  as  it  shall  remain  on  these  mortgages ;  and 
after  it  shall  have  been  called  in  and  invested  on  other 
securities. 

By  his  will  he  gives  the  advowson  of  the  rectory  of 
GilKng  to  the  said  Master  and  Fellows  absolutely ; 
then,  reciting  that  he  had,  by  deed  of  gift,  given  to  the 
said  society  in  trust  the  sum  of  £6000,  directs  the  inte- 
rest of  that  sum  to  be  applied,  in  the  first  place,  in  build- 
ing an  addition  to  the  rectory-house,  and  afterwards  to 
the  use  of  the  incumbent  for  the  time  being  ;  and,  lastly, 
noticing  that  he  had  as  yet  only  transferred  £3000  of 
that  £6000,  gives  the  remaining  £3000,  in  case  he 
should  die  before  it  is  transferred,  to  the  said  Master 
and  Fellows,  upon  the  trusts  of  the  former  £3000. 

The  first  deed  was  duly  executed  and  enrolled,  ac- 
cording to  the  reqdisitions  of  the  statute  of  Mortmain, 
and  the  execution  took  place  more  than  a  twelvemonth 
before  the  Testator's  death.  The  second  was  also 
executed  and  enrolled ;  but  the  Testator  did  not 
live  to  the  full  period  of  a  twelvemonth  after  its  ex- 
ecu  tion. 


Upon  the  first,  the  only  question  is,  Whether  the 
gift  be  afiected  by  the  circumstance  that  the  Grantor, 
as  being  himself  rector  of  Gilling^  derived  a  benefit 
from  his  own  grant ;  and  it  is  said  that,  according  io 
the  true  import  and  construction  of  the  statute  of 
Mortmain,  the  Grantor  must  part  absolutely  with  the 
subject  of  his  donation,  ^^  immediately  firom  the  mak- 
ing thereof,"  without  any  benefit  or  reservation  what- 
ever. Now,  in  answer  to  this,  it  is  observable,  that  the 
grant  itself  does  not  contain  any  such  reservation  ;  that 
the  gift  does  take  efiect  immediately  in  possession ;  thai 
there  is  no  power  of  revocation,  no  trust,  express  c^ 
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implied,  from  which  the  Grantor,  in  hit  indiyidul 
capacity^  can  deriva  any  benefit ;  and,  althongb  \i  is 
said  that,  on  the  face  of  the  deed,  the  Orantor  is  rec- 
tor, and  his  gift  is  a  gift  for  the  bendit  of  the  rector, 
yet  it  must,  on  the  other  hand,  be  acknowledged  that 
this  is  a  case  for  which  the  Statute  makes  no  provision; 
which  is  entirely  out  of  its  contemplation;  thattktf 
gift  itself  is  absolute  and  irrevocable;  the  benefit  which 
the  Grantor  enjoys  under  it  only  accidental ;  hia  en* 
joyment  of  the  property  no  longer  an  enjoyment  as 
owner,  blit  as  attached  to  the  situation  in  which  he 
happens  to  be  placed.    The  moment  be  quits  that  a* 
tuation,  he  loses  all  enjoyment  of  the  property,  and 
that  may  be  by  circumstances  over  which  he  has  no 
tnanner  of  controul;  by  deprivation,  or  appointment  to 
a  higher  benefice,  perhaps  at  the  very  time  when  he 
is  executing  the  instrument.    The  legislature  had  n6 
intention  or  thought  of  precluding  this  sort  of  ind« 
dental  advantage ;  and  to  construe  the  Statute  other* 
wise  would  be  to  prohibit  a  rector  from  bestowing  any 
endowment  on  his  own  living.     Then,  with  regard  to 
the  furniture,  and  other  personal  chattels,  it  is  said 
that  the  limitation  is  void  at  law ;  or,  in  other  words^ 
that  the  benefit  cannot  be  taken  by  the  successor,  but 
must  vest  absolutely  in  the  rector,  and  pass  to  his  ex- 
ecutors.   But  it  is  not  recollected  that  this  is  a  trust; 
that  the  entire  legal  interest  passes  to  the  college : 
there  is  no  objection  to  the  legal  interest  so  passings 
and  I  know  of  no  objection  to  the  college  taking,  sub- 
ject to  such  a  trust. 


1810. 


Attormet- 

GsNBBAI. 


Upon  the  second  deed,  it  is  not  disputed  that  the  death 
of  the  Grantor  within  the  twelvemonth  must  invalidate 
it,  unless  it  can  be  set  up  again  by  the  operation  of  the 
will ;  and,  in  order  to  support  this  view  of  its  efee^- 
it  w  contended  that,  the  wiH  having  given  the  advoir' 
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son  of  this  rectory  to  Trinity  College^  tlie  deed  assigo- 
ing  property  in  augmentation  of  that  advowson  is,  in 
fact,  a  deed  for  the  benefit  of  the  College,  and  therefore 
within  the  exception  of  the  Statute.  But  it  seems  to 
roe  impossible  to  connect  together  the  will  and  the 
deed,  so  as  to  make  the  one  operate  upon  the  other, 
by  way  of  relation.  They  must  be  taken  as  they  stand? 
singly ;  and  then  the  deed,  being  a  gift  not  beneficially 
to  the  College,  but  to  the  College  in  trust  for  another 
olgect,  which  is  not  within  the  exception  of  the  Sta- 
tute, it  roust  necessarily  fall  to  the  ground,  by  the  cir- 
curostai\ce  of  the  Grantor  not  having  lived  to  the  com- 
pletion of  the  period  assigned  by  the  Statute  for  giving 
full  effect  to  such  a  donation. 


Then,  as  to  the  Will,  it  is  contended  that  the  whole 
d^fiOOO  is  given ;  viz.  the  £3000  on  mortgage,  by  vir- 
tue of  the  recital  of  the  prior  intended  grant,  and  the 
qther  d^SOOO  by  direct  disposition.  It  is  said,  the  Testator 
has  sufficiently  indicated  his  intention  that  the  whole 
£6000  should  so  pass ;  and  that,  being  for  a  charitable 
purpose,  the  Court  will  give  effect  to  that  intention. 
But  we  must  examine  the  will  as  to  this,  in  order  to 
see  how  the  Testator  himself  understood  it.  He  did 
not  consider,  in  making  this  will,  that  he  was  thereby 
giving  the  sum  in  question :  on  the  contrary,  he  ap- 
prehends that  he  has  already  given  it,  and  that  he  has 
given  it  by  virtue  of  a  grant,  which,  by  the  operation  of 
law,  is  essentially  invalid.  There  is  no  mistake  or 
misapprehension  in  this.  The  point  does  not  arise 
upon  which  the  Court,  in  other  cases,  have  construed 
a  recital  in  a  will  as  equivalent  to  an  express  gift.  He 
recites  that  he  has  given  by  a  certain  deed.  He  had 
ao  given;  and  the  fiulure  of  the  gift  is  not  from  any  de- 
fect in  the  firame  or  execution  of  that  instrument,  but 
arises  from  an  event  whoUy  unconnected  with  it^  and 
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over  which  he  had  no  controul, — the  death  of  the 
Grantor  within  ihe  time  prescribed  by  law  for  giving 
effect  to  it.  The  will,  therefore,  is  good,  as  a  gift  of 
the  £3000  originally  bestowed  by  it ;  but  it  has  no  ef- 
fect upon  the  former  gift,  which  must  fail  for  the  rea- 
sons before  given. 
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One  more  objection  requires  to  be  noticed,  which  is, 
not  to  the  gift  itself,  but  to  the  purpose  for  which  it  is 
to  be  applied ;  viz.  the  building  two  additional  rooms 
to  the  rectory-house.  But  it  is  clear,  on  the  authority 
of  the  cases,  that  such  a  purpose  is  consistent  with  law, 
no  additional  land  being  to  be  put  into  Mortmain ; 
and  it  was  accordingly  so  decided  in  the  case  of  the 
Attomej/'General  v.  Parsons  (a),  where,  though  the 
bequest  was  equivocal,  because  it  might  have  signified 
an  addition  to  the  land  as  well  as  to  the  buildings 
already  erected ;  yet  the  Court  held  that,  so  far  as  it 
applied  to  the  latter  object  merely,  it  was  effectual. 
Here  there  is  no  allegation  that  the  buildings  are  to  be 
erected  on  any  land  but  that  already  devised  to  the 
College. 


The  following  is  the  substance  of  the  Minutes  of  De- 
cree, as  settled  by  the  Counsel  on  each  side  : 

"  Declare,  that  the  Deed  or  Indenture  of  the  Ibth 
of  Juli/^  1811,  is  a  good  and  valid  grant  of  the  pre- 
mises thereby  granted  and  assigned ;  and  that,  under 
and  by  virtue  thereof,  the  Relators  and  Plaintiffs  are 
entitled  t6  the  dwelling-house,  garden,  and  premises, 
lately  occupied  by  John  Pigott^  the  grantor,  and  also 
to  all  and  singular  the  household  goods,  furniture,  &c. 


(a)  8  Ves.  186. 
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In  and  about  the  dwelling-houses  and  premises  of  hint 
the  said  John  Pigott^  at  Oswaldkirk^  and  in  the  Mini- 
ster-yard at  York  /  and  that  the  said   Relators  and 
Plaintiffs  are  also  entitled,  under  and  by  virtue  of  the 
Will  of  the  said  John  PigoU^  to  a  legacy  or  sura  of 
£3000.    And  let  the  Information  and  Bill,  so  far  as  it 
seeks   to    establish  the  Indenture,  dated  the  ith  of 
Odder  1811,    stand  dismissed  out    of   this  Court, 
without  costs." — Possession  of  the  prebendal-house^ 
garden,  and  premises,  in  the  Minster-yard  at  Yorky 
atid  of  all  the  household  goods  and  furniture,  &c.  in 
the  two  bouses,  to  be  delivered  up  to  the  said  Rela- 
tors and  Plaintiffs,  together  with  the  deeds  and  writ- 
ings relating  thereto,  and  to  all  the  premises  granted 
and  assigned  by  the  Indenture  of  the  15lh  of  Jufy^ 
1811.-^A11  Title-deeds,  Documents,   Evidences,  and 
Writings,  relating  to  the  AdvowscMi  of  the  rectory  of 
GiUing^  which,  in  pursuance  of  an  Order,  dated  the 
9ik  of  July^  1814,  were  deposited  in    the  Master's 
ofiee,  to  be  delivered  to  the  Relators  and  Plaintiffs, 
the  Master  and  Fellows  of  Trinity  College,    Cam* 
bridge.    ^'  And  let  the  Defendant,  out  of  the  assets  of 
the  said  Testator,  pay  to  the  said  Relators  and  Plain- 
tiffs, the  said  legacy  of  £3000,  with  interest  at  4/.  per 
cent,  from  the  end  of  one  year  after  the  death  of  tiie 
said  Testator." 
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rpHIS  Case,  the  material  fects  of  which,  previdiM  ^J^  J;'"'  "" 

set 


to  the  General  Exception  taken  by  the  Defend-  f    ^  *  * 


ants  to  the  Master^s  Report  of  Impertinence,  are  de-  fo^th  an  ac- 
tailed,  ante^  p.  135,  now  came  before  the  Court  upon  count    of    all 
that  Exception.  and  eyery  the 

qoaotities    of 

The  main  part  of  the  Answer  reported  impertinc^nt  *"®****  *nd  mi- 
was  the  first  schedule,  comprising  3431  folios,  wherein  "f"^  *  ^^\  ®^* 
were  set  forth,  as  it  appeared,  all  the  particular  items  -  , .  ,  ®  ^ 

of  eveify  tradesman's  bill ;   the  Plaintiffs  alleging  that  ^j^^   mines   the 
the  Defendants  were  called  upon  to  set  out  the  total  game  were  re- 
amount  of  each  bill  only,  spectively  rais- 
ed,  &c.   and 

The  material  passages  in  the  Bill,  calling  for  these  ^^®"»  &c.  and 

accounts,  were  the  following :—  ^j"®  ^""   ^*^"® 

thereof,  and  of 

every  partica- 
lar,  and  how  he  computes  the  same ;  aud  when,  and  to  whom,  and  for 
what  he  has  sold  and  disposed  of  the  same,  or  so  mucli  thereof,  as,  &c. ; 
aud  where,  and  in  whose  custody  or  power  the  residue  thereof  re- 
maining unsold  now  is,  and  the  costs  and  expenses  of  working  the 
mines,  and  the  clear  profits  made  thereby,  and  how  he  computes  the 
profits.   A  schedule  to  the  Answer,  setting  forth  a  transcript  of  all  the 

■ 

items  in  tradesmen's  bills,  &c.  was  held  impertinent;  and  the  Master 
having  reported  the  whole  of  the  schedule  impertinent,  without  dis- 
tinction of  the  particular  items,  Exceptions  to  that  Report  were 
over-ruled. 

An  Answer  to  a  Bill  for  an  account,  setting  out  particulars  in  de- 
tail, although  in  some  sense  to  be  called  pertinent,  yet,  if  roanifestly 
not  called  for  by  the  nature  of  the  case,  may  be  held  impertinent^  at 
being  yexatious  and  oppressiTe. 
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^^  That  the  said  Joshua  Roxs)e  has  ever  since  been  in 
possession  of  the  said  several  mines  and  premises,  and 
has  worked  the  same,  and  has  employed  therein  the 
materials,  and  machinery,  and  effects  so  purchased  of 
the  said  John  Amkr  Hartley ^  and  of  the  several  other 
joint  adventurers  in  the  said  mining  concern ;  and  has 
raised  or  gotten  therefrom  divers  large  quantities  of 
tin,  tin  ore,  copper,  copper  ore,  lead,  lead  ore,  and 
other  metals  and  minerals,  which  have  been  sold  and 
disposed  of  by  him,  or  that  a  very  great  profit  hath 
arisen  and  been  made  from  the  working  of  the  said 
mines ;  but  he,  the  said  Joshua  Rowe^  has  never  ac* 
counted  to  Plaintiffs,  or  any  of  them,  or  such  said  joint 
adventurers  aforesaid,  for  the  produce  of  the  several 
mines,  or  for  the  profits  made  thereby,  since  the  time 
of  the  death  of  the  said  John  Amler  Hanley  ;  but,  on 
the  contrary  thereof^  had  refused  to  come  to  any  such 
account. 


^^  Thatf  upon  being  informed  of  the  aforesaid  con* 
duct  of  the  said  Joshua  Rowe^  Plaintiffs  applied  to, 
and  remonstrated  with  him  thereon,  insisting  on  their 
rights  and  claims,  in  respect  of  the  aforesaid  shares  in 
the  said  mines  or  mining  concern;  and  that,  being  in- 
titled,  as  before-mentioned,  they  have  frequently,  and 
in  a  friendly  manner,  applied  to  the  said  Joshua  Roxdcj 
and  requested  him  to  come  to  a  fair  and  just  account  for 
and  in  respect  of  all  and  singular  the  quantities  of  tin, 
tin  ore,  copper,  copper  ore,  lead,  lead  ore,  and  other 
metals  and  minerals,  which,  subsequent  to  the  death  of 
the  said  John  Amler  Hanley^  have  been  dug  and 
raised  firom  the  aforesaid  mines,  and  which  have  been 
possessed  or  received,  and  sold  and  disposed  of,  by  the 
said  Joshua  Rowcy  or  by  hi^  order,  or  on  his  account, 
and  for  the  full  value  and  produce  thereof,  and  to  pay 
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to  Plaintiffs  respectively,  their  fiiir  shares  and  propor- 
tions of  such  produce,  after  all  proper  allowances  and 
expenses." 

The  Bill  then  chaffed,  '^  that  the  profits  which,  dur* 
ing  that  time,  have  been  made  by  the  said  Joshua  Rowoc 
in  working  the  said  mines,  have  been  to  a  very  great 
amount ;  and  that  the  expenses  of  working  the  same 
have  been  very  inconsiderable,  the  said  mine  called 
Grtat  Crirmisy  which  has  been  principally  worked  by 
him,  from  its  situation  wanting  little  or  no  machinery 
for  the  working  thereof^  and  that  the  value  of  the  ore 
raised  from  the  said  mine  by  the  said  Joshua  Hotoe  has, 
upon  the  whole,  greatly  exceeded  the  expenses  of 
working  the  same,  and  so  it  would  appear  if  the  said 
Joshua  Rowe  would  set  forth  a  true  and  just  ac« 
count  of  all  and  every  the  quantities  of  ore,  metals,  or 
minerals,  dug  or  taken  up  from  the  said  mines,  or  any 
of  them,  from  the  time  of  the  decease  of  the  said  John 
Amler  Hanky ^  or  by  him  the  said  Joshua  JRowCy 
or  by  any  person  or  persons  byhisorder^  or  for.  his 
use,  or  on  his  account,  distinguishing  from  which  of 
such  mines  the  same  were  respectively  raised  and 
gotten,  and  when  in  particular,  and  the  full  and  true 
value  thereof  and  of  every  part  thereof,  and  how  he 
computes  such  value,  and  when,  and  to  whom,  and  for 
what,  he  has  sold  and  disposed  of  such  ore,  metals,  or 
minerals,  or  so  much  thereof  as  has  hitherto  been  sold 
and  disposed  of,  and  where  and  in  whose  custody  and 
power  the  residue  thereof,  remaining  unsold,  now  is  or 
remains ;  and  also  if  he  would  set  forth  the  costs  and 
expenses  of  working  and  carrying  on  the  business  of 
the  said  mines,  during  the  time  aforesaid,  and  the 
clear  profits  made  thereby,  and  how  he  makes  out 
and  computes  such  profits  ;  but  which  he  refuses 
to  do." 
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gift  of  the  residue,  I  tliink  it  must  be  taken  as  now  1816. 

settled,  that  where  a  pecuniary  or  specific  legacy  is 
given  to  an  executor,  it  raises  what  is  called  a  strong 
and  violent  presumption  that  the  executor  is  not  to 
take  the  residue ; — in  other  words,  that  the  Testator 
did  not  intend  he  should  take  the  residue.  On  the  o'^her 
hand,  although  this  is  a  strong  and  violent  presump- 
tion, it  is  still  but  a  presumption,  capable  of  being 
rebutted  in  equity  by  parol  evidence ;  and,  if  tliat  evi- 
dence raises  a  strong  and  violent  case  on  the  other  side 
in  support  of  the  proposition  that  the  Testator  did  in- 
tend that  he  should  take  the  residue  beneficiallv,  the 
first  presumption  gives  way,  and  the  executor  tak«s 
tlie  benefit  both  of  the  legacy  and  of  the  residue. 
But  I  conceive,  as  the  law  is  now  settled,  that,  if 
there  is  no  more  in  the  case  than  a  dry  appointment 
of  a  person  to  be  executor,  to  whom  a  legacy  has 
been  given,  there  is  that  strong,  violent,  legal  pre- 
somption,  which  calls  upon  the  Court  to  say,  he  is  a 
trustee  of  the  residue. 

Then,  witli  regard  to  the  admissibility  of  evidence.  If,  on  the  face 
it  has  been  truly  stated,  that  parol  evidence  is  not  ad-  of  the  will.tbcre 
missible,  in  cases  where  it  is  conclusively  apparent  is  not  an  in- 
on  the  will  itself,  that  the  executor  was  meant  to  be  teniion  appa- 
a  trustee  only ;  and  I  take  the  converse  of  the  propo-  ""^^"^  ^°  exclude 
ati<Hi  to  be  equally  true,  viz.  that  if  on  the  face  of  ^^"^  ^^^eculor, 
the  will  there  is  no  intention  apparent,  that  the  cxe-  ^ 
cator  should  take  the   residue    beneficially,   parol 
evidence  will  not  be  admitted  to  show  that  it  was 
meant  he  should  not  take  the  residue  beneficially. 

It  has  been  argued,  however,  (and  this  is  the  first 
point  which  my  duty  calls  me  to  observe  upon,)  that 
this  preliminary  question  must  be  decided  against  the 
execator,  because  it  is  clear  on  the  face  of  the  will  itself 
that  he  wfis  meant  to  be  a  trustee,  and  if  so,  upoii  the 

Vol.  n.  B 
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principle  above  laid  down^  parol  evidence  cannot  be 
admitted  to  rebut  that  clear  positive  intention :  and 
this  proposition  is  made  to  rest  upon  two  grounds ;  the 
first  of  which  is^  the  terms  in  which  the  legacy  is  given 
to  the  executor  by  the  first  testamentary  paper,  of  the 
Testator's  furniture  in  his  two  houses,  ^'  plate  only 
excepted."  As  to  this,  it  is  said  that,  supposing  the 
Testator  had  meant  he  should  take  the  residue,  the 
plate  (being  excepted)  must  fall  into  the  residue  ;  and 
thus  the  executor  would  take  that  which,  the  Testa* 
tor  has  expressly  ssdd,  he  shall  not  take.  In  other 
words,  the  Testator  has  said  he  shall  not  take  the 
plate ;  but  the  plate  is  a  part  of  the  residue ;  therefore 
the  Testator  has  said  he  shall  not  take  tlie  residue. 


Now  to  this  objection  more  than  one  answer  has 
been  given  by  the  Master  ^  the  Rolls  wlio,  after  re- 
serving to  himself  time  for  the  consideration  of  the 
case,  stated  his  opinion  to  be  that  there  was  no 
weight  in  it,  observing — and  I  entirely  concur  with 
him  in  the  observation  —  that  the  Testator,  in  giving 
his  furniture,  ''  plate  excepted,''  has  done  no  more 
tl^Em  he  would  have  done  bad  he  specified  every  article 
of  furniture  which  he  meant  to  give,  and  said  nothing 
about  plate ;  as  in  the  case  of  an  ordinary  specific 
bequest,  which,  when  there  is  no  more  in  the  will, 
does  not  shut  out  the  executor  from  the  benefit  of 
evidence  to  rebut  the  presumption  against  him.  (a) 
There  is  sound  sense  in  that.  Then  there  is  another 
observation,  which  probably  His  Honour  was  led  to 
in  consequwce  of  the  effect  of  the  evidence  which 
he  had  been  looking  forward  to  in  the  case ;  for  he 
says,  ^'  a  suppoaable  case  is,  that  the  Testator  had, 
**  at  that  moment^  an.  intention  that  the  executor 
"  rfiould  not  take  it,  meaning  to  dispose  of  it  to  s&me 
''  odier  person,  bat  not  canying  that  intentim  into 

(a)  17  Yes.  449. 
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strictly  require  the  setting  out  the  accounts  as  they 
are  now  set  out,  and  the  only  question  must  be, 
whether  a  Defendant,  after  its  being  adjudged  by 
the  Court  that  he  shall  answer  fully,  is,  or  is  not, 
bound  to  state  all  that  the  Plaintiff  requires  hira  to 
state. 


If  the  schedule  is  now  struck  out,  the  Answer  will  be 
again  insufficient.  If  the  mode  of  setting  out  the  ac- 
count in  the  schedule  is  objected  to,  the  Master  ought 
not  therefore  to  have  reported-  the  entire  schedule 
impertinent,  but  should  have  gone  through  it,  and 
framed  his  Report  with  reference  to  the  real  scope  of 
the  objection. 

Leachy  Belly  Homey  and  Pepysy  contri. 

The  rule  is  settled  that  a  party  refusing  to  give  a 
ftill  discovery,  must  do  so  by  Plea  or  Demurrer,  not  by 
Answer,  Somerville  v.  Mackay  (a).  The  object  of  the 
Defendant,  in  the  present  case,  is  merely  delay.  The 
question  is,  whether  he  could  bond  fide  heheve  that  the 
information  he  has  now  thought  proper  to  give  was  no 
more  than  that  which  the  bill  seeks  to  have ;  whether 
he  could  have  imagined  that  the  Plaintiff,  in  asking  for 
these  accounts,  wished  to  be  informed  of  the  amount 
and  particulars  of  every  item  in  every  tradesman's  bill, 
and  the  name  of  every  labourer  from  time  to  time  em- 
ployed in  carrying  on  the  works.  The  Court  is  not  to  be 
made  the  instrument  of  so  great  an  oppression.  It  is 
undoubtedly  extremely  difficult,  so  to  shape  the  en- 
quiries made  in  a  bill  for  account,  as  to  get  at  all 
that  you  may  want,  and  at  the  same  time  to  guard 
against  the  Defendant  loading  his  answer  with  a  quan» 


(a)  16Ves.382. 
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tity  of  superfluous  matter,  if  he  chuses  to  do  so,  under 
the  pretext  that  you  have  called  for  it.  But  here 
it  cannot  even  be  pretended  that  the  Bill  asks  for  such 
accounts  as  the  defendant  has  pleased  to  set  out  by  way 
of  schedule.  It  demands  only  the  costs  and  expenfses 
of  working  and  carrying  on  the  business  of  the  mines^ 
and  the  clear  profits  made  thereby,  and  how  the  De- 
fendant makes  out  and  computes  such  profits.  Now, 
the  term  ''  costs  and  expenses"  is  clearly  understood 
to  mean,  not  all  the  items  of  an  account,  but  the  gene- 
ral results  of  such  items. 
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Then  this  schedule  is  attempted  to  be  justified  on  the 
ground  not  only  that  it  is  conformable  to  what  the 
Plaintifi*  requires,  but  that  it  actually  is  not  more  than 
the  Plaintiff  requires,  by  his  Bill.  If,  therefore,  the 
Court  is  satisfied  that,  at  the  time  of  putting  in  his  an- 
swer, the  Defendant  knew  he  was  giving  more  than 
the  Plaintiff  wanted,  that  will  be  sufficient  to  mark  the 
schedule  as  impertinent. 


The  case  of  Alsager  v.  Johnson  (a)  was  different ; 
yet  a  great  deal  of  the  reasoning  upon  it  is  perfectly 
applicable.  The  schedule,  in  that  case,  while  it  con- 
tained a  great  deal  of  unnecessary  matter,  omitted  to 
convey  any  information  upon  that  which  was  princi* 
pally  sought  by  the  Bill.  There  also,  being  grossly 
impertinent  in  apart  which  could  not  be  conveniently 
separated  from  the  remainder,  the  Master  stated  the 
whole  schedule  to  be  impertinent ;  and  the  Court  heM 
that  the  Master  was  perfectly  right,  and  ordered 
that  the  Defendant  should  pay  the  costs  of  the  Eji:« 
caption. 

(/i)  4  Ves.  217. 
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^  The  Defendant,  in  this   case,  must  at  all  events 

RowB.         be  acquitted  from  the  charge  of  oppression.     The 
length  of  the  schedule  is  an  evil  which  the  Plaintiff 
has  voluntarily  brought  on  himself.     The  interroga- 
tories, to  which  that  schedule  Is  set  out  by  way  of  an- 
swer, formed  part  of  the  original  bill ;  and  it  was  then 
objected  to  the  setting  out  of  those  accounts,  as  de- 
manded  by  the  Bill,  that  they  would  extend  to  a  length 
very  inconvenient.     The  Plaintiff  would   not  be  sa- 
tisfied with  this  objection ;  and,  if  he  now  complains  of 
that  which  he  was  told  must  be  the  consequence  of  his 
insisting  on  a  complete  disclosure,  it  is  at  least  incum- 
bent on  him  to  let  us  know  distinctly  what  it  is  that  he 
seeks  of  us ;  for,  if  I  had  to  prepare  the  Answer  to  this 
Bill,  now,  after  all  this  discussion,  I  protest  that  I  should 
not  know  how  to  do  it,  so  as  to  satisfy  the  words  of  the 
interrogatory,  differently  from  the  manner  in  which  it 
is  done  already.    Besides,  there  is  no  foundation  for  tlie 
charge  that  the  schedule  is  a  mere  transcript  of  the 
tradesmen's  bills.     In  fact,  it  is  a  transcript  of  the 
book  of  expenditure  kept  at  the  mines.    After  what 
has  been  said  of  vexation  and  oppression,  the  Court 
will  pause  before  it  causes  greater  oppression  on  our 
side  than  any  that  can  be  complained  of  on  theirs,  if 
what  they  demand  be  no  less  than  that  we  are  to  go 
through  every  book  of  accounts  kept  in  the  whole  pro- 
gress of  this  extensive  concern,  for  the  purpose  of  ab- 
stracting what  appears  to  us    to  be  material  to  the 
Plaintiff's  demand,  and  which,  when  abstracted,  may 
not  satisfy  him,  but  only  subject  us  to  the  trouble  and 
expense  of  further  exceptions.^ 
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The  Lord  Chancellor. 

As  to  the  question  of  fact,  whether  this  schedule  be 
a  transcript  of  the  book  of  expenditure,  or  of  the 
bills  of  tradesmen,  as  insisted  by  the  Plaintiff,  that 
may  in  some  measure  be  guessed  at  from  an  exa- 
mination of  it. 


1816. 
Norway 

V. 

RowB. 


That  the  Defendant  had  previously  put  in  an  Aii» 
Bwer  which  was  excepted  to,  and  found  insufficient,  is 
nothing  at  all  to  the  purpose.  In  deciding  the  present 
question,^  I  shall  also  lay  aside  all  consideration  of 
what  was  the  Defendant's  intention  in  putting  in  this 
Answer.  I  know  the  difficulty  of  answering  properly 
to  bills  framed  as  is  ordinary  in  cases  of  account,  and 
must  observe,  that  it  is  much  to  be  lamented  that  the 
schedule  to  be  affixed  to  answers  are  not  always  sub« 
mitted  to  Counsel,  previously  to  the  answers  being 
filed.  With  regard  to  the  Master's  having  reported 
the  whole  impertinent,  I  conceive  the  reason  to  be, 
that  where  what  is  pertinent  is  mixed  with  what  is 
considered  as  impertinent,  in  such  a  manner  as  it 
is  obvious  must  be  the  case  in  an  Answer  of  this 
description,  it  is  impossible  for  the  Master  to  un* 
dertake  to  separate  the  one  from  the  other.  The 
utmost  anxiety  and  jealousy  are  requisite  to  tsee 
that  answers  do  not  contain  useless  and  imperti- 
nent matter  ;  and  it  is  an  important  part  of  the 
duty  of  the  Court  to  keep  a  watchful  eye  on  its 
records  in  this  respect.  In  the  case  of  an  executor 
called  upon  to  account  for  his  disbursements,  it  is 
surely  not  necessary  that  he  should  set  out  every 
separate  item  ;  and,  although  in  one  sense  it  may 
be  said,  that  such  an  exhibition  of  particulars  would 

SA  8 
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I^IG.         be  pertinent,  yet  it  would  not  be  die  less  nugatory 
and  oppressive. 


V. 

Rowi. 


J^mtU  10.  The  Lard  CHANCELLaR^ 

I  have  examined  the  schedule,  and  conversed  with 
the  Master  on  the  sul]ject  of  his  Report ;  and  I  am 
satisfied  that  the  Master  was  right  in  reporting  the 
whole  impertinent,  supposing  him  to  be  right  in  saying 
that  any  part  is  impertinent.  The  whole  is  so  mixed 
together  as  not  to  be  capable  of  being  separated  by  him. 

The  difficulty  which  struck  me  most  forcibly  in  the 
course  of  the  argument  was  this ;  whether  a  Plaintiflf 
who  pertinaciously  insists  on  a  full  disclosure  can  rea- 
aonably  be  allowed  to  object  to  the  disclosure  made  in 
consequence  of  his  so  insisting ;  but,  whatever  weight 
might  be  allowed  to  this  difficulty  in  ordinary  cases,  I 
cannot  conceive  that  there  is  any  thing  to  justify  a  De- 
fendant in  setting  out  all  the  Uems  of  a  tradesman's  bill, 
unless  they  are  specifically  called  for  as  such^  The 
Bill  seeks  an  account  of  expenses,  not  the  mere 
nmount  of  them;  and  an  answer  to  that  Bill,  stating  the 
amount  only,  however  much  in  detail,  would  be  no 
4^ompliance  with  the  requisition,  (a)  But  the  Court 
will  not  permit  such  a  schedule  as  this  is  represented 
(o  be ;  and,  on  examining  the  schedule,  it  certainly 
appears  to  be,  according  to  the  representation,  a  mere 
transcript  of  tradesmen's  bills.  If  it  is  not  this,  it  is 
-something,  at  least,  tantamount  to  it.  I  have,  there- 
>fi>re,  no  hesitation  in  agreeing  with  the  Master,  who 

(a)  Alsager  v.^  Johnson^  4  Yes.  217. 
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reported  the  Answer  impertinent,  and^  consequently,         1810. 

must  over-rule  the  Exception  (a).  ^^^/*^/ 

Norway 

V. 
R0WE< 

(a)  The  following  note  has  been  communicated  to  the 
Reporter  by  Mr.  Simpkinson. 

FRENCH  V.  JACKO.  ^^-  ^'^^^*' 

The  Bill  in  this  cause  was  filed  for  an  account,  and  con^ 
tained  the  following  interrogatory. 

^^  Whether  any,  and  what  sum  of  money  was  due  from 
the  house  of  A  to  the  house  of  B,  and  how  they  make  out 
the  same,  &c." 

The  Defendant  in  his  Answer  set  forth  a  long  schedule 
containing  an  account  of  all  dealings  and  transactions.  This 
Answer  the  Plaintiffs  referred  for  impertinence,  and  the 
Master  reported  it  impertinent.  The  Defendant  took  an  Ex- 
ception to  the  Master's  Report. 
7%e  LoRn  Chancellor 

Held  the  Answer  clearly  impertinent,  and  therefore  oTer-r 
ruled  the  Exception,  saying  that  the  Defendant  ought  merely 
to  have  answered  that  such  a  sum  of  money  was  due,  and 
that  it  was  due  upon  the  balance  of  an  account. 

Costs  beyond  the  deposit  were  given,  upon  the  ground  ef 
the  Exception  being  vexatious. 
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RotH.  SMITH  and  Others  i.  STREATFIELD  and 

March  38.  Others  (a). 

Inquest  to     rriHIS  was  an  application  by  Petition   to    have 
Executors  of       X    Money  out  .of  Court,  and  depended  upon  the 
4000/.  in  trust  construction  to  be  put  upon  the  following  clause  in  the 
o  pay  on  -  a     ^.||  ^^  Elizabeth  Abney.  spinster, 
of     the    inter-  ^^    ^ 

est  to  A*  and 

the  other  half       "  '  6*^^  *^ '  *^®  Executors  of  this  my  Will,  and  to 

to   B.    during  their  Executors  and  Administrators,  the  sum  0^X4000, 

their  lives ;  to  be  laid  out  or  placed  in  some  of  the  government  se- 

^*  and  as  their  curities,  in  their  names,  in  trust  that  the  interest  aris- 

lires  drop  and  j^g  therefrom  be  received  by  them,  and  equally  divided 

*,  ^^^  ?       1*^  .    and  paid  every  half  year ;  one  half  of  the  interest  lo  be 
that  the  prmci-        ,  .^  *    .     /-.       ,   r,         ,  -i*      i*  it^r      r        , 

nal  and  interest  P*^     *^  ^^  cousin  oarah  Saunders,  wife  of  Mr,  Joseph 

be  reserved  and  Saunders  ;  the  other  half  of  the  interest  to  be  paid  to 

equally  divided  my  cousin  Elizabeth  Smith,  wife  of  Dr.  Hugh  Smith, 

among  their       during  the  term  of  their  natural  lives :  and,  as  their 

children,  when  lives  drop  and  expire,  I  direct  that  the  principal  and 

they   shall   se-  interest  be  reserved,  and  be  equally  divided  among 

vera  y  a  am     ijjgi,.  children,  when  they  shall  severally  attain  the 
twenty-one."  «  ,, 

^.  died  with.  «ge  of  twenty-one  years. 

out  issue.    The 

entile  principal       Sarah  Saunders  died  in  the  year  1815,  having  never 

vests    in    the     had  any  child  or  children ;  Elizabeth  Smith  survived 

children  of  B,  |jer  husband,  and  had  three  children,  all  of  whom  lived 

on  their  sever-  ^^  ^^^j^  twenty-one,  but  died  in  the  life  time  of  their 

a  y  a  ainmg     jup^jj^,. .  |^q  ^f  them  intestate,  unmarried,  and  with- 
twenty-one. 

Inconvenient 
consequences,  not  in  the  contemplation  of  the  Testator,  at  the  time 

of  making  his  will,  not  sufficient  to  authorise  a  variation  or  Inter* 

polation  in  the  terms  of  a  bequest ;  where  thohe  terms  are  in  themselvei 

clear  and  intelligible. 

(a)  Ex  relatione. 
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out  issue,  to  whom  she  had  taken  out  administration ; 
and  the  third  having  made  a  will,  and  appointed  his 
widow  executrix. 

Elizabeth  Smithy  as  administratix  of  the  two  former, 
presented  her  Petition,  claiming  to  be  entitled,  to* 
gcther  with  the  Widow  and  Executrix  of  the  third,  to 
the  absolute  interest  in  the  entire  legacy  of  i£4000, 
which  had  been  paid  into  Court,  and  laid  out  under  tUe 
decree  in  the  cause. 

Wilsoriy  for  the  Petition, 

Contended  that,  although  Elizabeth  Smithy  as  the 
surviving  legatee  for  life,  could  only  claim  one 
moiety  of  the  interest  of  the  fund,  yet  the  prin- 
cipal must  belong  to  her  children,  as  there  were 
no  children  of  Sarah  Saunders,  the  other  legatee 
for  life ;  and  as  the  will  appeared  to  give  the  re- 
version to  the  children  of  both  of  them  indis- 
criminately, at  their  age  of  twenty-one ;  which  he 
observed,  according  to  the  cases  of  Whitbread  v.  Itord 
St,  John  (a),  Gilbert  v.  Bovoman  (i),  and  the  autho- 
rities there  cited,  would  vest  in  all  the  children  of 
either  family,  living  when  the  first  child  attained 
that  age. 

Trower,  for  the  Widow  and  Executrix  of  tfa«  son. 

Sir  Samuel  Romillt/,  for  the  Representatives  of 
Streatfieldy  the  surviving  Executor  under  the  will  of 
Elizabeth  Abney, 

Submitted  that  Mrs.  SmitVs  children  could  only 
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1816. 


Smith 

V, 

Streatfield 


(a)  10  Ves.  151. 


(b)  11  Ves.  238. 
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1816.  chim  a  moiety  of  the  fund;   for  that  it  could  Hot 

^^"^^^^      be  supposed,  the  Testatrix  could  have  meant  that, 

""  when  one  of  the  legatees  for  life  should  die,  leav^ 

Stkkatfield.   ^^S  children,  those  children  should  have  no  benefit  of 

the  reversionary  bequest,  until  it  could  be  seen  what 
children  the  other  legatee  for  life  might  have,  which 
must  be  the  consequence  of  the  construction  put  on  the 
clause  of  the  Testatrix's  will  by  the  Petitioner ;  and 
he  contended  that  the  clause  ought  to  be  read  as  if  it 
had  expressed  that  the  shares  of  each  legatee  ibr 
life  should,  as  their  lives  dropt,  go  to  their  respective 
children. 

JFilson,  in  reply. 

Observed  that  the  Testatrix  did  not  give  any  be« 
nefit  to  the  children  immediately  upon  the  dropping 
of  th6  life  interest  }  for  the  direction  was,  that, 
upon  such  event,  ^^  the  principal  and  interest  be  re« 
served,  &c."  But,  even  admitting  the  consequence 
put  by  Sir  Samuel  Romillt/y  to  be  one  which  the  Te8«* 
tatrix  probably  might  not  have  wished,  such  a  con- 
sideration  could  not  controul  the  effect  of  the  words 
she  had  used ;  and  with  respect  to  the  word  ^'  res- 
pectively" being  supplied  in  the  clause,  he  contended 
that  the  Court  could  not  insert  or  supply  any  thing  in 
a  will  unless  the  clause  were  otherwise  devoid  of  mean- 
ing or  contradictory,  and  cited  Lugar  v.  Harmania), 
insisting  that  the  clause  in  the  present  case  was  per- 
fectly intelligible  as  it  stood. 

The  Master  of  the  Rolls 

Assented  to  the  doctrine   that  inco&venieBt  coih 

(a)  1  Cox.  35a 


\ 
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sequences,  which  a  Testator  might  not  have  eontem^ 
plated,  coald  not  controul  a  bequest  where  the  words 
used  were  clear ;  but  intimated  that,  in  the  present 
case,  it  might  be  doubted  whether  the  word  ^  respec- 
tively," though  not  expressed,  was  not  virtually  to  be 
found  in  the  clause :  and  took  time  to  consider. 
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Smith 

V, 

Streatfield 


On  the  Petition  day  after  Easter  Term,  his  Honor 
declared  his  opinion  that  the  children  of  Elizabeth 
Smith  were  entitled  to  the  reversion  of  the  whole 
fund ;  and  therefore  made  an  Order  according  to  the 
Prayer  of  the  Petition. 


BODDY  and  Otliers  v.  KENT  and  Others. 


March  2 — 5. 


THE  Plaintiffs,  who  were  four  in  number,  credi-      Order  to  dis- 
tors  of  Peckett  and  Ralph,  claimed  a  Dividend  °*'"  ^®"*  ^^''^ 

of  Five  Shillinffs  in   the  Pound  on  their  respective    -.  ,   .  * 

®  .       "tcr  an  abate- 

debts,  as  payable  under  a  composition-deed,  to  which  ^jg^j    althouah 

they,  the   Plaintiffs,  jointly   with    several  other  ere-  irregular,  not 

ditors,  were  parties.     None  of  those  other  creditors  to  be  regarded 

were  made  parties  to  the  suit ;  and  the  Bill  did  not  pray  **  *  nullity. — 

relief  on  behalf  of  the  Creditors  in  general,  but  only  an  Consequently, 

account  and  payment  to  the  Plaintiffs.  '  that  Order  most 

be  discharged 

before   the 
After  the  Bill   was  filed,  but  before   any  answer  Plaintiff  can  ob- 

came  in,  Russell,  one  of  the  Plaintiffs,  died,  notwith-  tain  an  order  to 
standing  which  the  remaining  Plaintiffs,  without  reviv*  reTire  the  suit. 

On    Bill   by 
some  creditors,  in  respect  of  their  several  demaads,  but  not  on  be« 

half  of  all  the  creditors ;  qucere,  Whether  the  death  of  one  of  the 

plaintiffs  causes  an  Abatement. 

1 
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1816.  ing  the  suit,  threatened  the  Defendants,  the  trustees 

^'^'^^^^        under  the  deed  of  composition,  with  an  attachment  for 

BoDDT        want  of  answer.     In  Hilary  Term,  1815,  the  Answer 

Kbnt.  ^^  P^^  ^^  9  ^"^  ^^  further  steps  were  taken  by  the 

Plaintiffs  till  after  Michaelmas  Term,  when  the  De- 
fendants moved  to  dismiss  the  Bill,  for  want  of  prose- 
cution ;  and  the  Bill  was  dismissed  accordingly,  by 
Order,  dated  the  6th  of  December,  under  which  Order 
the  costs  were  taxed.  On  the  30th  of  February  last, 
the  Plaintiffs,  on  motion  before  the  Vice-Chancellor j 
obtained  an  Order  to  revive  the  suit,  notwithstanding 
their  Order  to  dismiss ;  and  on  this  day  the  Defend- 
ants moved  to  discharge  the  Order  to  revive,  for  ir« 
regularity. 

The  question  was.  Whether  the  Suit  did  not  en- 
tirely abate  by  the  death  of  one  of  the  Plaintifi^,  and 
whether  the  Order  to  dismiss,  while  the  Suit  was  so 
abated,  was  not  consequently  a  mere  nullity,  so  as  to 
entitle  the  Plaintifils  to  proceed  as  if  no  such  Order 
had  been  obtained. 

Sir  Samuel  Romilljf  and  KoCj  in  support  of  the 
motion, 

Contended  that  this  was  no  Abatement,  but  that  the 
death  of  the  Plaintiff  rendered  the  suit  only  defective 
as  to  that  individual,  leaving  the  others  at  liberty  to 
proceed  as  if  it  had  not  taken  place.  That  this  was 
clearly  so  in  the  case  of  creditors  suing  on  behalf  of 
themselves  and  all  other  creditors ;  and  that  the  cir- 
cumstance of  its  not  being  so  expressed  in  this  Bill  made 
no  difference,  since  the  decree  must  equally  embrace 
all  the  creditors  of  the  estate.  That  the  Bill,  praying 
an  account,  did  not  go  on  to  pray  that  the  trusts  of  the 
deed  might  be  carried  into  execution. 
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Bell  and  Blake,  contra.  1S16. 

The  rule  is,  that  if  a  Bill  is  filed  by  sereral  tenants  ^^ 

in  common,  and  one  dies,  the  Suit  becomes  abated,  but  Kent. 
if  by  joint  tenants,  the  death  of  one  docs  not  cause  an 
abatement  (/7).  In  this  case  the  interests  of  the  Plaintiffs 
were  totally  distinct.  The  Suit,  therefore,  abated,  and 
then  there  was  no  suit  in  existc»nce  upon  which  the  Order 
to  dismiss  could  operate.  It  was  so  considered  by  the 
Vice-Qmncellory  who  granted  the  Order  to  revive,  as  if  ^ 

no  Order  to  dismiss  had  been  obtained ;  and  this  he 
did  agreeably  to  the  opinion  of  Lord  Thurlow  in 
Sellers  v.  Dawson  (6),  where  an  Order  to  dismiss  hav- 
ing been  obtained  after  the  plaintiff  had  become  bank* 
rupt,  and  before  any  proceedings  were  had  by  his 
assignee,  that  Order  was  held  to  be  a  mere  nullity,  and 
a  motion  that  it  might  be  discharged  for  irregularity 
was  therefore  refused. 

The  Lord  Chancellor. 

What  did  Lord  Thurlow  do  in  the  case  of  Sellers  v. 
Dawson  ?  Did  he  declare  the  Order  to  be  a  nullity  and 
go  no  further  ?  If  the  Order  was  made,  it  was  either 
good  or  bad.  Still,  there  it  was ;  and  it  was  necessary 
for  the  Court,  if  it  were  to  be  set  aside,  to  make  some 
declaration  respecting  it.  The-  report  of  the  case 
stops  short,  informing  us  only  that  the  Lord-Chancellor 
made  no  order.  It  is  right  to  know  what  became  of 
the  case  afterwards. 

Sir  S.  Romillj/,  in  reply. 

That  case  has  no  bearing  upon  the  present.     It  was 

(a)  Vide  Ld.  Redesdalc,     t.  Williamson^    11  Ves.  306. 
Tr.  Ch.    PI.  56.      Cooper's  {h)  2  Dick.  738.     2  An» 

Tr.  Ch.  PI.  04.      FalloKcs     str.  458.  d. 
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1816.  the  cdse  of  a  solo  plaintiff;  and,  althougb  it  is  said 

^"^^'^^^^       that  Bankruptcy  causes  no  Abatement,  yet  it  is  equally 

BoDDT        certain  that  it  operates  to  put  a  stop  to  all  proceed- 

Kent.         ii^V^  i^  ^^^  manner  as  if  there  were  an  abatement. 

What  we  contend  is,    that  in  this  case,  there  was 

no  Abatement.    The  object  of  the  Suit,  as  respects 

the  three  remaining  plaintiffs,    might    equally   have 

been  attained  in  its  defective  state,  as  while  it  re* 

inained  entire. 

The  Lord  Chancellor. 

l^his  ^i\\  is  filed  by  four  creditors,  praying  that 
each  may  be  paid  the  amount  of  a  certain  dividend  on 
his  respective  debt.  Now  it  is  certain  that  unless  the 
representatives  of  the  deceased  plaintiff  are  paid  the 
amount  of  the  dividend  claimed  on  his  behalf,  there 
would  be  an  objection  at  the  hearing  for  want  of  pan* 
ties ;  and  the  first  question  is,  whether  this  is  an  ob- 
jection of  such  -a  nature  as  necessarily  to  work  an 
Abatement. 

In  the  case  of  joint  tenants  the  death  of  one  dearly 
does  not  cause  an  abatement.  So,  in  the  case  of  cre« 
ditors  suing  on  behalf  of  themselves  and  all  other  ere- 
ditors ;  because  the  representatives  of  the  deceased 
plaintiff  may  then  come  in  under  the  Decree  in  com* 
mon  with  the  other  creditors.  It  is  also  certain  that 
where  several  tenants  in  common  are  plaintifls,  by  the 
death  of  one  the  suit  necessarily  becomes  defective,  as 
it  is  essential  that  his  representatives  must  be  before 
the  Court  at  the  hearing.  But  whether  this  defect 
causes  an  abatement  is  still  another  question.  If  the 
representatives  of  the  deceased  plaintiff  do  not  chase 
to  carry  on  the  suit,  they  ought  to  be  brought  before 
the  Court   as  Defendants  by  the  remaining 
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tiffs.  Instead  of  so  doing,  these  plaintiffs  call  on  the 
present  Defendants  to  put  in  an  answer.  They  might 
have  objected  to  put  in  their  answer  upon  the  ground 
of  the  defect  in  the  frame  of  the  suit;  but,  waiving  this 
objection,  they  consent  to  answer,  and,  having  answered, 
move  subsequently  to  dismiss  the  bill.  It  was  the 
fault  of  the  plaintiffs  that  the  representatives  of  the 
decea!^ed  were  not  previously  before  the  Court ;  and 
the  question  is,  whether,  as  they  did  notchuse  to  bring 
them  beiore  the  Court,  but  treated  the  suit  as  still 
in  i\!'-'^ence  for  the  purpose  of  calling  for  the  answer, 
the  Defendants  are  not  at  liberty  to  say,  this  was  no 
Abaiement,  and  to  proceed  accordingly. 


S6S 


1816. 


BODDT 

r. 
Kent. 


Rut,  supposing  the  suit  to  have  abated,  it  does  not 
therefore  follow  that  the  order  obtained  was  a  mere 
nullity.  This  was  the  view  taken  of  it  by  the  plain- 
tiffs in  moving  to  revive ;  but  this  view  is  not  war* 
ranted  by  the  case  of  Sellers  v.  Dawson.  I  recollect 
that  case  very  well,  and  always  thought,  the  order  to 
dismiss  there  had  been  irregularly  obtained.  So  far 
the  case  is  accurately  stated.  But  I  never  could  un- 
derstand the  result  of  the  case,  and  Lord  Thurlow 
himself  was  afterwards  much  puzzled  by  it.  An 
Order,  like  a  Judgment,  must  stand,  without  some 
judicial  declaration  that  has  the  effect  of  discharg<» 
ing  it. 


The  Lord  Chancellor 


March  14. 


Again  mentioned  the  case  of  Sellers  v.  Dawson^  re* 
peating  that  he  considered  the  view  of  it  taken  by 
Lord  Thurlow^  treating  the  order  obtained  as  a  nul« 
lity,  to  be  wrong,  and  that,  in  the  present  case,  whe- 
ther the  death  of  the  Plaintiff  had^  or  had  not^  operated 
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an  Abatement,  the  Order  to  diBmiss  roust  be  taken  asi 
standing  until  reversed.  Consequently,  he  said,  the 
motion  made  to  discharge  the  Order  to  revive  must  be 
granted. 


Ordered  accordingly. 


March  19.  BONNER  v.  JOHNSTON  (a). 

jipril  4. 
OnBillbyven-  fTlHIS  was  a  motion,  before  answer,  that  a  pur- 
dor  for  a  spe-    JL    chaser  might  be  ordered  to  pay  his  purchase- 
cific  perform-     money  into  Court,  supported  by  an  affidavit  of  the 

ance,  the  Court  ^^^^^^^^  solicitor  to  the  following  effect  :— 
will  Dot,  before 

answer,  make         ^,         ,       »^  i     «  .  .   -  i         ^  t 

an  order  for  pay.       ^^^^  *"^   Deponent  had  been  mformed,  and  bc- 

mentof  thepor-  Mcvedthat,  previous  to  1812,  the  Plaintiff  was  well  en- 

chase-money, 

by  the  Defend-       («)  As  the  following  case 

ant  in  posses*  was  not  absolutely  disposed 
sion,  unless  un-  of,  the  insertion  in  thb  place 
der  special  cir-  of  the  arguments  of  Counsel, 
cumstances,  ^^^  observations  which  fell 
such  as  unrca.  ^^^^  ^^   ^^^^^    .^   ^^^ 

sonable  delay,  ^  ^, 

"^      quence  of  the  motion,  may 
committing  acts  ,      .    ,     .  ,    . 

,  ...     be  judged  premature.    It  is 

of  ownership  m         j     o      r 

alteiution  of  the  therefore  necesMfy  to  state 

property    &c.     ^^^^  ^^^  Reporter's  motive  in 

In  this  case,  the  8®  inserting  them,  is  to  cor- 

Defendant  be-    rect  any  misapprehension  as 

ing  in  posses-     to  the  effect  of  some  former 

sion,  not  under  cases,  which,  resting  on  their 

the  agreement  particular  circumstances,  are, 
to  purchase, 

but  as  tenant  to  the  Plaintiff  at  the  time  of  the  purchase,  no  Order 

was  made. 


it  appears,  to  be  considered 
as  precedents  only  to  the  ex- 
tent of  determining  that  the 
Court  will,  in  cases  which 
appear  to  demand  it,  depart 
from  the  ordinary  rule  of 
practice  in  respect  of  such 
cases.  The  desire  to  make 
this  fully  understood  has  also, 
in  this  instance,  induced  the 
Reporter  to  detail  the  case 
more  minutely  than,  under 
less  peculiar  circumstances, 
he  should  have  thought  ne« 
cessary  or  expedient. 
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titled  to  an  estate  in  fee-tail  of  a  moiety  of  a  certain 
freehold  messuage  and  premises,  called  Pound'hause 
Farm,  in  the  parish  of  Purleigk ;  and,  according  to 
the  custom  of  the  manor,  to  a  moiety  of  a  certain  por- 
tion of  the  waste  soil  of  the  manor,  lying  in  PurUigh 
aforesaid,  allotted  upon  the  inclosure  thereof,  to  the 
proprietors  of  the  said  freehold  messuage  and  premises. 


1816. 


BoNKER 

V. 
JoHNtTOlf. 


That,  in  November  1812,  the  Defendant,  who  wai 
then,  and  had  been  for  some  years,  (as  the  Deponent 
was  informed  and  believed),  in  possession  of  the  pre- 
raises  as  tenant  thereof,  entered  into  a  treaty  with  the 
Deponent,  as  solicitor  and  agent  of  the  Plaintiff,  for 
the  purchase  of  the  Plaintiff's  moiety  therein ;  and,  after 
some  negotiation  respecting  the  same,  it  was  on  the 
19th  Dec.  1813,  agreed  between  them,  that  the  Defend* 
ant  should  purchase  the  Plaintiff's  said  moiety,  at  the 
price  of  f  525,  and  should  pay  interest  on  his  purchase* 
money  at  4/.  per  cent,  from  the  29th  Sept.  1802,  (from 
which  time  the  Plaintiff  had  not,  as  Deponent  had 
been  informed  and  believed,  received  any  rent  for  the 
premises),  until  the  time  when  the  purchase  should  be 
completed  ;  but  the  said  agreeiAent  was  to  be  subject 
to  confirmation  thereof  by  the  Plaintiff,  who  was  then^ 
and  had  ever  since  been,  resident  in  the  United  States 
of  America. 

That  at  the  time  when  the  said  agreement  was  so 
concluded,  and  in  order  to  prevent  any  misunderstand* 
ing  respecting  the  terms  thereof,  the  Deponent,  in  the 
presence  of  the  Defendant,  and  with  his  approbation^ 
wrote  a  letter  to  Mr.  Copland,  the  Defendant's  soli« 
citor,  to  the  following  effect :— - 


"  December  19, 1812,  Pound  House  Farm.     Sir,— 
Mr.  Johnston  has  just  been  here^  and  I  have  consented 
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to  these  terms,  subject  to  a  confirmation  bj  my  Client, 
who  is  in  America^  to  sell  Mr.  Johnston  the  moiety  of 
£595,  with  £^  per  cent,  interest,  instead  of  ^^5,  from 
the  99th  of  September,  1802,  until  paid.  Pray,  for- 
ward the  draft  conveyance  for  immediate  perusal." 

That  the  abstract  of  title  having  been  sent  to  Cop' 
land,  as  solicitor  for  the  Defendant,  for  his  inspection, 
be,  on  the  3d  oi  January,  1813,  wrote  to  the  deponent 
AS  solicitor  for  the  Plaintiff,  with  some  observations  on 
tiie  title,  and  stated  that,  provided  a  satisfactory  an- 
swer was. given,  he  would  lose  no  time  in  preparing  the 
conveyance. 

That  on  the  24th  of  February  following,  the  de- 
ponent sent  a  letter  to  Copland,  containing  (as  he  be- 
lieved) full  and  satisfactory  answers  to  the  said  obser- 
vations. 

That  Copland  being  (as  the  deponent  believed) 
satisfied  with  such  answers,  and  having,  on  the  behalf 
of  the  Defendant,  approved  of  the  title,  on  or  about  the 
4!di  of  April,  1813,  prepared  and  sent  to  the  deponent, 
to  be  approved  of  by  him,  on  the  behalf  of  the  Plain* 
4HF,  a  draft  conveyance  of  the  said  premises,  con* 
taining  covenants  for  suffering  a  recovery,  and  for 
surrender  of  the  copyhold ;  but  that  no  objection,  or 
farther  observation,  was  made  on  the  Plaintiff  ^s  title. 

That  the  deponent  approved  of  such  draft;  and 
the  same  having  been  returned  to  Copland,  was  in- 
grossed  by  him,  and  the  ingrossment  sent  on  the  23d 
of  April,  to  the  deponent,  with  a  letter  to  the  follow* 
ing  effect : — 

* 

«<  Chelmsford,  April  23,  1813.    Johnston  and  Bofi- 


eA81S8  m  CHANCSllT. 

ner.  Stft,^I  rettitn  yott  th^  drift  and  iiifroftirtiiita 
herein  for  jom  to  do  tbe  needflil  with  thtm ;  if  Mn 
Bonntr  is  a  married  niftii,  his  wife  should  be  t  party 
to  the  deed." 

That  the  Deponent  80on  afterwards  sent  the  contey* 
ance  so  ingrossed  to  the  Plaintiff  in  Afnertca^  Ibr  tha 
purpose  of  being  executed  by  him. 

That  the  Plaintiff  soon  afterwards  duly  executed  the 
same  aeeordingly,  and  returned  it  to  the  Deponent,  by 
whom  it  was  received  in  London,  in  the  month  of 
June,  1815,  and  the  recovery  thereby  covenanted  to 
be  suffered  was  duly  sufered  as  of  Easter  Term. 

That  on  the  9ih  of  June  1815,  the  Deponent  sent  a 
letter  to  Copland  to  the  following  effect : — 

<^  Bonner  to  Johnston.  DfiAft  Sia, — These  deeds^ 
and  the  warrant  of  attorney  for  suffering  a  recovery^ 
are  now  returned  from  America^  and  the  recovery 
will  be  completed  in  a  few  days,  of  which  we  will 
thank  you  to  apprise  your  Client,  and  to  get  an  ap- 
pointment to  pay  the  purchase  money"—*  £S25  Os. 
Interest  at  ^percent,  from  29th  Sept.  1808, 
to  SQth  June,  1815, — 18  years  and  nine 
months,      «     « «     • «      S67    Si. 


aes 
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V. 

JoHMtair. 


^08    8r. 


That,  on  the  dd  of  August  following,  Copland  f^tA 
the  following  answer  to  the  Deponent :  <<  I  had  a  let* 
ler  from  my  Client  a  few  days  iinee,  saying  he  should 
be  ready  to  settle  the  purchase  next  Mkhuelmas^  Wldoh 

t  f radf  will  Mt  be  iaeonveniMt  tA  yoar  Olieat.' 

SB 
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That  the  Deponent,  being  desirous  of  accommodat- 
ing the  Defendant,  accordingly  agreed  to  postpone  the 
completion  of  the  purchase  until  Michaelmas^  but  after 
that  time  made  various  applications  to  him  on  behalf  of 
the  Plaintiff,  to  complete  his  said  purchase.  And  that, 
on  the  6th  Nov.  last,  the  Defendant  sent  a  letter  to  the 
Deponent  to  the  following  effect : — 

^*  Purldgh^  Nov.  6,  1815.  Sir, — ^I  was  in  hopes, 
when  In  town,  to  be  able  to  arrange  finally  the  busi** 
ness  between  your  client  and  myself,  and  regfet  that 
it  was  not  in  my  power  to  bring  it  to  issue  before  I 
left  London.  It  is  my  fixed  intention,  however,  to  have 
it  concluded  in  the  course  of  the  present  month,  which 
I  hope  will  not  be  any  inconvenience  to  your  Client ; 
and  either  take  it  on  my  own  account,  (provided  I  re- 
main in  the  country,)  or  carry  a  purchaser  in  my  hand 
in  lieu  of  myself,  as  I  do  not  purpose  to  prejudice 
the  interest  of  Mr.  Bonner :  the  time  elapsing  will  b^ 
allowed  for." 


That  the  Deponent  verily  believed,  the  Plaintiff  had 
-been  at  all  times  ready  and  willing  to  perform  the  said 
agreement  on  his  part,  but  the  Defendant  had  hitherto 
n^lected  or  refused  to  pay  the  said  purchase-money 
and  interest;  and  that,  on  or  about  the  S2d  Nov. 
last.  Deponent  received  the  following  letter  relative 
to  the  purchase  from  a  new  Solicitor  employed  by  the 
Defendant : — 

"  Sir, — I  have  been  attended  by  Captain  JolmstoUy 
on  the  subject  of  the  title  of  a  moiety  of  an  estate  at 
Purleighy  in  his  occupation,  which  it  appears  is  not  sa- 
tisfectory,  although  the  conveyances  have  been  pre- 
]mred.  It  is  not  the  desire  of  Captain  Johnston  that 
any  utmecessary  or  improper  objections  should  be  made 
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to  the  title ;  but  it  k  necessary  for  his  own  security 
that  he  should  have  a  good  and  marketable  title, 
which,  in  its  present  state,  it  cannot,  be  said  to  be ; 
particularly  that  part  which  has  been  inclosed  from  the 
waste  without  sufficient  authoritjrj' 
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The  Deponent  further  stated,  that  the  Plaintiff  had, 
as  he  believed,  ''  made  out  a  good  title  to  the  premises, 
and  that,  before  he  received  the  said  last-mentioned 
letter,  the  Deponent  was  not  aware,  nor  had  been  in- 
formed by  the  Defendant^  or  by  any  person  on  his  be- 
half, that  the  Defendant  had  made  any  objection  to  the 
title ;  and  the  Deponent  believed  that  the  objections  now 
alleged  were  invalid,  and  were  made  solely  for  the 
purpose,  and  with  the  view,  of  delaying  payment  of  in- 
terest ;  and  further,  that  he  had  been  informed,  and  be- 
lieved, the  Defendant  was  still  in  possession  of  the 
premises." 

The  Bill  was  filed  on  the  9th  of  February  ;  and  the 
sum  which  the  Plaintiff  sought  by  this  motion  to  have 
paid  into  Court  was  £792  3s,  being  the  amount  of  the 
principal  money  and  interest  to  the  S9th  of  Juncy 
1815,  which  was  what  the  Plaintiff's  solicitor  de- 
manded by  his  letter  of  the  9th  of  that  month. 

The  Defendant  had  not  obtained  any  order  for  time 
to  put  in  his  Answer  to  the  Bill,  and  had  filed 
no  Affidavit  in  answer  to  that  on  the  part  of  the 
Plaintiff. 

Cooke  and  Combe,  in  support  of  the  motion. 

TVetherell  ^nd  Gafra//,  contra. 


Objected  that  the  application  was  premature ;  and 

SB  2 
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that  to  call  for  such  an  Order  before  Answer  wts  to 
presume  that  no  answer  could  be  given  to  the  Plain- 
tiff's demand. 

Cooke^  in  reply, 

Referred  to  the  late  case  of  Burroughs  v.  Oakley(a}y 
as  an  authority  for  making  such  an  Order  on  AflMatrit 
only,  that  being  a  case  where,  although  the  Defendant 
had  put  in  his  Answer,  yet  the  material  fiict,  that  of 
possession  having  been  taken  under  the  agreement  td 
purchase,  not  appearing  upon  the  pleadings,  was  tl* 
lowed  to  be  supplied  by  aflSdavit.  He  also  cited  Bat" 
manno  v.  Lumley(b)y  as  analogous,  that  being  the 
case  of  a  reference  as  to  the  title  before  Answer. 

The  Lord  Chancellor. 

In  that  case  of  Balmanno  v.  Lumley^  I  should  have 
been  reported  to  have  said,  I  would  make  the  Order, 
provided  it  were  admitted  that  there  was  no  other 
question  between  the  parties.  There  must  have  been 
some  such  admission,  as  that  the  Defendant  had  no 
objection  to  make  to  the  specific  perfi>rmance,  npofi 
being  indemnified  as  to  the  title. 

tn  support  of  the  fnotum. 

If  tills  motion  is  not  granted,  it  must  be  upon  the 


(a)  Ante,  pag.  53.  And 
see  Boothbj/  t.  Walker^  1 
Madd.  197.  In  the  yet 
later  cases  of  Clarke  v.  E/- 
Uott^  and  Walford  v.  Sy« 
mondsf  the  Yice^QtanceHor 


has  taken  a  general  TJew  of 
the  practice  of  ordering  a 
purchaser  in  possession  to 
pay  money  into  Court  before 
the*  title  is  completed. 
(b)  1  Ve».  &  ik  294. 
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ground  that^  T?ithout  some  admission  on  the  part  of  the  ISW, 

Defendant,  no  order  can  be  made  in  any  case. 

Bonner 

V. 

The  Lord  Chancellor,  Johnston^ 

After  looking  at  the  report  of  Burroughs  v .  Oakley ^ 
said  he  wished  to  see  the  brief  in  that  case,  and  de* 
«ired  i\m  present  application  might  be  renewed  on  % 
future  day. 


The  MoticNi  w«b  accordingly  renewed  on  this  day ;  April  4. 
and  Ciwke  referred  the  Lord  Chancellor  to  Dixon  t. 
Asllei/(a)j  in  addition  to  Burroughs  v.  Oakley,  as  a 
direct  authority  for  such  an  Order  being  made,  under 
particular  circumstances,  before  Answm*;  adding  that, 
if  to  be  granted  in  any  case,  it  was  most  fit  to'  be 
granted  in  the  present,  where  the  title  had  beea 
already  accepted  by  the  purchaser ;  and  he  must  there^ 
fore  be  oonsidered  as  owner,  and  as  such  ought  not  td 
be  suflered  to  retain  both  the  purohase-moBey  fkoA  poa-  . 
ae^ion  of  the  estate. 

For  the  Defendant 

Dixon  V.  Astley  is  the  only  case  cited  in  which  the 
Order  has  been  nade  befinre  Answer,  and  thai  is  no 
«ulbority  for  the  present  ;  fcMr  there  were  acta  «f 
owneri^ip  eommitlcd,  such  as  cuttiag  limber,  and  the 
Defendant  had  met  the  Plaintiff's  aftdavits  by  an  aA* 
d»vit  ckf  his  own,  which  might,  for  snoh  a  purpoasy  \t 
considered  as  tantamount  to  his  havbg  put  in  ah  Ally 
swer.  This  was  in  all  respects  anak>goiis  to  the  Gom- 
laoa  praatice  «kf  an  Isgnnetion  to  alay  waste.   Bun^ 

(a)  AjMte^  p.  i3fti 
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roughs  V.  Oakley  is  a  case  resting  on  its  own  circum** 
stances ;  an  Affidarit  being  allowed  for  the  purpose  of 
supplying  one  particular  fact,  the  Defendant  having 
put  in  his  Answer  on  all  the  other  points  of  the  case. 
With  regard  .to  the  cases  of  reference  upon  title  be- 
fore decree  (a%  they  stand  on  a  different  reason  al- 
together ;  the  alteration  introduced  into  the  practice 
of  the  Court  in  that  respect  being  attended  with  a 
great  saving  of  time  and  expense.  Here,  on  the  con- 
trary, so  far  from  a  saving  in  either  respect,  the  prac- 
tice  sought  to  be  established  would  involve  the  neces« 
sity  of  two  discussions  instead  of  one ;  first,  on  the  ap- 
plication being  made ;  and  afterwards  again,  upon  the 
coming  in  of  the  Answer.  On  the  other  hand,  what 
advantage  does  the  Plaintiff  gain  by  the  anticipation 
of  a  few  weeks,  at  all  commensurate  ta  this  incon- 
venience ?  Besides,  this  is  not  the  case  of  a  purchaser 
taking  possession  by  virtue  of  the  contract,  but  of  one 
already  in  possession  as  tenant  to  the  vendor  at  the 
time  of  entering  into  the  contract.  Such  an  appli- 
cation, if  to  be  justified  at  all,  can  only  be  justified  on 
the  ground  of  irremediable  mischief,  which  would  call 
for  an  Injunction  under  similar  circumstances. 


CooJce^  in  reply. 

The  cases  referred  to  are  not  cited  as  applicable  in 
"^int  of  circumstances,  but  upon  principle ;  and^  while 
I  admit  that  the  old  practice  is  against  us,  I  apprehend 
tint  8  peculiar  jurisdiction  has  grown  up  of  late  years, 
adopting  this  principle  as  a  variation  of  the  original 
doctrine.  To  make  such  an  order  upon  affidavit,  as 
in  Burroughs  v.  Oakleyy  is  the  same  thing  as  to  make 
it  before  Answer ;  for  no  affidavit  can  be  allowed  to 

(a)  See  Lome  v.  Mtumgrsy  ante^  p.  10. 
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contradict  an  Answer,  except  in  the  instance  of  wa8(0^ 
and  other  analogous  cases  (a).     If,  therefore,  it  is  an 
established  rule  that  such  an  Order  cannot  be  made 
before  Answer,  the  Plaintifi^  in  that  case,  must  have 
been  sent  to  file  his  supplemental  bill,  or  to  amebd  by 
supplying  the  fact,  which  was  necessary  to  his  obtain- 
ing it.     There  is  another  case,  that  of  Walters  v.  Up* 
ton  (6),  which  is  completely  in  point  as  to  the  circum- 
stance of  the  purchaser  being  in  possession  by  virtue 
of  a  prior  independent  contract;  only  with  this  strong 
addition  in  favour  of  the  present,  that  here  the  pur- 
chaser, who  was  tenant  of  the  estate,  had  paid  no  rent 
for  many  years  previous  to  his  contracting  to  purchase. 
So  far  from  occasioning  delay,  the  Order  to  pay  the 
purchase-money  into  Court  in  this  stage  of  the  pro- 
ceedings would,  in  the  great  majority  of  cases,  have 
the  effect  of  terminating  the  suit;  and  in  the  present 
instance  it  may  be  confidently  predicted  that,  if  the 
Order  is  made,  the  Court  will  never  hear  any  more 
of  the  cause. 


1B16. 


Bonner 
Johnston. 


The  Lord  Chancellor. 

Undoubtedly,  the  practice  of  this  Court  is  altered 
very  much  for  the  worse,  if  many  motions  which  are 
now  made  do  not  produce  the  efiect  which,  it  is  con- 
tended, this  would  produce  if  it  were  granted  ;  ois. 
that  of  terminating  the  dispute.  So  far  fi:*om  appre- 
hending it  to  be  otherwise,  I  am  quite  satisfied  in  mj 
own  mind  that  much  delay  and  expense  have  been 
spared  by  allowing  that  to  be  done  upon  motion  which 
could  formerly  have  been  accomplished  only  by  flie 
decree ;  and  this  ought  to  be  better  known  to  those 


(a)  Isaac  v.  Humpage^  1 
Ves.  J.  427. 


(6)  Cooperi  92.  n. 
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wliQ  complain  tb^t  the  time  of  the  Court  ig  wasted  in 
hearing  motioQ$. 

With  regard  to  the  question  now  before  the  Courts 
it  i«  admitted  that  the  general  principle  is  not  to  call 
on  the  purcba^r  to  pay  his  purchaseomoney  till  aft^r 
the  title  is  completed.  Nevertheless,  the  rule  is 
rightly  laid  down  when  it  is  said  to  be  one  which  will 
bend  to  circum$tanca9.  In  the  report  of  the  eaae  of 
Burroughs  v.  Oaklejf,  which  is  right  in  the  maint  some 
circumstances  (a)  which  entered  into  the  grounds  of  my 


(e)  The  eirciiaifitanfaa  of 
the  ca&e  of  Burroughs  ▼. 
Oakksii  w€re  the  followini^: 
^Tke  BiU  stated  tbst,  in 
and  previQUs  to  \%X%y  the 
PUiatiff  was  seised  in  f^e- 
simple  of  certain  lands  io  the 
parish  of  Offiey ;  and  was 
also,  by  Tirtue  of  an  Act  for 
inclosing  lands  within  the 
said  parish,  and  of  a  deed 
of  exchange  made  under  the 
direetions  of  that  Act,  seised 
in  fee-slniple  of  certaiii  al- 
lelae»tf  aed  inclosures  of 
oommoa  Held  la  the  same 
pariib*  That,  being  sa  seis* 
edy  he  put  the  prenises  up  to 
sale  by  public  auctioo^  on 
Ibe  Ittk  of  Jme^  1812^  whsn 
itiB  DeCoiidaQt  beoama  the 
pajRi^iasAr  of  le(t9*  ceasist* 
log  of  a  wood,  called  Stub* 
bock's  IVood^  with  an  allot- 
ment of  arable  land  and  in« 


elomra   ef    the   ssme^    for 
18C0/L  and  of  lot  3,  con* 
sistiqg  of  an  allotment  of 
arable  land  and  two  imall 
inclosures,   for  430/. ;    and 
thereupon,  according  to  the 
conditions  of   sale,    paid  a 
deposit  in  part,  and   signed 
an  agreement  for  payment  of 
the  remainder  of  the  pur- 
chase-money on    or   before 
the   31st  of  August^  1812, 
upon  haTing    a  good  title, 
wi^  a  proviso,  if  any  delay 
shonld  arise   in   completing 
the  pnvebftse,  beyond  the  day 
aforesaid,  te  pay  interest  at 
bL  ptr  €esst.  from  that  pe« 
nod.     The    Bill  then  pro. 
cteded  to  state  tlMt  am  eh« 
stmct  was  seat  to  the  De:* 
feadanl's  seKciter,  who  eb* 
jected  to  it  that  the  Plaintiff 
had  no  r^[ht  to  dispose  of 
the    allotments,  and    covU 
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decision  are  omitted  to  be  noticed,  such  as^  that  part 
of  the  purchased  premises  were  allotments  undef  aa 
inolosnre  act,  to  whieh  it  was  objected  that  no  litla 


ISltf. 


make  no  legal  title  thereto 
till  an  award  had  been  duly 
signed  by  the  comtnissloners 
under  the  Act ;  but  that  fio 
other  objection  had  beea  at 
adj  time  taken,  atid  that  the 
award  had  been  long  since 
eitecoted,  aud  remained  an- 
appealed  from. 

The  Defendant,  by  his 
Answer,  submitted  that  hd 
was  not  bound  to  hare  paid 
the  residue  of  his  purchase- 
money,  inasmuch  as  dlyers 
objections  existed,  and  had 
been  made,  to  the  title, 
which,  (as  the  Defendant  was 
advised),  rendered  the  Plain* 
tiff  incompetent  to  make  a 
good  title  to  the  premises, 
and  to  execute  a  proper 
conyeyance  thereof;  among 
other  things,  that  it  did  not 
appear  that  the  award  had 
long  since  been  executed,  no 
copy  or  extract  having  been 
furnished  to  the  Defendant  or 
his  solicitor ;  that,  if  in  poiut 
of  fact  it  had  been  executed,  it 
had  never  been  enrolled  pur* 
•uant  to  the  statute,  41  Oho. 
3.  c.  109,  and  that,  he  had 
been  adrised,"  the  Plaintiff 
2 


'  was  iticompetedt  it  make  a 
proper  conveyance  of  th6 
allotments,  until  the  airanl 
had  been  both  executed  and 
enrolled.  The  Answer  the* 
went  OB  to  state  other  objee- 
tioni  to  the  title,  on  cetfain 
deeds  of  exchange,  which 
were  alleged  to  have  been 
improperly  executed,  and 
concluded  by  stating  that  the 
Defendant  had  cotmnuni- 
cated  all  these  objections  to 
the  Plaintiff,  who  was  on* 
able,  or  had  neglected,  to 
remove  the  same ;  but  that 
he  was  ready  to  complete  his 
purchase  upon  having  a  good 
title. 

Two  Affidavits  were  filed 
in  support  of  the  motion  | 
one  by  the  Plaintiff's  solicit 
tor,  setting  forth  the  corres* 
pondence  which  passed  on 
occasion  of  the  oljectiea  rsi» 
specting  the  nen-execudea 
of  the  award,  and  further 
stating  that  the  Deponent 
had  never  heard  of  any  other 
objection  to  tlie  title  pretioas 
to  the  Answer  being  filed 
and  that  no  application  had 
ever  bt^  madsi  hf  ^t  mk 


BoNnaii 

JoBHSTOlr. 


378 


CASES  IN  CHANCERY. 


1S16. 


Bonner 

V, 

Johnston. 


could  be  made  till  after  the  execution  of  an  award  (a),' 
and  there  was  an  agreement  that  interest  should  ht 
paid  in  respect  of  the  purchase-money  from  the  Slst 
of  Augusty  in  case  any  delay  should  arise  in  complet- 
ing the.purchase  beyond  the  period.  Under  those  cir- 
cumstancesy  independently  of  the  Affidavit,  I  thought 
it  not  unreasonable  to  infer  the  fact  of  possession  hav- 
ing been  taken.  There  were  also  in  that  case  alle- 
gations of  unconscionable  delay,  on  the  part  of  the 
Defendant,  in  completing  the  purchase,  and  of  altera- 
tions in  the  property  by  the  cutting  of  underwood, 
&c. ;  and  on  these  grounds  I  thought  it  right  to  grant 
the  motion. 


The  case  of  Dixon  v.  Asiky  (b)  is  altogether  inap- 
plicable, as  there  Affidavit  was  met  hy  Affidavit ;  and 


the  part  of  the  Defendant,  for 
a  copy  or  extract  of  the 
Award,  but  that  the  same 
was  recited  in  the  draft  of 
the  proposed  conveyance  ; 
the  other  Affidavit,  by  the 
Auctioneer'  who  sold  the 
premises,  stating  that  he  be- 
lieved the  Defendant  entered 
into  possession  of  part  of  the 
premises  in  August  or  Sq}» 
tember,  1812 ;  that,  on  the 
15th  December  foWomngy  the^ 
l)eponent,  en  th^  part  of  the 
Plaintiff,  Hoith  another  sur- 
veyor on.the  part  of  the  De- 
fendant, completed  a  vala- 
atlon  of  the  timber  on  Stub* 
bocVi  Woody  to  be  paid  for  by 
the.  Defendant;  and  that  the 


Defendant  had  lately,  in  con- 
versation with  the  Deponent, 
admitted  his  being  in  posses- 
sion of  the  wood,  and  had 
taken  three  fails  of  timber 
since  he  had  been  in  posses- 
sion thereof. 

(a)  See  Kingsleyi.  Youngy 
17  Ves.  468,  and  18  Ves. 
807,  where  such,  an  ofijec- 
tion  made  by  a  purchaser  to 
specific  perfonpance  was  oyer- 
ruled. 

(b)  Upon  referring  to  the 
Register's  book,  the  Order 
made  in  Dixon  v.  Astley  ap- 
pears to  ha? e  been  for  a  re- 
ference to  the  Master,  to 
see  whether  a  good  title 
coald  .be  made  according  te 
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tlioiigh  tbe  Defendant  contended,  by  his  affidavit,  that 
the  alterations  of  the  property  charged  by  the  Plaintiff 
were  slight ;  yet,  whether  slight  or  not,  as  they  were 
made  after  objections  taken  to  the  title,  the  Affidavit, 
in  this  case,  was  tantamount  to  an  Answer,  as  it  was 
held  by  Lord  Kenyan^  in  the  case  of  an  application 
before  Answer  for  a  Receiver. 


1816. 


Bonner 

V. 
JoUN&TON. 


This,  therefore,  was  an  excepted  case.  I  do  not  say 
that  there  may  not  be  other  cases  of  exception,  on  cir- 
cumstances  entirely  different  from  these,  by  no  means 
holding  it  necessary  that,  to  support  such  an  applica- 
tion, the  party  making  it  must  produce  a  case  exactly 
parallel  in  all  particulars.  I  do  not  yet  see  in  the  case 
now  before  me  those  circumstances  which  would  induce 
me  to  extend  to  it  the  benefit  of  the  exception ;  but  I 
will  read  the  Affidavit. 


The  case  was  not  mentioned  again. 


the  agreement;  and  m  cwte 
the  Master  did  not  make  his 
report  within  three  months^ 
then,     that    the    Defendant 


should  pay  the  remainder 
of  his  purchase-money  into 
Court  at  the  expiration  of 
that  time. 


ttSB» 
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HOYLE  V.  LIVESEY.  Rotts. 

March  15. 

THE  Bill  was  for  the  specific  performance,  of  an  After  a  canst 
agreement  on  the  part  of  the  Defendant  to  is  set  dowo  for 
accept  a  lease  from  the  Plaintiff  for  a  term  of  years  hearing,  it  may 
specified  in  the  agreement.  ^  advanced  at 


Sir  Samuel  Romillt/^  for  the  Plaintiff, 

Applied,  a  short  time  since,  to  the  Court,  to  have 
the  cause  advanced  in  the  paper  of  causes,  on  the 
ground  that  the  term  of  years  would  expire  before  it 
could  come  on  to  be  heard  in  its  regular  course ;  in 
which  case  the  decree  which  was  sought  could  not 
be  made  against  the  Defendant ;  and  the  cause  was 

Vol.  L  S  C 


the  discretion 
of  the  Court. 
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advanced  accordingly,  the  Plaintiff  undertaking  to 
give  due  notice  to  the  Defendant  of  its  being  so  ad- 
vanced. 

An  application  was  now  made  by  Purler^  for  the 
Defendant,  to  have  the  cause  replaced  where  it  ori- 
ginally stood,  as  it  had  been  advanced  without  pre- 
vious notice  to  the  Defendant. 

But  the  Master  of  the  Rolls  said,  that  a  defendant 
has  no  right  to  object  to  a  cause  being  heard  at  any 
time  after  it  has  been  set  down  for  hearing ;  it  being 
in  the  discretion  of  the  Court  to  direct  a  cause  to  be 
advanced  on  sufficient  allegation  ;  and  that,  in  the 
present  instance,  it  had  appeared  to  him  that,  for  the 
sake  of  complete  justice,  the  cause  ought  to  be  so  ad- 
vanced. 


Rolls. 
March  13,  22. 

Decree  for  a 
reference  upon 
the  title.    The 
cause  coming 
on  for  further 
directions,  after 
a  repoYt  ap- 
proving the 
title,  the  de- 
fendant is  en- 
titled to  have 
an  enquiry  at 
what  time  a 
title  could  have 
been  made. 


DALY  V.  OSBORNE. 

THIS  was  a  bill  by  vendor  for  specific  perform* 
ance.  The  agreement  was  that  the  purchase 
should  be  completed  on  the  10th  of  October^  1805, 
at  which  time,  it  appeared  by  the  pleadings,  that 
neither  Plaintiff  nor  Defendant  were  in  a  situation  to 
perform  the  contract,  the  former  on  account  of  an  un- 
satisfied judgment  for  £\2jQO0,  and  the  latter  not 
having  his  purchase-monej  ready  ;  and  it  further  ap- 
peared that  objections  had  been  taken  to  the  title  on 
the  part  of  the  Defendant^  which  were  unanswered  at 
the  time  of  the  bill  filed, a!  though  they  bad  since ^been 
removed. 
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The    cause    coming:   on  to  be   heard  on  bill  and  1816, 

answer,  the  usual  decree  was  made  for  a  reference  to 
the  Master,  to  inquire  whether  the  Plaintiff  could 
make  a  good  title  ;  and  the  Master  having  reported  in      OsBoaNE* 
the  affirmative,  the  cause  now  came  on  for  fprther 
directions. 

Ilarty  for  the  Plaintiff, 

Pressed  for  a  decree  of  specific  performance,  with 
costs. 

TVingfieldy  for  the  Defendant, 

Insisted  that  he  was  entitled  to  a  reference  to  the 
Master,  to  see  at  what  time  a  good  title  could  have 
been  made,  and  that  if  it  should  appear  that  the  Plain-* 
tiff  could  not  make  a  title  at  the  time  of  filing  his 
bill,  he  would  not  be  entitled  to  his  costs,  and  cited 
Gibson  \.  Clarice  (a). 

Ilart^  in  reply, 

Argued  that  it  could  never  have  been  intended  by 
the  Court,  in  introducing  a  new  practice  with  a  view 
to  expediting  a  specific  performance,  to  superinduce 
the  necessity  of  two  decrees  in  the  place  of  one ;  and 
said  that  Gibson  v.  Clarke  was  the  case  of  a  reference, 
not  after  a  decree,  but  after  an  interlocutory  order  oil 
motion. 

The  Master  of  the  Rolls 

Took  time  to  look  into  /the  case  cited,  and  after- 

(a)  1  Yes.  &  B.  103.    See  Jennings  V.  tlt^on,  Madd.  31 1. '    ' 

2  C2 
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wards  olbserved,  that  it  was  an  authority  for  a  re« 
ference  after  a  decree,  as  well  as  after  an  interlocutory 
order,  it  being  established  to  be  necessary  that  the 
Master's  report,  approving  the  title,  should  first  be 
obtained,  which  might  be  upon  an  enquiry  directed 
at  the  hearing  of  the  cause. 


^  Declare  that  the  PlaintiflTis  entitled  to  a  specific 
performance  of  the  agreement.  The  Master  to  take 
an  account  of  what  due  for  principal  and  interest 
upon  the  purchase-money,  from  the  10th  of  Octobery 
1805,  and  that  Defendant  pay  the  same  upon  the  Plain- 
tiflTs  executing  a  proper  conveyance,  to  be  settled  by 
Ae  Master  in  case  of  the  parties  differing.  And,  that 
it  be  referred  to  the  Master  to  inquire  and  state  whe- 
ther a  good  title  could  have  been  made  at  the  filing  of 
the  bill ;  and  if  not,  when  it  was  that  a  good  title 
eould  be  made.--«-Question  of  costs  reserved.'* 


Rolls. 
May  0, 13. 

Legacy  to  the 
Testator's  ne- 
phew Roherty 
the  son  of  Jo* 
tepk  C.     The 
Testator  had 
two  nephews 
called  Robert; 
one,  the  son  of 


CARELESS  V.  CARELESS. 

T%OBERT  CARELESS,  by  his  WUl,  gave  and 
JlI/  bequeathed  ^^500,  without  any  interest,  in  trust 
for  John  Billingslej/y  provided  the  same  should  be 
claimed  within  five  years  from  his  death.  But  in  case 
4he  same  legacy  should  not  be  claimed  within  five  years 
firom  his  death,  then  he  gave  and  bequeathed  the  same 
sum  of  d^500,  without  interest  as  aforesaid,  to  Ro* 
btri  Carekss  his  nephew^  the  son  of  Joseph    Care^ 
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hss,  and  Frank  Brown,  share  and  share  alike.    Then^       >^v^^ 
in  case  he  should  die  trithout  children,  the  Testator       Carmess 
gave  his  silver-cup  and  cover  to  his  eldest  Brother,       Careless^ 

living  at  his  death,  so  as  to  accompany  his  freehold  his  brother  JoAit 

estate.     He  devised  to  his  trustees  all  his  freehold,  C.^    the    other 

leasehold,  and  copyhold  estates  and  monies,  &c.  and  ^^  *>»  ^^""^^^^ 

declared  the  trusts  as  follows  :— As  to  all  his  freehold  ^Aomo^C;  and 

^         the  Testator  bad 
estates,  in  case  he  should  die  without  children,  from  ^^  bother  Jo- 

and  after  the  decease  of  his  wife,  in  trust  for  his  eldest  ^^^    ^^^  ^jig 

brother  John,  his  heirs  and  assigns,  for  ever ;  and  as  there  any  other 

to  if  2000,  3  per  cent,  reduced  annuities,  in  trust,  to  Joseph  C.   This 

permit  his  wife  to  receive  the  interest  and  dividends  '«  *  latent  am- 

thereof,  to  and  for  her  own  separate  use  and  benefit,  higaity,andmay 

for  and  during  the  term  of  her  natural  life;  and  from      . ,  ^  **°       ^ 

...  efidence, 

and  after  her  decease,  in  trust,  to  be  divided  in  twa     m    .  . 

e<iual  parts,  one  of  the  same  parts  to  be  held  in  trust  ^qo/.  voUhotU 
for  the  child 'or  children  of  his  brother  Thomas  Care*  any  hUereit^  in 
less^  bom  and  to  be  born,  to  be  equally  divided  be-  trust  for  ^.  pro- 
tween  them,  (if  more  than  one),  as  tenants  in  common,  vided  the  same 
with  benefit  of  survivorship  as  therein  mentioned;  should beclaim- 
and  as  to  the  other  of  the  same  two  parts,  in  trust  for  ^'  ""  ^^ 
the  children  of  Elizabeth  Ilemmirtgs^  his  late  sister,  as  j  xu  r  ♦  • 
therein  directed ;  and  as  to  his  copyhold  messuage  or  ^^  ^j^^  5^^^^^ 
dwelling-house,  with  the  lands  and  appurtenances  should  not  be 
therein  described,  and  as  to  his  undivided  moiety,  or  claimed  within 
half  part  of  the  leasehold  messuage  therein  also  de-  fi^®  years,  then 

scribed,  in  trust  for  his  wife  for  life,  with  remainder,  hoga?e  the  same 

P  r  'I  p   •  -     4.      J.  i*      \^'  1.        wUhout  interest 

in  case  of  failure  of  issue,  in  trust  tor  his  nephew 

as  aforesaid  to 
Robert  Careless^  and  the  heirs  of  his  body  lawfully   n      v  ♦  u  • 

issuing ;  and,  as  to  his  said  copyhold  messuages,  for  claimed  by  A. 

want  of  such  issue  of  his  said  nephew  Robert,  in  trust  within  the  time 

for  the  said  John  Careless^  his  brother,  his  heirs  and  prescribed,  this 

assigns  for  ever  ;  and  as  to  all  his  undivided  moiety  in  l^^y  '*   P*y- 

the  said  two  leasehold- messuages,  &c.  in  case  the  said  .       **^       ^ 

Testator  should  die  without  issue,  and  the  said  Robert  "*  ^ .  ^^^    ^ 

Carelessy  his  nephew,  should  depart  this  life  under  the  ^t^  ^-^ 
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in  that  clause  of  the  will  by  mistake,  instead  of  the 
name  of  John, 

The  Defendant,  Robert  Careless^  the  son  of  Tho* 

m 

viasy  by  his  Answer,  submitted,  Whether  it  did  not 
appear  from  the  construction  of  the  other  parts  of  the 
will,  that  the  name  Joseph  was  inserted  by  mistake  for 
his,  the  Defendant's  father,  Thomas^  and  not  for  John  ; 
and  the  Defendant  himself  meant  by  the  description  of 
the  Testator's  nephew,  Robert  the  son  of  Joseph. 

Evidence  was  entered  into  on  both  sides ;  that  for 
the  PlaintiiT  tending  to  shew  that  he  was,  for  many 
years  previous  to  the  death  of  the  Testator,  in  habits 
of  constant  and  unreserved  intimacy  and  friendship 
with,  and  treated  by  him  as  the  object  of  his  g^reatest 
regard  and  aflfection,  while  the  Defendant  lived  at  a 
distance,  and  wa^  almost  unknown  to  him,  so  much  so^ 
that  it  was  doubtful  if  the  Testator  knew  that  his 
brother  Thomas  had  a  son  of  that  name ;  while  the 
depositions  for  the  Defendant  went  no  farther  than  to 
state  the  circumstance  of  his  having  been  once  intro- 
duced to  the  Testator,  many  years  before,  as  one  of 
his,  the  Testator's  nephews,  when  the  Testator  shook 
hands  with  him,  and  a  few  days  afterwards  expressed 
to  the  Deponent  his  satisfaction  in  having  met  him, 
adding  some  words  in  commendation  of  his  appearanco 
and  manner. 


S87 


1816. 


Carei.ess 

r. 
Careless. 


Sir  S.  Romilly^  and  Roupell^  for  the  Plaintiff, 

Insisted  on  the  admissibility  of  the  evidence,  on  the 
ground  of  a  latent  ambiguity  in  the  Will,  and  that,  if 
admissible,  its  effect  was  to  shew  that  the  Testator  had 
no  personal  knowledge  of  the  Defendant,  beyond  the 
mere  occurrence  of  a  casual  introduction  to  him,  and 
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Careless 

V. 

Cahelesb. 


that  he  therefore  could  not  be  presumed  to  be  indi- 
viduallj  an  object  of  the  Testator's  bounty ;  while  the 
Plaintiff,  on  the  other  hand,  was  always  regarded  by 
him  with  affection,  and  had,  accordingly,  previous  be- 
nefits conferred  upon  him  by  the  same  Will,  the  De* 
fendant  not  being  once  mentioned. 

Sir  Arthur  Pigott,  and  Girdlestone^  for  the  De- 
fendant, 

Contended,  that  the  very  circumstance  of  the  Plain- 
tiff having  been  previously  mentioned  in  the  Will  by 
his  right  name  and  description,  was  in  favour  of  the 
Defendant,  it  being  feirly  to  be  inferred  that  the  Tes- 
tator could  not  have  intended  the  same  person  when 
he  used  a  description  which  was,  in  feet,  inapplicable 
to  either.  They  further  insisted,  that  the  ambiguity 
was  not  latent,  but  on  the  fece  of  the  Will,  whidi 
must,  therefore,  be  construed,  without  resorting  to  any 
evidence  to  explain  it. 


Bdl  and  Palmer^  for  the  residuary  Legatee. 

Upon  the  fece  of  the  Will,  the  Defendant  appears 
to  be  the  person  intended,  while  the  evidence  is  all  in 
fevour  of  the  Plaintiff.  Supposing  the  evidence  to  be 
admissible,  therefore,  it  leaves  the  intention  still  as 
doubtful  as  it  finds  it.  The  devise  is,  consequently, 
void  for  uncertainty « — Thomas  v.  Thomas  (a).  No  ex- 
planation of  a  latent  ambiguity  can  be  allowed  to  pre- 
vail, unless  the  evidence  be  such  as  to  render  it  per- 
fectly plain  and  conclusive.  Dowsett  v.  Sroeet  (6), 
Del  Mare  v.  Robello  (c). 


(a)    6  Darnf.  and    East. 
671. 

(6)  Amb.  175. 


(c)  3  Bro. .  446.  1  Yes. 
J.  412.  And  see  Andrews 
!•  Dobsony  I  Cox,  425. 
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Sir  S.  Romillj/^  in  reply. 

The  Defendant  is  totally  out  of  the  question.  The 
only  possible  doubt  is,  Whether  it  is  sufficiently  clear 
that  the  Testator  intended  the  Plaintiff  by  this  descrip* 
tion,  or  whether  the  Devise  is  void  for  uncertainty  ? 
The  Testator  has,  in  other  parts  of  his  Will,  given 
different  interests  in  his  property  to  his  nephew  Jf2d- 
hert ;  and  it  is  not  supposed  that,  where  he  has  so 
given,  he  intended  any  body  but  the  Plaintiff  by  that 
description. 

The  Master  of  the  Rolls. 

Why  did  not  the  Defendant  claim  the  property  given 

to  the  Testator's  nephew  Robert^  generally,  as  well  as 

^hat  which  is  the  object  of  this  suit  ?     The  case 

admits  of  some  doubt,  but  it  lies  entirely  between  the 

Plaintiff  and  the  residuary  Legatee. 


1810. 


Careless 

V. 

Careless. 


The  Master  of  the  Rolls. 

In  the  cases  which  have  been  cited,  the  name  be- 
longed to  one,  and  the  superadded  description  to  the 
other,  of  the  claimant?.  In  the  present  case,  the  name 
belongs  to  both ;  and  the  superadded  description  is 
equally  inapplicable  to  either.  That  there  were  two 
nephews  of  this  Testator,  both  named  Robert^  and 
neither  the  son  of  Joseph^  are  fects  dehors  the  Will, 
therefore  constituting  a  latent  ambiguity.  The  evi- 
dence, which  must,  consequently,  be  admitted  to  explain 
the  Will,  shews  that  the  Testator  was  intimately  ac- 
quainted with  the  one,  and  little  known  to  the  other ; 
so  little,  indeed,  that  it  does  not  appear  he  knew  him 
by  name.  The  presumption,  therefore,  is,  that  the 
Testator  intended  that  nephew  whom  he  knew  bet^ 
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Careless 

'    r. 
Careless. 


and  with  whose  name  it  is  certain  that  he  was  ac- 
quainted. Supposing,  however,  that  this  inaccurate 
description  should  be  taken,  therefore,  to  apply  to  the 
Plaintiff,  the  Testator  has  not  always  applied  to  him 
the  same  description,  but  has  sometimes  called  him  his 
nephew  Robert^  generally  ;  and  sometimes,  rightly, 
Robert  J  the  son  of  his  brother  John  /  and  thence  it  is 
argued,  that,  as  it  is  plain  he  knew  the  Plaintiff  by  his 
right  description,  so  it  cannot  be  imagined  that  he  in- 
serted a  wrong  description,  intending  it  should  apply  to 
him.  But  it  must  be  observed,  that  the  claim  of  the  Plain- 
tiff to  the  property  given  by  the  general  description  of 
the  Testator's  nephew,  Robert^  is  not  disputed,  although 
it  is,  in  words,  equally  ambiguous  with  this  which  is 
disputed.  This  amounts  to  an  admi^ion,  on  the  part 
of  the  Defendant,  to  the  full  extent  of  what  tht  Plain- 
tiff would  establish  by  hi$  evidence.  Then,  it  is  not 
pretended  that  the  Testator  could  have  meant  any  body 
but  one  of  his  two  brothers,  John  and  Thomas^  by  the 
description  oi  Joseph  Careless  ;  nor  can  it  be  supposed 
that  he  was,  in  fact,  ignorant  of  the  names  of  his  bro- 
thers. It  was,  therefore,  a  mere  slip  of  the  pen  ;  and 
then,  what  name  did  he  intend  to  write  ?  Not  TAo- 
mas  ;  for  then  it  must  have  been  brought  immediately 
to  his  mind  that  he  had  two  nephews  of  the  name  of 
Robert^  to  one  of  whom  he  had  already  given  as  the 
son  otJohn;  and  the  necessity  of  distinguishing  between 
them  would,  in  that  case,  have  induced  him  to  de- 
scribe the  other  accurately.  If  he  had  only  one  of  his 
nephews  in  his  mind  during  the  whole  time  that  he  was 
making  his  Will,  it  is  natural  to  conceive  that  such  a 
mistake  might  have  been  made  by  mere  inattention ; 
but,  as  actual  ignorance  is  out  of  the  question,  such  a 
mistake  would  not  \ye  reconcileable  with  the  supposi- 
tion that  the  Testator  at  all  thought  of  his  other  ne- 
phew Robert^  so  as  to  bring  into  his  mind  the  necessity 
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of  markins^  which  of  the  two  he  intended.  During  the 
time  that  he  was  making  his  Will,  therefore,  he  forgot, 
(if  indeed  he  ever  knew),  that  he  had  any  nephew 
called  Robert  besides  the  Plaintiff! 


1816. 


Another  point  was  raised  in  the  cause,  as  to  the 
payment  of  interest  upon  the  legacy. of  £500,  given 
over  in  case  the  same  should  not  be  claimed  by  JSiV- 
lingslej/  within  five  years  from  the  death  of  the  Tes* 
tator ;  and  it  was  contended  by  the  residuary  Legatee 
that  no  interest  whatever  was  payable  in  respect  of  that 
legacy.  But  his  Honor  held  that  the  words  "  with- 
out interest  as  aforesaid,^'  were  only  intended  so  as  to 
give  no  retrospective  interest  for  the  period  of  the  five 
years,  which  were  given  for  Billingslei/  to  make  his 
claim  to  the  legacy,  and  that  interest  was  payable 
from  the  expiration  of  those  five  years,  when  the 
legacy  became  due. 


CaREIiBSS. 


PARKHURST  v.  LOWTEN. 


March  30. 

April  2. 

May  16. 

Y^jfyiLLIAM  Barker  Daniel,  the  Plaintiff'  in  the       B.  a  purcha- 

^^     original  suit,  being  seised  for  life  of  the  ad-  ser,  under  a  de- 

vowson   o(  South  and    JVest  Haning field,  in  Essex,  cree,  of  the  first 

presentation  to 

a  living  of  which  A.  is  seised  for  life  of  the  advowson,  afterwards  fakes 

a  conyeyance  from  A>  of  the  second  presentation  to  the  same  iiTing, 

and  sells  the  first  presentation  to  the  present  incumbent. 

To  a  bill  by  A.  to  set  aside  this  transaction  on  the  ground  of  fraud, 
praying  a  discovery,  B.  puts  in  an  answer,  refustng  to  make  the  dis- 
covery required,  as  tending  to  subject  him  to  forfeiture  on  account  of 
simony. 

B*  having  afterwards  died,  the  suit  is  revived  against  his  executor^ 
who  is  held  entitled  to  the  same  protection  that  was  dauned  by  B. 

3 


SM 


1816. 


Parkhvbst 

V. 
LOWTEN. 
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mortgaged  the  same  to  Sanderson^  Bloxam^and  Co^ 
bankers,  for  securing  to  them  the  repayment  of  theif 
advances,  and  executed  a  deed*poll,  authorising  them 
to  sell  the  advowson,  in  case  of  non-pa^^ment.  The 
mortgagees,  afterwards,  being  unable  to  sell  the  ad- 
Towson,  filed  a  bill,  and  obtained,  by  consent,  a  de- 
cree for  the  sale  of  the  next  presentation,  which  was 
twice  put  up  to  sale  accordingly,  and  bought  in  for  the 
Plaintiff,  Daniel. 


At  last,  on  the  25th  of  Februarj/^  1796,  the  presen- 
tation was  a  third  time  put  up  to  sale  under  the  de- 
cree, when  JLowten^  who  had  acted  as  the  Plaintiff 
DanieFs  solicitor  in  the  conduct  of  the  cause,  and  was, 
as  the  bill  alleged,  generally  employed  by  him  as  his 
attorney  in  all  his^other  transactions,  became  the  pur- 
chaser for  d^4,400.  In  June  following,  Lowten  paid  off 
the  mortgage-money,  und  had  a  conveyance  made  to  a 
trustee  for  himself,  of  the  said  presentation  ;  and,  in 
the  course  of  the  next  month,  the  plaintiff  executed  to 
Lowten  a  conveyance  of  the  second  presentation  to 
the  same  living. 

The  Bill  proceeded  to  state  that,  in  Julj/  1799, 
Lowten  sold  the  first  presentation  for  df  8000,  of  whidi 
j^SOOO  was  paid  to  him  at  the  time  of  sale,  and  the 
remaining  £6000  secured  by  bond,  payable,  one  half, 
on  the  induction,  and  the  other  half  within  six  months 
after  the  induction  of  the  purchaser  to  the  said  living ; 
that  on  the  S5th  of  December^  1800,  the  then  incum- 
bent died ;  and  that  thereupon  the  purchaser  was  in- 
ducted, and  paid  his  purchase-money  according  to  the 
tenor  of  the  bond ;  and  then  charging  that  the  pur- 
chase made  by  Lowten  was  as  agent  for,  and  on  ac- 
count of,  the  Plaintiff;  that  the  conveyance  afterwards 
executed  to  him  of  the  said  presentation,  and  also  that 
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of  the  second  presentation  to  the  same  living,  were 
intended  only  as  securities  for  money  in  which  the 
Plaintiflf  was  then  indebted  to  him  ;  and  that  the  sub* 
sequent  sale  was  at  a  considerable  undervalue,  and 
known  to  be  so  by  the  defendant;  insisted  that  he 
ought  to  be  considered  as  having  purchased  only  for 
the  plaintiff's  benefit ;  or,  if  otherwise,  that  the  pur-^ 
chase  should  be  held  to  be  void,  having  been  made 
contrary  to  his  professional  duty  ais  the  PlaintiflTs 
solicitor ;  and  therefore  prayed  a  declaration  accord- 
ingly,  and  that  it  might  be  referred  to  the  Master  to 
ascertain  the  value  of  the  presentation  at  the  time  of 
the  sale  thereof  to  the  present  incumbent,  and  the 
Defendant  be  decreed  to  pay  to  the  Plaintiff  the 
amount  thereof,  after  deducting  what  was  due  to  him 
on  account,  together  with  the  df4,400,  paid  by  bim 
as  the  purchase-money  .for  the  said  presentation* 


1816. 


Parkhurst 

V. 
LOWTEN. 


£jOzs)tcn^  by  his  answer,  denied  agency,  and  alleged 
that  the  conveyance  made  to  him  of  the' said  presen- 
tation was  an  absolute  conveyance ;  then,  admitting 
that  he  had  sold  the  presentation  for  jf  6000,  he  in- 
sisted, by  way  of  demurrer,  that,  as  to  so  much  of  the 
bill  as  sought  any  discovery  as  to  any  alleged  sale  of 
the  said  presentation,  or  when  or  to  whom  the  same 
was  sold,  or  any  matter  or  thing  relative  thereto  (ex- 
cept as  to  the  sum  for  which  the  same  was  sold  as 
aforesaid)  he  was  not  bound  to  answer ;  forasmuch  as 
the  bill  sought  to  charge  him  with  a  simoniacal  con- 
tract, in  respect  whereof  (if  any  were  made)  he,  the 
Defendant,  might  be  subject  to  divers  pains  and  pe« 
nalties  (a). 

The  Defendant  Lowien  died  after  putting  in  this 


(a)  See  sUt  31  Eliz.  c.  C. 

1 
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Answer,  and  a  bill  of  Revivor  and  Supplement  was 
afterwards  filed  by  the  Assignees  of  Daniel,  (who  had 
taken  the  benefit  of  the  Insolvent  Act\  against  LoW" 
tern's  Executor,  charging  him  with  knowledge  and  in* 
formation  of  the  circumstances  attending  the  transact 
Uons  in  the  Bill  mentioned,  and  requiring  from  him  a 
discovery,  together  with  a  production  of  all  books  and 
papers  in  his  possession  or  power,  in  any  manner  ra« 
latin^  thereto.  To  this  Bill  an  Answer  was  put  in  by 
the  Executor,  in  which,  after  stating  all  the  circum- 
stances within  his  own  knowledge,  or  of  which  he  had 
been  informed,  relative  to  the  transactions  inquired 
into,  he  said  that  he  had  found,  among  the  papers 
of  the  deceased,  several  letters,  and  drafts  of  letters, 
and  an  agreement  in  writing,  which,  he  believed,  were 
the  whole  of  the  papers  in  his  possession  relative  to 
the  sale  of  the  first  presentation,  and  which  he  stated 
that  he  was  ready  to  produce  as  the  Court  might 
direct ;  and  then,  in  Answer  to  the  general  Interro- 
gatory in  the  Bill,  he  admitted  that  he  had  divers 
books  and  papers  of  the  deceased  in  his  posses- 
sicMiy  relating  to  the  said  matters,  of  which  he  set 
forth  a  schedule,  and  submitted  to  produce  the  same, 
saving  all  just  exceptions,  as  the  Court  should  di- 
rect. 

Upon  the  coming  in  of  this  Answer,  the  Plaintiflb 
applied  before  the  Vice-chancellor  for  an  inspectiott 
<^  aU  the  Papers,  &c.  in  the  custody  of  the  De« 
fendant  and  Executor,  when  the  Defendant  objected  io 
the  production  of  certain  of  those  papers,  relating  to 
the  sale  of  the  Presentation,  upon  the  ground  that 
they  contained  evidence  of  a  simoniacal  contract ;  and, 
upon  his  Affidavit,  which  was  filed  in  consequence  of 
an  intimation  from  the  Vice-ChanceUorj  that  in  none 
of  the  Papers  so  objected  to  be  produced,  it  appeared^ 
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either  directly  or  indirectly,  that  the  Presentation  was 
sold  for  more  than  £6000,  but  that  it  appeared  to  have 
been  sold  for  that  sum  only,  his  Honor  refused  the 
Motion  as  to  the  Papers  specified,  granting  it  as  to 
the  rest  of  the  Papers  admitted  to  be  in  the  De- 
fendant's custody. 

The  Plaintiffs  did  not  think  proper  to  draw  up  the 

Order  containing  this  exception ;  but,  on  the  26th  of 

Juncj  1815,  renewed  the  application  before  the  Lord 

Chancellor,  who,  on  the  15th  of  December  following, 

'  made  the  following  Order  : — 

^^  That  the  defendant  Thomas  TA)Wten  do,  on  or  be- 
fore the  20th  of  March  next,  produce  upon  oath,  and 
leave  in  the  hands  of  his  clerk  in  Court,  all  Deeds, 
Books,  Papers,  and  Writings,  mentioned  in  the  Sche- 
dules to  the  Answers  of  the  defendant  Thomas  Lowien^ 
deceased,  and  of  him  the  present  defendant  Thomas 
JLowten,  but  with  liberty  to  the  said  Defendant  to  make  . 
such  exceptions  in  his  Affidavit,  and  in*  such  terms  as 
he  may  be  advised  to  make,  in  order  to  avail  himself  of 
such  reservation  as  to  all  just  exceptions  as  is  men- 
tioned in  his  Answer,  with  liberty  for  the  Plaintifis, 
their  Clerk  in  Court,  Agent,  or  Solicitor,  to  inspect 
such  Deeds,  Books,  Papers,  and  Writings,  and  take 
Copies  or  Extracts  thereof,  as  they  shall  be  advised  at 
their  own  expense ;  and,  after  such  production,  the 
Plaintiffs  are  to  be  at  liberty  to  make  such  application 
to  the  Court  respecting  the  same,  if  they  shall  be  ad- 
vised that  the  same  is  insufficient,  as  they  may  be 
advised  to  make/' 


1816. 
Parkhurst 

IjOWTEK* 


June  26. 
December  15. 


In  pursuance  of  this  Order^  the  Defendant  left  with 
his  clerk  in  Court  certain  papers^  &c.  accompanied  by 
an  affidavit,   stating  that  they  were  all  the  deedsi 
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Junction  alive.    But  in  this  case  it  is  evident  that  1816. 

complete  justice  cannot  be  done  on  the  bill  which  has        Hahnam 
been  dismissed.  The  Vauxhall  Bridge  Company  must  ^ 

be  made  parties^  if  the  cause  goes  on ;  and  thus  there   SouthLondon 
is  nothing  in  dispute  between  the  present  parties^  but    -Waterworks 
the  costs  of  the  suit.    But  there  is  no  instance  to  be      Company. 
found  in  which  this  Court  has  restored  a  bill  which  has 
been  regularly  dismissed  for  the  mere  purpose  of  agi^* 
tating  the  question  of  costs.    In  the  present  case,  I 
can  do  nothing  without  first  restoring  the  bill ;  but,  in 
refusing  to  do  tliat  for  the  mere  purpose  of  costs,  I 
must  not  be  understood  as  saying  that  a  bill  may  not 
be  restored  after  it  has  been  dismissed  for  want  of 
prosecution.  In  consequence  of  the  mistakes  on  both 
sides,  I  shall  not  refuse  this  motion  with  costs ;  and  the 
Defendants  must  restore  possession  of  the  premises. 

[Reg.  Lib.  A.  fo.  257.  Whereupon,  &c.  and  upon 
the  Defendants,  (the  Company,  &c.)  undertaking  to 
deliver  possession  of  the  premises,  and  to  give  quiet 
enjoyment  thereof  to  the  Plaintiff,  His  Lordship  doth 
not  think  fit  to  make  any  order  on  the  present  appli- 
cation.] (a) 


(a)  The  material  circamstances  of  the  case  and  of  the  pro* 
ceedings  previous  to  the  Order  for  an  Injunction,  so  far  as  I 
have  been  able  to  collect  them  from  the  papers  with  which  I 
have  been  famished^  appear  to  be  the  following. 

The  Bill  slated  that  the  Plaintiff,  being  tenant  of  the  pre-  Rg„,gjy  j,v  In- 

miKs  in  question  under  a  lease  from  the  former  owner  con-  Cunciion  to 

taining  a  covenant  for  perpetaai  renewal,  surrendered  the  same  g^-^ :..  ^^  action 

in  Febnunry,  1810,  to  the  Defendanto  (the  Waterworks  Com-  ^^  breach  of 

covenant  to 
repair,  on  the  peculiar  circamstances  of  the  case,  not  amounting  to 
neglect  or  surprise,  and  there  having  been  no  waiver  or  abandonment 
on  the  part  of  the  Defendant. 

Vol.  n.  F 
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Sir  Samuel  Romilli/^  Bell,  and  Sideboiiom^  in  sup- 
port of  the  motion. 

The  protection  claimed  in  this  instance  is  in  the  na- 
ture of  a  mere  personal  protection  of  the  Defendant 
from  the  forfeiture  to  which  his  discovery  would  ren- 
der him  liable,  and  cannot  extend  to  his  representatives. 
The  executor  can  sustain  no  injury  in  such  a  case  as  the 
present,  unless  it  be  the  possible  injury  of  the  Crown 
presenting  a  younger  life  to  the  vacant  benefice,  to  the 
prejudice  of  the  next  presentation.  But  this  is,  at  the 
most,  a  remote  and  consequential  injury.  That  to 
which  the  rule  only  applies  is  direct  and  immediate. 
But  could  the  late  defendant  have  claimed  this  pro* 
tection  ?  He  was  a  mere  trustee  for  Daniel ;  and,  as 
such,  the  rule  would  not  have  applied  to  him.  As  a 
trustee,  he  must  be  taken,  negatively  at  least,  to  have 
contracted  to  do  nothing  that  might  prevent  i\\^  trust 
from  being  carried  into  execution.  But  his  refusal  to 
answer  was  in  itself  a  breach  of  trust.  At  most, 
he  was  only  in  the  situation  of  an  over-paid  mort- 
gagee; and  neither  he,  nor  his  personal  representative, 
could  have  the  slightest  shadow  of  interest  to  oppose 
to  the  demands  of  the  present  Plaintiff. 


3^7 
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Parkhukst 

V 
LOWTEN. 


In  this  view  of  the  case,  it  is  not  necessary  to  con- 
sider whether  the  transactipn  was,  or  was  not,  in  itself, 
of  such  a  nature  as  amounts  to  a  simouiacal  conti^ct. 


Sir  Arthur  Piggott,  TFethcrcllj  and  Spence^  for  the 
Detendant,  the  executor. 

If  the  right  to  a  discovery  in  this  Court  were  un- 
limited, the  application  must  succeed.  But  there  is 
no  rule  of  equity  by  virtue  of  which  it  can  be  pre- 
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Parrhukst 


V 


LOWTEN. 


tended  that  any  such  right  exists ;  and  parties  who  are^ 
unable  to  shew  that  they  are  entitled  to  a  discovery 
aliunde  will  obtain  no  assistance  here.  In  the  present 
ease,  in  order  to  establish  his  right  to  a  discovery  from 
this  defendiant,  the  Plaintiff  must  shew  that  the  agree- 
ment of  which  he  seeks  the  discovery  wag  not  simo- 
niacal.  But  the  whole  transaction,  as  charged  by  the 
bill  and  not  denied  by  the  answer,  evidently  amounts 
to  simony.  There  can  be  no  question,  therefore,  as  ia 
the  right  of  the  Defendant  to  the  original  bill  to  pro- 
tect himself  from  this  dicovery  ;  and,  whatever  right 
he  possessed,  the  same  must  extend  to  his  representa- 
tive, since  this  is  not  an  original  suit  against  that  re- 
presentative, but  the  former  suit  revived,  as  to  which 
he  must  stand  precisely  in  the  situation  of  the  de- 
ceased. But,  were  it  otherwise,  there  can  be  no  pre- 
tence for  saying  that  the  avoidance  of  this  presen- 
tation would  not  be  an  injury  suflScient  to  constitute  a 
forfeiture  of  interest,  within  the  meaning  of  the  rule 
which  allows  a  Defendant  to  protect  himself  from  dis-^ 
covery  upon  the  ground  of  forfeiture.  It  is  not  for 
the  other  party  to  say,  if  the  presentation  were 
avoided,  you  might  be  but  where  you  wei^  before^ 
or  even  by  possibility  in  a  better  situation  than  you 
are  already ;  it  is  no  less  a  forfeiture  of  that  which  you* 
actually  have.  It  is  an  alteration  of  tenure,  afiecting" 
the  possessor  just  as  much  as  a  change  of  lives  on  an 
estate  held  pur  autre  vie^  or  the  substitution  of  a  new 
tenant  for  life  to  the  prejudice  of  the  immediate  re- 
mainder-man. 


The  papers  of  the  deceased  are  an  absolute  property 
in  the  hands  of  his  executor,  as  in  the  case  of  Lord 
Chesterfield* s  letters';  besides  whi$h,  the  executor  haa 
a  duty  to  perform  in  protecting  the  character  of  his 
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testator,  which  constitutes  a  species  of  right,  of  which 
the  common  law  has  taken  cognizance  in  giving  an 
indictment  for  a  libel  on  the  dead  (a). 

Sir  Samuel  Romil/j/y  in  reply, 

There  is  no  such  rule  as  that  a  party  may  protect  him- 
self from  making  a  discovery  on  the  ground  that  the  dis^ 
closure  sought  would  affect  his  character.  Civil  rights 
are  not  to  be  defeated  by  withholding  papers,  the  pro- 
duction of  which  is  necessary  to  their  establishment, 
on  so  frivolous  a  pretext.  The  production  capnot  be 
refused,  unless  upon  shewing  that  the  party  who  resists 
is  liable  to  sustain  some  penalty  or  forfeiture  in  the  na- 
t\ire  of  a  penalty,  as  the  consequence  of  producing  them. 

The  single  question,  therefore,  is,  whether  the  pre- 
sent defendant  would  in  his  own  person,  be  rendered 
subject  to  a  penalty  by  the  production  of  these  papers. 
If  the  contract  did  not  amount  to  simony  within  the 
statute,  it  is  clear  there  could  be  no  forfeiture.  If  it 
did  amount  to  simony,  still  how  can  the  avoidance  be 
considered  in  the  light  of  a  forfeiture  with  respect  to 
tliis  defendant?  A  pecuniary  loss  is  not  to  be  con- 
founded with  a  penalty ;  and  a  mere  possibility  of 
such  loss  can  never  be  sustained  as  a  reason  for  re- 
fusing a  discovery  on  the  ground  of  its  subjecting  to  a 
penalty.  Upon  such  a  principle  as  this,  no  discovery 
would  ever  l>e  made  that  could,  or  might  by  pos- 
sibility, be  in  any  shape  prejudicial  to  the  Defendant 
called  upon  to  make  it  (6). 


1816. 
Parkhurst 

V. 
LOWTEX. 


(a)  See  5  Rep.  125.  The 
case  De  Libellisfamosis, 

But  see  also  Rex  v.  Top^- 
ham^  4  T.  R.  126,  where  the 
grounds  upon  which  such  an 


iudictment  can  be  supported 
are  fully  explained. 

(b)  See  Fane  t.    Jtleey 
I  E(|.  ca.  ab.  77.  pL  lik 
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The  Lord  Chancelloh. 


PARKIIURST 

r. 

LOWTEX. 


Since  it  appears  that  a  considerable  difficulty  may 
arise  upon  the  form  of  the  objection,  as  taken  by  this 
answer,  I  must  defer  pronouncing  my  judgnient  till  after 
I   shall  have  had  an  opportunity  of  examining  the 
pleadings.  The  bill  alleges  that  the  contract  was  simo- 
niacal,  and   then  it  represents  that  Lowten  was  not 
a  purchaser  for  his  own  benefit,  but  in  trust  to  sell 
for  the  benefit  of  another,  a  clergyman,  who  has  since 
taken  the  advantage  of  the  Insolvent  Act,  and  whose 
assignees  are  the  present  Plaintiffs.     The  case  is  one 
which  deserves  a  very  considerable    degree    of  at- 
tention, for  this  reason,  that,  since  it  has  been  held 
that  an  advowson  constitutes  assets  for  the  payment  of 
debts,  that  decision  puts  the  question  on  an  entirely 
new  ground — whether  a  trustee  in  whom  the  advow- 
son is  vested  for  the  payment  of  debts  can  protect  him- 
self from  discovery  as  to  a  sale  in  execution  of  his 
trust,  upon  the   ground  of  simony  in  the  contract. 
The  next  question  is,  whether,  supposing  that  Lowten 
had  protected  himself  by  his  answer  from  making  the 
discovery  sought,  that  protection  can  be  held  to  extend 
to  his  representatives;    and  this  last    question  will 
depend  very  much  upon  the  form  of  the  pleadings. 
Upon  the  question  of  character,  I  hold  that,  supposing 
a  man  to  be  liable  to  penalty  or  forfeiture  provided  he 
is  sued  within  a  limited  time,  and  that  the  suit  is  not 
commenced  till  after  the  limitatioaexpired,  he  is  bound 
to  answer  fully,  notwithstanding  his  answer  may  tend 
to  cast  a  very  great  degree   of  reflection  upon  his 
character  and  conduct.     On  the  other  point  my  opi- 
nion is,  that  there  is  a  very  wide  distinction  between 
penalty,  or  forfeiture  in  the  nature  of  penalty,  and  loss, 
especially  loss  in  respect  of  interest  only. 
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The  Lord  Chancellor,  1816. 


Tlie  Bill  seeks  to  have  it  declared  by  the  Court  that  ^^ 

Lowten  was  a  Trustee  for  the  Plaintiff,  as  to  the  Lowten. 
presentation  sold  by  him,  and  to  have  an  account  ac- 
cordingly rendered  of  the  money  arising  from  that  ^^y  *"' 
sale ;  and  it  states  a  transaction,  which,  as  it  is  there 
represented  to  have  taken  place,  clearly  arooun'es  to  a 
siraoniacal  transaction.  When  it  is  considered  how 
solemnly  the  law  has  guarded  against  all  transactions 
of  this  species,  we  ought  not  to  take  for  granted  all 
the  facts  charged  in  a  Bill  so  framed.  However,  in  his 
Answer,  Lowten  does  not  deny  the  simony,  but,  on  the 
contrary,  insists  that  he  is  not  bound  to  make  the  dis- 
covery sought,  upon  the  ground  of  the  forfeiture  at- 
tached to  a  simonincal  contract;  and  there  is  no  doubt 
that,  if  the  contract  were  really  simoniacal,  he  could 
not  be  compelled  to  make  the  discovery.  Then  comes 
the  question,  Whether  the  transaction  was  or  was  not 
simoniacal  ;  and,  if  it  were  such  as  it  is  represented  to 
have  been,  that  question  must  be  answered  in  the 
affirmative  ;  and  so,  in  the  absence  of  all  proof  to  the 
contrary,  it  must  therefore  be  taken  to  have  been  upon 
the  Defendant's  Answer. 

However,  Lowten  died,  and  a  bill  of  Revivor  and 
Supplement  was  filed  against  his  representatives ;  to 
which  bill  his  Executor  has  put  in  an  answer,  stating 
that  he  is  willing  to  produce  all  books  and  papers,  &c., 
"  saving  just  exceptions;"  by  which  saving  it  is  evi- 
dent that  he  means  to  shelter  himself  from  making  any 
discovery  which  may  render  him  liable  to  forfeiture. 
But  then  it  is  said  that  he,  as  Executor,  can  be  liable 
to  no  forfeiture  by  making  the  discovery  sought ;  and 
the  answer  to  that  is,  that  he  is  entitled  to  the  next  Pre* 

pentation,  which  was  also  purchased  by  Itoxcteny  /ind 

3 


CASES  IN  CHANCEBT.  71 

1816. 


MARQUIS   CHOLMONDELEY    and    The  Hon. 

ANN  SEYMOUR  DAMER  Plaintiffs;       ^"""^^  ^}' 

Dec.  is. 

AND 

LORD  CLINTON  DefbndaI^t. 

Upon  the  refusal  of  the  motion  to  amend  their  Bill  ^"  *  ^'^  '^  * 

by  striking  out  the  relief  (a),  the  Plaintiffs  filed  anew  ^*"  ^^  ^'*^ 

Bill  for  discovery  only,  to  which  the  Defendant  put     ^  /^' 

in  a  Plea  in  bar,  stating:  that  George  Earl  of  Orford  .        ^     -  - 

'  "  ^  ^       ^  ,ng  Qf  opinion 

made  a  Codicil  to  his  Will,  dated  the  4th  of  December,  ^y^^^  ^  Cestuv 
1776,  whereby,  after  subjecting  his  real  estates  io  the  ^^^  j^uat  could 
payment  of  his  debts  and  legacies,  he  devised  the  same  not  file  sach  a 
to  be  sold  for  efiectuating  the  payment  thereof,  and  Bill  without  the 
thereby  accordingly  directed  and  empowered  Sir  H.  P.  Trustee,  in 
and  four  others  therein  named,  as  soon  as  conveniently  vhom  the  legal 
might  be  alter  his  decease,  to  sell  and  dispose  of  the  estate  was  vest- 
same,  or  such  parts  as  they  should  judge  necessary  cd,  directed  a 
for  the  purpose  aforesaid  ;  and  by  and  out  of  the  mo-  ^^®  ^^^  ^^^ 
nies  arising  from  such  sale,  to  pay  the  same ;  and  ®P>"»®"  ®'  * 

that  the  said  George  Earl  o/ Or/orcZ  died  without  hav-  ^"""'^  ""^  ^^ 

,    J  lA       J  ^1-         •  1  /-«    !•  •!  on  the  qiieslion 

ing  revoked  or  altered  the  said  Codicil.  ,        ?    .      . 

where  the  legal 

estate    actuallv 

This  Plea  coming  on  to  be  argued  before  the  Vice-  ^^  ^^^^  ^^^ 
ChancdloT  on  the  29th  of  March,  1814,  was  overruled  jg^^^j  ^j^g  pi^^ 
an  being  insufficient  in  point  of  form  ;  but  the  Defend-  to  stand  over 
ant  having  obtained  an  order  that  he  might  be  at  li-   till  the  return 
berty  to  amend  (6),  the  Plea  was  afterwards  amend-  of  the  Judge's 
ed  accordingly,  by  introducing  the  facts,  that  Sir  H.  certificate. 

The  parties  not 
being  able  to 
agree  on  the  case,  a  Motion  for  leave  to  amend  the  Bill  by  adding  the 
Tmatee  ai  a  Pktintiff,  pending  the  Vice-Cbaneelloi'B  order,  refoaed. 
(a)  8  Ves.  &  B.  113.  {b)  7  April  1814.    Reg. 

y b.  A.  fo.  606. 
F4 


Whitfield 

p. 
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without  administration.      On    the    eldest  grandson's  ^^^^' 

coming  of  age,  a  suit  was  instituted,  which  was  after- 
wards compromised  ;  Elizabeth  Peake^  the  widow, 
agreeing  to  pay  to  the  grand-children  £300  a  piece,  for  Clehment. 
their  shares  of  the  property,  in  consideration  of  their 
releasing  her  from  all  claims  in  respect  there9f ;  and 
such  release  Wfis  accordingly  executed  by  four  of  the 
five.  The  fifth,  (the  Plaintifi^  in  the  present  suit),  at 
this  time,  lived  with,  and  was  maintained  by,  the  said 
Elizabeth  Peake,  who,  upon  her  coming  of  age,  pre*? 
vailed  upon  her  to  execute  9  similar  release,  in  cou^ 
sideration  of  £180,  alleged  to  have  "been  laid  out  and 
expended  by  Elizabeth  Peake^  in  such  maintenance; 
and  of  the  further  sum  of  £130,  (making  together 
£300),  which  last  sum  of  £120  was  secured  to  her  by 
the  bond  of  the  said  Elizabeth  Peake,  and  made 
payable  within  three  months  after  the  death  of  the 
obligor. 

This  transaction  took  place  in  1789;  and  in  1808 
Elizabeth  Peake  made  her  will,  by  which  she  gave  and 
bequeathed  to  the  defendants,  Clemment  and  another, 
all  her  personal  estate,  in  trust  to  sell,  and  out  of  the 
produce  thereof  to  pay  all  her  debts ;  and,  in  the  next 
place,  to  pay  to  the  Plaintiff  ^^  the  sum  of  £3(X),  due 
on  a  certain  bond  entered  into  by  me  to  my  said 
niece,  with  the  interest  due  thereon  from  the  time  of  > 

executing  the  same ;"  and  she  thereby  moreover  be- 
queathed to  the  Plaintiff  a  legacy  of  £50,  to  be  paid 
vvithin  six  months  after  her  death. 

m 

The  Bill  prayed  an  account  and  payment  of  the 
legacy  or  sum  of  £300,  with  interest  from  the  date 
of  the  bond  ;  and  also  of  the  £50,  with  interest  from 
the  end  of  six  months  after  the  death  of  the  Tes^ 
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1816. 

Whitfield 

r. 
Clemment. 


The  Defendants,  on  the  other  hand,  admitting  the 
Plaintiff  to  be  entitled  to  the  ^50  legacy,  contended 
that,  as  the  Testatrix,  by  her  will,  stated  the  jE'SOO  to  be 
due  on  the  bond,  whereas  only  ^^120  was  in  fact  due 
thereon,  the  Plaintiff  was,  injustice  and  equity,  en- 
titled only  to  the  d^lSO,  with  interest  from  the  time  of 
the  execution  thereof  (a). 


The  Master  of  the  Rolls 


Was  of  opinion  tliat,  as  the  Testatrix  had  pre- 
viously directed  her  Trustees  to  pay  all  her  debts,  the 
direction  to  them  to  pay  this  sum,  merely  as  a  d^bt, 
would  have  been  nugatory  ;  and  that  this  was  a  strong 
indication  of  the  intention  that  the  Plaintiff  should,  at 
all  events,  have  the  sum  given,  as  a  legacy,  whether  it 
should  be  actually  due  on  the  bond  or  not.  That  the 
Testatrix  was  probably  mistaken  as  to  the  real  amount 
of  the  sum  due  upon  the  bond,  but  that  should  not 
operate  to  controul  the  extent  of  the  provision  de- 
signed for  her  niece ;  and  if  it  were  not  meant  that  she, 
should  take  it  absolutely  to  that  extent,  it  was  alto- 
gether unnecessary  to  have  mentioned  the  debt  at  all ; 
whereas,  if  she  intended  the  £3O0  as  a  certain  provi- 
sion, then  the  whole  will  would  have  its  due  operation. 
And  that  this  was  agreeable  to  the  maxim  of  the  civil 
law,  fahd  demonstratione  Icgaium  non  perimi  (6)  /  in 


(a)  The  reporter  did  not 
hear  the  argumcuts  of  coun- 
sel in  (his  case. 

(b)  Inst.  lib.  2.  tit.  ^0. 
%.  30.  "Si  quis  Titw  lega- 
verity  quod  ipse  debet;  si 
nihil  debeat,  inutile  est  le- 
i^atum.  Cum  e  contrario,  si 
certam  quantitatcm  adjccis- 


set,  Icgando  Titio  centum 
qucc  ipsi  dcbct^  valcret  loga- 
turn,  eliarosi  Titio  nihil  dc- 
beret ;  quia  sic  specified  de- 
tenninationo  res  relicta." 

Hopp.  Comm.  ad  locum, 
Etvide,  lib.  2.  tit.  20.  s.  14. 
'^  Si  debitor  creditori  suo, 
quod  debety  legaierit,  Inutile 
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conformity  to  which  it  had  been  held  that,  where  a 
Testator  has  given  a  certain  sum,  as  a  debt  due  to  the 
person  to  whom  he  gives  it,  the  circurostarce  that  he 
does  not  owe  to  ,that  person  so  much  as  he  has  given, 
shall  not  invalidate  the  bequest  (a). 


1816. 

Whitfield 

r. 
Cleument. 


est  legatuDi;  si  nihil  plus  est 
in  legato,  quaro  in  debito." 

"  Quotiescunque  ergo, " 
says  the  Commentary,  "  ull& 
ratione  major  utilitus  redun^ 
dot  in  Creditoremj  toties  sub' 
mtit  (kbitum  Creditori  lega* 


turn,  Redundat  autein  major 
utilitas  vel  ratione  quantitO' 
tis^  vel  qualitatis,"  Sec. 

(a)  Vide  IVilliams  r.  WiU 
liamsj  2  Bro.  87.  Milnery. 
Milner^  1  Ves.  106.  Swinb. 
part  7.  c.  /).  s.  13. 


BURNETT  V.  ANDERSON  and  Others. 

THE  Plaintiff  was  a  wharfinger,  and  by  his 
Bill  called  upon  the  Defendants  to  interplead 
as  to  certain  goods,  -which,  on  the  17th  of  JWiny, 
had  been  landed  at  his  whaff,  in  the  name  of  IjOW. 
It  was  alleged  that  the  Defendant  Anderson  claimed, 
as  the  purchciser  from  Law,  in  the  course  of  business  ; 
Lozc  having,  on  the  17th  of  Ma^j  given  a  valuable 
consideration  for  tlie  goods  to  Bogle ^Frciich^  and  Co. 

The  Defendant  Callaghan  had  sold  the  goods  to 
Bogle  J  French,  and  Co.  who,  on  the  17th  of  Mat/^  pre- 
viously, (as  it  was  alleged),  to  the  complete  delivery 
of  the  goods,  had  become  Bankrupt ;  and  Callaghan 
claimed  as  an  unpaid  vendor,  entitled  to  stop  in  transitu , 


June  27. 

Plaintiff  bar- 
ing  parted  with 
the    property, 
cannot  sustain 
an  interpleading 
bill  against  dif- 
ferent  claim- 
ants, upon  an 
undertaking  to 
pay  over  the  va- 
lue to  the  party 
entitled. 
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Burnett 

V, 

Anderson. 


The  defendant  Shaw^  as  the  Assignee  under  the 
commission  against  Bogle^  French^  and  Co.  contended, 
first,  as  against  Callaghan^  that  there  had  been  a  com- 
plete delivery  on  the  17th,  so  as  to  vest  the  property 
in  the  bankrupts  and  preclude  a  stoppage  in  transitu: 
and,  as  against  Anderson^  that,  on  the  17th  of 'May, 
previously  to  the  delivery  of  the  goods  to  Z^aar,  Bogle, 
French,  and  Co.  had  notoriously  committed  acts  of 
bankruptcy,  and  had  become  insolvent ;  and  that  the 
goods  in  question  had  been  delivered  to  Law,  either 
after,  and  with  notice  of,  those  circumstances ;  or  by 
way  of  fraudulent  preference,  and  in  contemplation 
pf  bankruptcy. 


Anderson  had  brought  an  action,  and  the  others 
threatened  it.  The  Plaintiff  stated  his  inability  to 
determine  the  validity  of  these  oppositely  stated  claims, 
either  in  fact  or  in  law. 

The  defendant  Anderson,  by  his  Answer,  stated,  that 
the  Plaintiff  had  delivered  the  goods  in  question  to  the 
defendant  Callaghan^  under  an  indemnity.  A  motion 
was  made  upon  the  above  circumstances,  to  restrain 
Anderson  firom  proceeding  in  his  action. 


Against  the  motion  it  was  contended,  that  the  Plain* 
tiff,  having  parted  with  the  goods,  could  not  comply 
with  the  condition  upon  which  alone  the  Court  inter- 
poses in  Closes  of  this  nature,  ric.  the  delivery,  in  the 
result,  of  the  subject  of  dispute  to  the  party  entitled  ; 
and,  secondly^  that  the  Plaintiff  having  taken  an  in* 
demnity  fronn  one  pf  the  parties,  had  provided  for 
himself  a  remedy  against  the  mischief  of  conflicting 
claims.  It  was  at  least  difficult  to  say  that,  as  to  ope 
of  the  parties,  there  was  not  collusion. 
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In  answer  to  these  objections,  the  facts  w«rc  relied  1816. 

on,  that  the  Defendant  had  undertaken,  and  M'as  pre-        ^-^v^^^ 
pared,  to  pay  the  value  of  the  goods  into  Court;  that        BiJaNtxT 
the  goods  were  of  a  perishable  nature ;  that  this  course      A!'derso:v. 
was  most  advantageous  to  all  the  parties  interested ; 
and,  lastly,  that  the  Plaintiff's  being  indemnified  as  to 
one   of  the  litigants  was  no  reason   why  the  Court 
should  not  procure  him  an  indemnity  as  against  the 
others,  who  were  harassing  him ;  the  question  of  coU 
lusion  being  concluded  by  the  Affidavit  annexed  to 
the  Bill  (a). 

Rose^  in  support  of  the  motion. 

Sir  S.  liomillj/  and  Courlenay^  against  it, 

N.  B. — Calloghan^  one  of  the  defendants,  wa» 
resident  in  Ireland;  as  to  which  see  Stevenson 
V.  Anderson. 

The  Lord  Chancellor 

Refused  the  motion  upon  the  first  point,  declaring  ii 
to  be  his  opinion,  that  the  PlaintiflT,  having  parted  with 
the  goods,  stood  no  longer  in  a  situation  entitling  him 
to  put  the  claimants  to  an  interpleader.  It  was  not 
enough  to  say  that,  in  the  result  of  such  a  proceeding, 
the  party  entitled  might  have  the  value  of  his  pro- 
perty ;  he  was  entitled  to  it  specifically. 

(fl)  Langston  ».  Boylston,  Anderson,  2  Vcs.  &  Beames, 
%  Ves.  J.  102.    Stevenson©.     407. 
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June  15. 


Ex  parte  HUNTER  and  Another,  in  the  Matter  of 

BECHER. 


Part  of   the 
Bankrupt's  es- 
tate haTing  been 
paid   into  the 
Bank   in    the 
names  of  three 
Assignees,  one 
of    whom    had 
subsequently 
absconded:  Or- 
der on  the  Bank 
to  pay  the  mo- 
ney to   the 
names  of  the 
two  rdmaining 
Assignees. 


THE  Petitioners  and  another  were  Assignees  of 
the  estate  and  effects  of  the  Bankrupt ;  and  the 
Petition,  supported  by  Affidavit,  stated  that  they  had, 
together  with  their  co-assignee,  opened  an  account  at 
the  bank  of  England,  and  deposited  there  large  sums  in 
their  joint  names,  on  account  of  the  Bankrupt's  estate; 
that  by  an  Order  of  the  Commissioners,  made  upon 
auditing  the  account  exhibited  before  them  by  the 
Petitioners,  they,  and  their  Co-assignee,  were  di- 
rected to  pay  a  dividend  of  one  shilling  and  ninepence 
in  the  pound,  on  the  amount  of  the  respective  debts 
proved  under  the  commission  ;  that,  being  desirous  of 
complying  with  this  Order,  the  Petitioners  had  caused 
enquiries  to  be  made  for  their  Co-assignee,  to  procure 
his  signature  to  cheques  or  orders  on  the  Bank  for  pay- 
ment of  the  dividends  ;  and  that,  in  answer  to  such 
inquiries,  they  found  that  he  had  absconded  from  the 
country  for  the  purpose  of  avoiding  his  creditors,  and 
that  a  commission  of  bankrupt  had  since  been  awarded 
against  him,  founded  on  an  act  of  bankruptcy  committed 
by  so  absconding,  to  which  he  had  not  surrendered.  The 
Petition  went  on  to  state,  that  the  Petitioners  bad  ap- 
plied to  the  bank  to  pay  cheques  ^d  orders  signed  by 
the  Petitioners  only,  which  had  been  peremptorily  re- 
fused ;  therefore,  praying  that  the  Bank  of  England 
might  be  directed  to  pay  any  cheques  or  orders  so 
signed,  not  exceeding  the  amount  of  the  deposits. 

Sir  S.  Romillj/  and  Rose^  in  support  of  the  Pe- 
tition. 
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Sir  A.  Piggolij  for  the  Bank,  objected  that  payment  181C. 

could  ncrt  safely  be  made,  except  to  all  the  parties  in 
whose  names  the  funds  were  deposited.     That  it  was  jJu^t^er  \^^  (^q 
not  an  application  under  the  Statute  (a)  for  transferring        matter  of 
stock  in  the  absence  of  one  Trustee,  but  a  mere  cash        Hechf.r. 
account,  as  at  a  banker's. 

However,  on  the  authority  of  the  case  of  £.rpflr/tf 
Colli?ts  (6),  the  Lord  Ckanctllor  made  the  Order,  as 
prayed. 

(a)  36  Geo.  3.  c.  90.  (b)  2  Cox.  427. 


BRACE  V.  ORMOND.  Jul^  16. 

A  Motion  was  made,  on  the  part  of  the  Defend-       Upon  a  re- 
ant,  Mari/  Ormondy  "  that  the  Bank  of  £//«•-  f^^ence  to  the 
land  might  be  ordered  to  permit  an  inspection  of  the  ^*^*®''»  **  ^^®- 

books  by  tlie  solicitor  of  the  said  Defendant,  for  the  ^       , ,    f^ 

....  ,  .  (to  enable  him 

purpose  of  ascertaining  the  tmie  when  a  certain  8um  ^^  maV-  his 

of  f  2000  was  purchased  in  the  Navy  five  per  Cents,  in  Report  )  to 

the  name  of  the  TestJitor,  James  Ormondj  and  the  have  the  evi- 

said  Defendant,  his  wife ;  and  also  the  time  when  the  dence  of  entries 

same,  or  any  part  thereof,  was  sold  out ;  or  that  the  *"  *^®  Books  of 

Bank  might  be  ordered  to  furnish  the  said  Defendant's         »ank  of 

solicitor  with  an  extract  from  their  books,  containinff  *^  ^,  ". '     ^  , 

•     1     -4   u  •  ^1       Master  18  bound 

the  information  required,  it  being  necessary  to  lay  ^    ^^^  j^-g 

such  information  before  the  Master,  in  order  to  enable  certificate  in 

order  to  justify 
the  Bank  in  perraitting  an  inspection,  rather  than  compel  the  partios, 
by  his  refusal,  to  file  their  Bill  for  a  Discovery. 
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1810. 


Brace 

V. 

Ormoni^* 


him  to  make  his  report  upon  the  matters  refetred  i<r 
hjm  in  the  cause/' 

By  the  decree  made  in  this  can^  it  was  referred  i& 
(he  Master  to  take  an  account  of  the  personal  estate 
of  the  Testator  come  to  the  hands  of  the  said  De- 
fendant, for  taking  which  account  the  usual  directions 
were  given.      In  pursuance  of  this  decree,  a  state 
of  facts  was  laid  before  the  Master,  by  which  it  ap- 
peared that,  on  the  marriage  of  the  Defendant  with 
the  Testator,  and  in  consideration  thereof,  a  sum  of 
money  was  invested  by  the  Testator  in  the  purchase  of 
the  said  £2000  stock,  in  the  joint  names  of  himself  and 
the  Defendant,  £1000  (part  Wliereof)  she  afterwards 
joined  with  him  in  selling  out,  on  condition  of  its  being 
re-invested^  which  had    not  been  done.      Upon  at-* 
tending  a  warrant  before  the  Master  on  this  state  of 
fects,  the  Master  required  evidence  to  be  laid  before 
him  from  the  books  of  the  Bank,  in  order  to  ascertain 
the  times  of  the  investment  and  sale ;  in  consequence 
of  which,  the  Defendant's  solicitor  applied  for  an  inspec- 
tion of  the  books,  or  dn  extract  therefrom  ;  and  was 
informed  that  no  information  could  be  given,  unle89^ 
upon  production  of  a  letter  or  certificate'  from  the 
Master,  stating  that  the  information  required  was  ne*^ 
cessary  to  be  produced  before  him. 

The  Affidavit  of  the  Defendant's  solicitor  in  sup* 
port  of  the  Motion  went  on  to  state  that  the  De- 
ponent informed  the  Master  of  the  result  of  his  appli- 
cation at  the  Bank,  and  requested  him  to  give  the  re- 
quired certificate  or  letter,  which  the  Master  refused 
to  give ;  but  inserted  in  the  margin  of  the  state  of 
facts,  opposite  the  statement  relative  to  the  investment, 
the  following  memorandum,  in  his  own  band-writing, 
and  with  his  signature  :-^    ^ 
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"  This  investment  must  be  proved  ;  I  suppose  this  1816* 

may  be  done  by  applying  at  the  Bank." 

i5RACE 

V. 

The  Deponent  then  renewed  hi^  Application  to  the  Ormono. 
Bank,  exhibiting  this  memorandum,  but  was  again 
denied  the  information  sought,  without  producing  a 
regular  certificate  to  be  deposited  at  the  Bank;  and 
the  Master,  upon  tliis  being  reported  to  him,  again 
refused  the  required  certificate.  The  following  cor* 
respondence  then  took  place  between  the  Deponent 
and  the  Solicitor  to  the  Bank : — 

«  June  29,  1816* 

"    SiRj 

"  We  some  time  since  applied  to  you  for  your  in* 
terference  in  order  to  obtain  a  search  at  the  Bank,  for 
the  purpose  of  ascertaining  the  time  when  a  sum  of 
£9000  was  bought  into  the  five  per  Cents,  in  the  names 
of  Mr.  and  Mrs.  Ormondy  which  it  became  necessary 
to  ascertain,  in  order  to  support  a  charge  carried  in 
before  the  Master.  The  Master  refused  to  give  any 
certificate,  but  made  a  memorandum  id  the  margin  of 
the  draft  of  the  charge,  stating  that  such  an  inquiry 
was  necessary.  You  afterwards  saW  the  Master  upon 
the  subject;  and  we  understood  that  you  had  con- 
vinced him  that  he  ought  to  give  the  Usual  certificate. 
The  Master j  however,  still  refuses  to  do  so,  and  ad* 
vises  us  to  apply  to  the  Court  against  the  Bank  ;  and^ 
as  the  proceedings  before  the  Master  are  drawing  to  a 
close,  it  is  absolutely  necessary  that  something  should 
immediately  be  done.  We  should,  therefore,  be  obliged 
to  you  to  say  whether  you  will  recommend  the  Bank 
to  permit  us  to  make  the  search,  &c. 

"  To  J.  Kaj/Cy  Esq. 
Solicitor  to  the  Bank  of  England^ 
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1816.  «  Julif  1,  1816, 

^>^^y''^>^  "  Gentlemen, 

Brace 
^^  "  In  answer  to  your  letter  of  the  28tli  of  June^  I 

OuMovi).        beg  leave  to  acquaint  you,  that  the  Bank  of  England 

18  always  ready  to  afford  evidence  from  their  books,  in 
all  cases  where  such  evidence  is  requisite  for  the  pur- 
poses of  justice  ;  but  it  is  the  duty  of  the  Bank  not  to 
expose  the  state  of  property  under  its  superintendence 
to  indiscriminate  examination.  To  avoid  all  im«^ 
proper  disclosure  of  accounts  kept  at  the  Bank,  the 
Governors  and  Directors  require,  in  cases  where  evi- 
dence is  wanted  to  satisfy  inquiries  in  the  Court  of 
Chancery,  that  the  Master,  before  whom  the  inves- 
tigation takes  place,  should  certi^^  that  the  information 
called  for  is  requisite  for  the  purpose  of  answering  the 
inquiries  directed  by  the  Court.  I  believe  all  the 
Masters  in  Chancery,  except  the  Master  to  whom  this 
cause  stands  referred,  have  given  the  requisite  certi- 
ficate when  evidence  has  been  called  for  from  the 
Bank ;  and  I  think,  upon  consideration,  the  propriety 
will  be  seen  of  the  Bank  refusing  to  permit  an  indis- 
criminate inspection  of  their  books.  If  the  Bank  were 
to  give  the  information  demanded  on  every  application 
of  a  professional  man,  no  man^s  account  at  the  Bank 
would  be  secure  from  improper  disclosure.  I,  there- 
fore, conceive  it  to  be  my  duty  to  advise  the  Bank  not 
to  give  any  information  of  the  contents  of  the  Bank 
books  in  cases  similar  to  that  stated  in  your  letter, 
unless  the  Master  before  whom  the  investigation  takes 
place  will  send  to  the  Bank  a  certificate  that  the 
information  sought  for  is  requisite  for  the  purpose 
of  satisfying  the  inquiry  he  is  directed  by  the  Court  to 
make. 

"  I  am,  Gentlemen,  &c. 


Brace 

V, 
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An  Affidavit   was  filed,  on  the  part  of  the   Bank,  1816. 

setting  forth  the  above  correspondence,  and  stating 
that  in  cases  where  Masters  in  Chancery  had  required 
evidence  from  the  Bank  books  upon  inquiries  directed  Ormuno. 
by  the  Court,  it  had  been  usual  for  them  to  sign  a 
certificate,  stating  the  particulars  of  the  information 
required ;  and  that,  upon  every  occasion  of  receiving 
8uch  certificate,  the  information  required  had  been 
supplied  by  the  Bank,  and  verified  by  Affidavit  of  one 
of  the  Bank  clerks. 

JVingficUy  in  support  of  the  Motion. 

Sir  Arthur  Piggotl^  for  the  Bank  of  England^ 
(which,  though  not  a  party  to  the  suit,  consented  to 
appear  upon  the  motion,  Vaving  the  point  of  form,) 

Alleged  that  tlie  Bank  were  perfectly  willing  to 
grant  the  inspection  required,  upon  having  the  proper 
certificate  ;  but  insisted  on  the  great  public  inconve- 
nience of  allowing  such  inspection  without  proper 
authority,  and  on  the  necessity  of  the  Bank  having, 
in  all  such  cases,  a  document  deposited  with  them,  by 
which  they  might  be  enabled  to  fthew  that  they  had  not 
at  any  time  suflered  an  inspection  to  be  made  on  light 
or  insufficient  grounds. 

llie  Loud  Chancellor 

Refused  the  Motion  ;  but  said,  he  thought  it  was 
quite  proper  and  necessary  that  the  Master  should  in 
such  cases  give  his  certificate,  to  be  deposited  with  the 
Bank  for  their  justification,  there  being  no  otlier  alter* 
native  but  the  tedious  and  expensive  resource  of  filing 
a  Bill  of  Discovery ;  and  that,  to  prevent  such  an  in- 

Vol.  I.  2  E 
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convenience  to  the  suitors  of  the  Court,  he  would 
himself  grant  a  certificate,  upon  a  proper  case  laid  be« 
fore  liim. 


RoLLa. 

Juri^  1 8. 

A  Testator 
gires  to  A,  an 
annuity  of  ^0 
to  be  paid  out 
of  his  freehold 
estate  at  W.  for 
his  life.     He 
gives  the  rents 
and  profits  of 
certain  houses 
to  B.  for  her 
life;  and  ano« 
ther  house, 
with  ^10  a 
year  for  her 
life,  to  C;  and 
all  the  residue 
of  his  estate 
and  effects,  af- 
ter the  death  of 
A.  B.  and  C-  to 
D.    No  estate 

for  life  in   the 
residue  passes 
by  implication 
to  A,  B,  and  C. 


DYER  V.  DYER. 

TiM  ARK  NEWTH,  by  his  Will,  gave  and  derised 
t/  VJL  as  follows : — "  To  my  nephew,  James  Dj/er^  £20 
per  annum^  to  be  paid  out  of  my  freehold  estate  at  fFesi 
Party  in  the  county  of  fFillSy  for  and  during  his  life. 
Also,  the  house  I  live  in,  and  the  house  that  my  nepbeWi 
James  Dyer^  lives  in,  and  the  house  that  Sarah  Grifles 
lives  in,  and  my  house  in  West  Party  called  JVattSy  I 
give  the  rents  and  profits  thereof  to  my  niece,  Ann 
Dj/ery  during  her  life.  The  house  that  Elizabeth  Rey* 
nalds  lives  in,  with  the  use  of  the  brew-house,  &c. 
I  give  to  my  servant,  Margaret  Broadway  with  ^10 
a  year,  to  be  paid  to  her  till  she  dies.  And,  after 
giving  to  the  said  Margaret  Broadzoaj/  several  specific 
articles  of  household  furniture,  he  proceeded  as  fol- 
lows : — "  All  the  rest  of  my  estates  and  chattels  of 
what  kind  and  nature  soever,  after  the  death  of  my 
nephew,  James  Dyery  and  my  jiiece,  Ann  Dyery  and 
my  servant,  Margaret  Broadz£ayy  I  give  to  Edmund 
N€u)th\s  children,  and  Ann  Price's  children,  to  be 
equally  divided  between  them." 

Upon  the  death  of  the  Testator,  his  nephew,  James 
Dyery  took  out  administration  with  the  will  annexed, 
and  by  virtue  thereof  possessed  himself  of  tlie  personal 


^ 


Dyer 
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estate,  having  also,  as  heir  at  law,  entered  into  the  re-  l^^^" 

ceipt  of  the  rents  and  profits  of  the  real  estate. 

The  Bill  was  filed  by  Ann  Dyer^  (who  was  an  in-* 
fant,)  for  an  account  of  the  rents  and  profits  of  the  Dyek* 
three  houses  specifically  devised  to  her,  and  for  a  re- 
ceiver; also  claiming  an  interest  in  the  residuary  real 
and  personal  estate,  jointly  with  James  Dyer  and 
Margaret  Broadway^  as  being  given  to  them  by  im- 
plication during  their  joint  lives,  and  the  life  of  the 
survivor,  and  praying  that  the  same  might  be  ascer* 
tained^accordingly. 

Sir  Samuel  RomiUj/^  for  the  Plaintiff, 

Referred  to  the  case  of  HutUm  v.  Simpson^  as  re- 
ported in  Vernon  (a),  where  it  is  said,  ^^Jburihlyy  ThM 
a  devise  to  Bridget  after  the  death  of  the  wife,  altlKMigb 
Bridget  was  but  one  of  the  two  co-heirs,  would  give 
an  estate  for  life  to  the  wife  by  implication  ;**  but  he 
was  interrupted  by  the  Master  of  the  JRoflsj  who  asked, 
Whether  the  true  point  in  that  case,  which  Mlows  im- 
mediately afterwards,  xiz^  that  there  ^^  the  words  in 
the  will,  after  the  death  of  the  wife^  related  only  to  the 
jointure  lands  devised  to  Bridgetj^  -was  not  also  the 
point  in  the  present  case,  and,  therefore,  directly  against 
the  Plaintifi^,  it  being  there  held,  that  there  was  no 
estate  for  life  by  implication  ?  And  his  Honour  after- 
wards read  a  fuller  note  of  the  same  case  in  Gilbert  (b)^ 
where  it  is  said,  ^^  As  to  the  first  point,  the  Court 
seemed  pretty  clear  that  the  wife  took  no  estate  for  life 
by  implication,  because  the  implication  which  shall  dis- 
inherit an  heir  at  law  must  be  necessary,  and  here  is 
no  necessary  implication,  though  the  daughters  were 

(a)  2  Vern.  7^2.  der  the  name  of  Simpson  v. 

(6)  Rep.  in  £q.  115.  un-      Hornby, 

3ES 
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1816.  heirs;  because  it  may  be  intended  only  of  those  landi» 

which  were  before  expressly  devised  to  the  wife  for 
life,  so  that  they  could  not  have  them  after  her  death, 
but  for  the  others,  they  could  have  them  immediately." 
The  claim  of  the  Plaintiff  was  consequently  aban- 
doned; and  it  was  declared  that  the  Defendant,  James 
Hjftr^  was  entitled  under  the  Will  to  an  annuity  of 
£9f^  for  his  life,  charged  on  the  Testator's  freehold 
estates ;  that  the  Defendant,  Margaret  Broadzcay,  was 
entitled  to  an  annuity  of  j^lO  for  her  life,  to  the  pay- 
ment whereof  the  personal  estate  not  specifically  be« 
queathed  was  liable;  that,  under  the  said  Will,  the 
Plaintiff  was  o;?/y  entitled  to  the  rents  and  profits  of 
the  four  leaseholds  for  her  life,  and  the  Defendant 
Broadway  to  the  rents  and  profits  of  the  leasehold  be- 
queathed to  her,  also  for  her  life ;  and  that  the  De- 
fendants, the  children  of  Nexcth  and  Price^  were  enti- 
tled (subject  only  to  such  respective  life  estates)  to  the 
said  leaseholds  absolutely,  to  take  per  capita^  and  were 
also  entitled  per  capita  to  the  whole  residue  of  the 
Testator's  real  and  personal  estate  {a) 

(a)  Reg.  Lib.  A.  fo.  133 1. 
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DEFFLTS  V.  GOLDSCHMIDT.  ^oLL<i. 

Feb.  14. 

THE  question  in  this  case  arose  on  the  following      A  Testator 
disposition   in   the  Will  of  Benjamin  Abraham  gives  to  each  of 

Goldschmidt.  his  sister's 

children, 

"  I  ffive  and  bequeath  to  all  thechildren  of  my  sister,  ,  now 

"  .  o  ^       born,  or  here* 

Theobaldlna  Goldschmidt^  the  wife  of  Solomon  Got'-  after  to  be  born 

tschalk  Goldschmidt,  of  Hamburgh^  merchaat,  whether  ^^  g^m  ^,f 

newborn,  or  hereafter  to  be  born,  the  sum  of  J^SOOO  j^2000each, 

each,  payable  on  attaining  the  age  of  twenty-one  years;  payable  at  21," 

but  if  any  of  them,  being  daughters,  shall  marry  under  ***^  directs  his 

that  age,  then  it  is  my  will  that  their  share,  and  the  ^-^^^^^^^^^  *® 

interest,  and  annual  produce  thereof,  be  settled  for  the  ^     ,  \, 

'  "^  1  1      .1  i^wx  for   pay- 

benefit  of  them,  their  husbands,  and  children/'  in  the  j^^^^  ^f  those 

manner  therein  directed.  Legacies    the 

interest  of  sach 
'-  And  in  the  mean  time,  and  until  the  shares  of  the  food  to  be  paid 
said  children  of  my   said   sister,    Theobaldina   Gold*  to  his  sister  iiii- 
schmidt,  shall  become  payable,  I  direct  that  the  interest  ^''  '^  Legacies 
and  annual  produce  thereof  respectively  be  paid  to  my  . ,      ^. .  V 
said  sister,  Thtobaldina  Goldschmidtj  or  otherwise,. that  intention  which 
siie  may  be  authorized  and  impowered  to  receive  the  the  Court  will 
same  for  her  own  sole  and  separate  use  and  benefit."      carry  into    ef- 
fect in  favour 
"  And  I  request  tliat  my  Executors,  as  soon  as  may  be  of  children  born 

after  my  decease,  do  set  apart  and  provide  a  sufficient  ^       **Jf  death 

^      ,  ,  ,    «  •      i.L        -J  I         •      X     of  the  Testator, 

fund,  properly  secured,  tor  paymg  the  said  legacies  to  n       k 

my  said  sister's  children  as  they  become  due;  and,  in  ijy|n-  ^f  fu^ 

order  that  my  said  sister  may  receive  the  interest  and  time  of  his 

death,  by  di- 
recting such  a  fund  to  be  impounded  as  will  probably  be  sufficient  to 
answer  the  purpose. 
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1816.  annual  produce  thereof  in  the  mean  time,  as  before 

mentioned.    And,  in  case  mj  said  sister,  Tkeobaldina 

Defflis         GoldschmidL  shall  die  before  all  her  said  sons  shall  at- 

GoLDscHMiDT.   taiH  the  age  of  twenty-one  years,  or  before  all  her 

daughters  shall  attain  that  age,  or  be  married,  then  I 
direct  that  the  interest  or  annual  produce  of  the  lega- 
cies or  sums  hereinbefore  provided  for  such  sons  and 
daughters  as  shall  be  under  age  or  unmarried  as  afore- 
said, or  a  competent  part  thereof,  be  paid  or  applied  in 
or  towards  their  education  and  maintenance,  and  that 
the  surplus  of  such  interest  and  annual  produce,  if 
fny,  shall  Ji>e  added  to,  and  subject  to  the  like  trusts  a» 
Ihe  principal.'' 

Bart  and  Sidebottom,  for  the  Plaintiff,  the  Executor, 

Said,  that  there  was  no  more  difficulty  in  an  appro- 
priation of  this  fund  for  the  benefit  of  after  born  child- 
ren, than  there  would  be  for  the  purpose  of  answer- 
ing any  other  indefinite  obligation  which  the  Testator 
had,  or  might  have,  placed  himself  under,  as  surety  or 
otherwise. 

Sir  Samuel  RomWj/j  Beli,  and  CoUinsony  for  the 
Defendant,  the  residuary  legatee, 

Contended  that  the  sister's  being  entitled  to  the  in- 
terest of  the  sum  appropriated  for  her  life,  or  until 
each  legacy  was  payable,  shewed  that  the  Testator 
eottld  not  intend  the  fund  to  be  an  indeterminate  one 
subject  to  the  contingency  of  what  children  might  or 
not  be  bom  after  his  decease,  but  that  the  words 
^^  hereafter  to  be  bom"  should,  be  limited  to  the  in- 
terval between  the  time  of  making  his  will,  and  the 
lime  of  his  death ;  and  referred  to  that  class  of  cases 
in  which,  legacies  being  given  to  oeriain  individiials, 
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(some  of  whom  are  not  in  esse  at  the  time  of  making  1816. 

the  bequest,)  payable  at  a  future  period,  those  only       ^^^'v-v* 

have  been  held  entitled,  who  are  capable  of  taking  at 

the    period   of  distribution.      Ellison   v.  Airei/  (a).  Goldschmidt, 

Andrews  v.  Partington  (A),  Prescoti  v.  Long  (c),  Hoste 

V.  Pratt  (d),  and  others. 


On  a  subsequent  day,  this  cause  was  again  spoke  to,       p^b.  19. 
and  the  case  of  Stank?/  v.  fVise^  (1  Cox  432,)  cited  at 
the  Bar. 


The  Master  of  the  Rolls. 

It  is  admitted,  that  the  words  of  the  bequest  would 
include  all  the  children  of  tlie  Testator's  sister^  who* 
ther  born  before,  or  after,  his  death ;  but,  from  the  di- 
rection  to  provide  a  sufficient  fund  for  the  payment  of 
the  legacies  as  soon  as  they  respectively  shall  become 
payable,  it  is  argued  that  the  difficulty  of  ascertaining 
what  sum  is  to  be  set  aside  for  the  purpose  makes  it 
necessary  to  hold  that  the  Testator  intended  only  those 
who  should  be  born  in  hi^  lifetime  to  take. 

The  clause  directing  this  provision  to  be  made,  bow*    InconTenience 
ever,  directs  it  to  be  made  for  paying  ^f  the  said  lega-  attending  the 
cies,"  thereby  referring  to  tbe  terms  of  tlie  original  ^^^H^'^^S  i"*® 
bequest,  which,  as  it  is  admitted,  include  all  the  chUd-  ^®<r«J»P»'*ica- 

ren.    Then  comes  the  clause  that  the  mother  shall  re-  u    \xrnt 

oy  Will,  not  a 

ceive  the  interest  in  the  mean  time ;  which  nnid  to  gQ^cient  reason 

create  a  further  difficulty  ;  but  such  difficulty,  even  if  for  controuling 

its  obvioas  con* 
(fO  1  Ves.  111.  titan,  11  V^.  ass.     fVaiker  stniction. 

(b)  3  Bro.  401.  ▼.  Shore^  16  Ves.  193.  Cr^m 

(c)  a  Yes.  Jan.  6£K).  v.  OdeU,  1  Ba.  and  Be.  449, 

(d)  3  Ves.  730.  See  also  vrhere  the  doctrine  on  thia 
IVhiibreadj.  LordSt.Johny  class  ti  cavas  it  Jttf  UXif 
10  Ves.  1 52.  Gilbert  ?.  Boor-  trenltdl. 
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1815.  it  amounted  to  positive  impracticability,   couM   not 

controul  the  express  words  of  the  Testator's  declara* 

^  tion  (a) ;  and  the  language  of  the  clause  immediately 

GoLDscHMiDT.  following  that  last  mentioned  shews  plainly  that  the 

Testator  conceived  his  sister  could  not  die  leaving  any 
child  that  would  not  be  provided  for  by  hrm. 

The  case  o(  Andrews  v.  Partington  (b)^  and  others 
of  that  class,  proceed  upon  a  principle  altogether  dif- 
ferent, namely,  the  inconsistency  of  the  intents  mani- 
fested, which  rendering  it  necessary  to  repudiate  one, 
the  Court  adopts  that  which  is  considered  as  most 
convenient. 

I  am  of  opinion,  that  it  was  the  intention  of  this 
Testator  not  to  exclude  any  of  his  sister's  children^ 
and  that  intention  must  be  complied  with,  even  to  the 
extent  of  impounding  the  whole  residue,  should  that 
appear  to  be  necessary  (e). 


^^  Declare^  That  according  to  the  true  construction 
of  the  Will  of  B.  A.  Goldschmidt,  the  Testator  in  the 
pleadings  mentioned,  the  children  of  the  said  Testator's 
sister,  Theobaldina  Goldschmidt^  now  bom,  or  hereafter 
to  be  bom  during  her  life,  are,  and  will  be  entitled, 
each  of  them,  to  the  legacy  or  sum  of  ^g^SOOO;    Decree 

(a)  Seo  post.  Bernard  t.  strong  to  extend  the  distrU 

Mountague.  button  of  the  residue  to  child. 

(6)  3  Bro.  401.  ren  boru  after  the  death  of 

{c)SeeSmithY.Streat/ieldj  the  Wife,    yet,   he   seemed 

ante,  pw  358,  and  Jj^on  v.  to   consider  that  the  incou- 

J^ouy  I  Cox,  327,  where,  on  venience  attending  a  dilTerent 

a    rehearing,     although    the  construction  would  not  alone 

Master    of   the    Rolls    (Sir  preTail  to  coutrool  a  maoifest 

Uoyd  Ken^on)^  held  that  the  intention, 
words  were  not  sufficientlj 
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that  the  8utn  of  £^800,  the  residue  of  the  amount  of  1816. 

the  legacies  to  the  four  children  now  born,  after  de-      ^*^^V^^^ 
ducting  the  legacy  duty,  be  paid  by  the  Defendant,  ^ 

Liion  Abraham  Goldschmidtj  into  the  bank,  with  the  Goldscumidt. 
privity  of  the  Accountant  General,  in  trust  in  this 
cause;  and  declare  the  trusts  thereof  accordingly. 
Declare,  that  the  four  children  of  the  Testator^s  sister, 
Theobaldina  Goldschmidl,  admitted  by  the  Defendant's 
answer  to  be  now  born,  are  entitled  each  to  one-fourth 
part  of  the  said  bank  annuities,  and  that  the  same 
shares  will  be  payable  to  such  of  them  respectively  as 
are  sons  upon  their  attaining  their  respective  ages  of 
twenty-one  years,  and  to  such  of  them  respectively  as 
are  daughters  upon  their  attaining  their  respective  ages 
of  twenty-one  years,  or  days  of  marriage ;  subject 
nevertheless,  as  to  the  shares  of  the  daughters,  to  the 
directions  given  by  the  Will  touching  a  settlement 
thereof;  the  said  children  of  the  Testator's  sister  to 
be  at  liberty  to  apply  to  the  Court  for  a  transfer  oi^ 
settlement  of  their  respective  shares,  upon  either  of  the 
above  events  happening,  as  they  shall  be  advised.  And 
in  the  mean  time,  and  until  the  said  bank  annuities 
shall  be  transferred  to  the  said  children,  or  settled  as 
directed  by  the  Will,  Order  that  the  dividends  of  the 
suid  bank  annuities  be  from  time  to  time  paid  unto  the 
said  Thcohaldina  Goldschmidty  for  her  separate  use, 
during  her  life,  or  until  the  further  order  of  this  Court; 
and  upon  her  death,  in  case  the  same  shall  happen  be- 
fore the  transfer  of  the  whole  or  any  part  of  the  said 
bank  annuities,  any  person  or  persons  are  to  be  at 
liberty  to  apply,  &c.  respecting  the  said  dividends. — 
Refer  to  the  Master  to  enquire,  and  state  whether 
the  said  Thtohaldina  Goldschmidt  has,  since  the  date  of 
the  said  Testator's  Will,  had  any  other  children  be* 
sides  the  four  admitted  in  the  Defendant's  Answer,  > 

and  to  state  the  names  and  ages  of  all  the  childreA  of 


428  CASES  IN  CHANCERY. 

1816.  the  flftid  Thcabaldina  Goldschmidt^  in  case  any  of  them 


^  are  dead,  with  the  date  of  their  respective  births  and 

^^  deaths,  and  also  to  inquire  what  will  be  a  proper  sum 

>x.DscuifiDT.  to  be  set  apart  to  answer  the  legacies  of  ^^9000  each, 
to  the  children  of  the  said  Theohaldina  Goldschmidi^ 
who  may  hereafter  be  bom ;  and  in  making  such  in- 
quiry, to  have  regard  to  the  age  of  the  said  Theobaldina 
Goldschmidt^  and  to  state  his  opinion  thereon  with  any 
special  circumstances/* — ^Account  of  what  due  for  in« 
terest  of  the  I/egacies  of  d^2000  each,  to  the  said  fenr 
children,  at  the  nte  of  £4i  per  cent,  from  the  end  of 
one  jear  after  the  Testator's  death,  to  be  paid  to  Theo^ 
baldina  Goldschmidij  for  her  s^arate  use,  &c*  (a). 

(a)  Reg.  Lib.  A.  fo. 


Rolls. 
May  31.  BERNARD  v.  MOUNTAGUE. 

June  18 — 25.    

Deyise  upon  'T^HE  questions  in  this  case  arose  on  the  constrnc- 

tru8t,  by  mort-    A   tion  of  the  Will  of  James  Irving^  Esq*  whereby 

gage,  or  out  of  the  Testator  gave  his  estate  and  plantation  in  the  Island 

the  rents  and      ^  Jamaica  to  Trustees  for  a  term  of  five  hundred 

pro    8,  o  pay      ^       ^^3  gubj^^t  thereto,  to  the  use  of  his  four  sons 

debts,  and  af.  -^        >       ^       j  /  ,    ,       ,    .     r« 

terwards  to        *'  tenants  in  common,  and  declared  the  Trusts  of  the 

raise  portions     ^^^  hundred  years'  term  as  follows : — 

for  the  Testa- 
tor's daughters,  ^^  such  portions  to  become  due,  and  be  considered  as 
vested  at  the  expiration  of  two  years-next  after  my  decease,  (ffny  debt$ 
shall  be  thenpaidJ*^  Thu  is  a  condition  precedent  to  the  portions  becom«- 
ing  vested ;  and,  one  of  the  daughters  having  died  while  her  portion 
remained  unpaid,  upon  a  question  between  her  representati? e  and  the 
persons  who  would  be  entitled  in  the  event  of  the  portion  not  baring 
become  vested  in  her  life  time,  an  Inquiry  was  directed  as  to  the  time 
when  the  debts  were,  or  might  Lave  been,  paid. 


\ 
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^'  Upon  trust,  in  the  first  place,  by  mortgaging  the 
premises  therein  comprised,  or  a  competent  part  there- 
of, and  by  and  out  of  the  rents  and  profits  thereof  in 
the  mean  time,  or  by  either  of  these  ways  and  means, 
to  pay  otT,  satisfy,  and  discharge  such  of  my  debts  as 
my  personal  estate  shall  fall  short  of  satisfying ;  and, 
upon  further  trust,  by  the  means  aforesaid,  or  either  of 
them,  to  raise  and  levy  the  sum  of  £2200  a  piece  for 
my  daughters,  A.  S.  /.,  M.  JB.,  and  S.  /.,  and  such 
other  daughters  as  I  may  hereafter  happen  to  have, 
either  born  in  my  lifetime,  or  after  my  decease,  as, 
and  for  their  portions  respectively,  such  portions  to  be^ 
come  duCj  and  to  be  considered  as  vested  in  my  said 
daughters  respectively y  at  the  expiration  of  two  years 
next  after  my  decease,  if  my  debts  shall  then  be  paidf 
buty  nevertheless,  so  as  that  such  portions  shall  not  bear 
or  carry  any  interest ;  and  upon  further  trust,  by  and 
out  of  the  rents  and  profits  of  the  premises  comprised 
in  the  said  term  of  five  hundred  years,  to  levy  and  raise 
the  yearly  sums  hereinafter  mentioned,  as  and  for  the 
maintenance  of  my  said  three  daughters  respectively, 
and  such  other  daughter  or  daughters  as  I  shall  so 
hereafter  happen  to  have,  as  aforesaid,  until  their  rC' 
spectixe  portions  shall  become  payable,  and  shall  be  aC" 
tuallyso  raised  as  aforesaid;  that  is  to  say,  unto,  or  for 
such  of  them  as  shall  be  under  the  age  of  thirteen  years 
at  the  time  of  ray  decease,  the  yearly  sum  of  J^60;  and 
afterwards  to  and  for  them,  and  to  and  for  such  other 
or  others  of  my  said  daughters,  as  at  the  time  of  my 
decease  shall  not  have  attained  the  age  of  eighteen 
years,  the  yearly  sum  of  £90  a  piece,  until  they  shall 
respectively  attain  the  said  age  of  eighteen ;  and  after^ 
wards  to  and  for  the  same  daughters,  and  also  to  and 
for  such  other  or  others  of  my  said  daughters  as  shall 
not  at  the  time  of  my  decease  have  attained  the  age  of 
twenty-one  years,  th«  ymrlj  sum  of  J^lOO  a  piecei  fifi- 


1816. 
Bebnakd 

V. 

Mount  AGUE. 


\ 
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Bernard 

r. 

Mount  AGUE. 


til  their  said  respective  portions  shall  be  actually  levied 
and  paid  to  them  respectivelj/y  as  aforesaid^ 

The  Term  was  then  declared  to  be  upon  further  trust 
to  pay  certain  annuities  to  the  Testator's  sons,  also 
"  until  his  debts  should  be  paid/^  and  then  followed  : — 
^^  Provided  always  that,  in  case  any  of  my  said  daugh- 
ters shall  happen  to  die  be/ore  the  portion  or  portions 
herebi/  provided  for  her  or  than  respectively^  as  afore* 
saidy  shall  become  due  or  vest^  then,  and  in  such  case, 
the  portion  or  portions  of  her  or  them  so  dying  shall 
not  be  raised,  but  shall  sink  into  my  real  estates 
charged  therewith,  for  the  behoof  of  the  several  per- 
sons then  beneficially  interested  in  the  inheritance 
thereof  as  aforesaid,  unless  my  said  daughters,  so  dying 
as  aforesaid,  shall  leave  issue  of  their  bodies  lawfully 
begotten;  and  in  such  case  T  give,  devise,  and  be- 
queath the  part  or  share  of  such  of  my  said  daughters 
so  dying,  to  the  issue  of  such  daughters,  for  their  sup- 
port and  maintenance,  share  and  share  alike.'* 


The  Testator  then,  after  reciting  that  he  bad  by 
settlement  made  over  and  conveyed  to  divers  of  his 
said  children  certain  negro  and  other  slaves,  without 
whose  labour  and  service  the  work  of  the  estates  would 
not  be  conveniently  carried  on,  proceeded  to  direct  ^^  that 
neither  of  the  said  children  should  take  or  draw  off  his 
said  estate,  without  the  consent  of  his  Executors  and 
Trustees  therein  named,  any  of  the  said  slaves  so  con- 
veyed to  them,  but  should  permit  and  allow  the  said 
slaves  to  remain,  and  be  employed  on  the  said  estates 
^^  until  his  J  the  said  Testator*  s  debtSy  and  the  provisions 
for  his  said  daughters  should  be  raised  and  paidy  and  the 
said  other  Trusts  satisfied  and  fulfilled.^* 


All  the  Testator's  daughters  mentioned  in  hi^  WiH 
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died  in  his  lifetime,  except  Margaret,  the  wife  of  Charles  181 6. 

Bernard,  who  was  of  the  age  of  eighteen  at  the  time  of  ^>^v^»' 

his  death  in  1775.  Bernard 


V. 

Mount  AG  UK. 


The  Trustees,  who  were  also  Executors,  proved  the 
Will,  and  took  possession  of  all  the  real  and  personal 
estates  of  the  Testator,  but  did  not,  for  a  long  while 
after  the  Testator's  decease,  proceed  to  the  payment  of 
his  debts,  and  never  paid  to  Margaret j  or  her  husband, 
either  her  portion  of  £2S00,  or  the  annuities  given 
in  the  mean  time  until  the  portion  should  become 
payable. 

Margaret  Bernard  died  in  1781,  leaving  her  hus- 
band and  three  children  surviving  her;  of  which  child- 
ren, Charles^  the  eldest,  died  indiis  infancy,  James,  the 
second,  died  also  under  age  and  unmarried,  and  Re* 
beccay  the  third,  became  the  wife  of  the  Defendant 
Barker,  and  died  leaving  four  children,  who  were  also 
Defendants. 

After  the  death  of  Margaret,  Charles  Bernard,  her 
husband,  married  again,  and  had  issue  the  Plaintiff 
in  this  suit,  to  whom,  in  the  event  of  the  death  of  his 
second  son  by  the  former  marriage  under  twenty-one, 
(which  event  happened),  he,  the  said  Charles  Bernard^ 
devised  all  his  real  and  personal  estate^  subject  to  the 
payment  of  £2000  to  his  daughter  Rebecca. 

The  Bill  was  for  an  account  and  payment  of  the 
portion  o(  £2200,  given  by  the  Will  of  James  Irving 
to  his  daughter  Margaret,  alleging  the  same  to  have 
become  vested  in  her  during  the  coverture. 

The  Defendant,  Barker,  claimed  one-third  of  this 
portion  as  the  personal  representative  of  bis  deeeaied 
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wife  Rebecca^  insisting  that  the  same  was  never  vested 
during  the  \\k  o(  Margaret^  but  became  payable  to, 
Bernard      ^^^  distributoble  among,  her  three  children  after  her 

MovNTAGUE.    decease. 

The  principal  question  in  this  case  was,  lis  to  the 
time  when  the  portion  became  vested. 

Bell  and  Bknman,  for  the  Ftamtiff. 


Either  this  portion  vested  at  the  expiration  of  two 
years  from  the  death  of  the  Testator,  or  the  case  must 
be  considered  as  falling  within  the  rule  in  Sitxotll  v. 
Bernard  (a),  and  the  portion  to  have  become  payable 
at  the  end  of  one  year,  as  the  reasonable  period  within 
which  it  might  have  been  paid.  -As  it  was  said  in  that 
case,  it  is  impossible  the  Court  should  decide,  either 
that  it  rested  with  the  discretion  of  the  Trustees,  or 
depended  upon  the  greater  or  less  degree  of  diligence 
which  they  might  exert  in  getting  in  the  estate  (fi). 
See  also  Ilutcheon  v.  Manningion  (c). 

By  this  Will,  indeed,  it  is  directed  that  the  portions 
shall  become  due,  and  be  considered  as  vested,  at  the 
expiration  of  the  two  years,  ^^  if  the  Testator's  debts 
shall  then  be  paid.*'  At  all  events,  therefore,  they 
must  be  considered  as  having  vested  at  that  period, 
unless  it  be  shewn  that  the  contingently  with  which  the 
vesting  is  made  to  be  accompanied,  did  not  in  fact  take 
place.  And,  in  order  to  support  such  a  construction 
at  all,  it  must  be  supposed  that  the  Testator  bad  in 
contemplation  the  possibility  of  his  Trustees  neglect- 
ing their  duty  as  Executors,  and  wilfully  delaying  the 


(a)  0  Vee.  5^. 
ip)  9m  p.  529. 


(c)  1  Ves.  jun.  366. 


k 
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administration  of  his  estate,  and  that,  by  this  clause^ 
he  actually  meant  to  empower  them  so  to  conduct 
themselves.  The  only  reasonable  meaning  to  be  im« 
puted  to  the  Testator,  on  the  contrary,  is,  that  his 
Trustees  might  not  be  embarrassed  bj  being  called 
upon  within  the  period  at  which  he  computed  that 
they  might  be  able  coovenientlj  to  settle  his  affairs^ 
and  that  he  accordingly  fixed  upoa  the  two  years  as 
that  period  of  indulgence. 


427 


1815. 


Ebbnard 

MoUKTAOUE» 


Again,  if  the  Testator  meant  that  the  Legacies 
should  not  be  paid,  ewen  at  the  end  of  the  two  years, 
unless  his  debts  were  previously  discharged,  it  does 
not  follow  that  he  intended  they  should  not  vest  in  in- 
terest previous  to  that  indefinite  period.    The  words 
<^  to  become  due,  and  be  considered  as  vested,*'  seem 
to  apply  only  to  the  actual  payment  of  the  portions. 
The  becoming  due,  and  being  rested,  are  used  as 
synonymous,  and  ^^  vested,'*  therefore,  means  vested  in 
possession.     It  has  been  decided  in  many  cases,  that 
where  payment  of  a  legacy  is  postponed  only  with  re* 
ference  to  the  convenience  of  the  estate,  the  legacy  be* 
comes  vested  in  interest  immediately ;  and,  according 
to  the  true  construction  of  the  Will,  the  present  fiills 
within  that  class  of  cases. 

Hart  and  Champain^  for  the  Deiendant,  Barker. 

Btrnaly  for  the  In&nt  Children  of  Barker. 


The  Court  has  never  gone  the  length  of  saying,  that 
a  discretionary  power  with  regard  to  the  time  of  pay* 
ing  legacies  may  not  be  granted,  and  nothing  can  be 
UiOre  clear  than  the  expressions  by  which  such  a  di»* 
cretionary  power  is  given  by  this  Will,  making  the 
vesting  of  the  portions  absolutely  depend  on  the  oon* 
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the  Plaintifis  bad  respectively  held  the  two  farms  in  qne^  1816. 

tioiiy  as  tenants  to  the  Testator,  during  the  respective  periods  ^^v^^ 

of  twelve  and  ten  years  previoas  and  up  to  the  time  of  his  de-  Green 

cease,  at  certain  yearly  rents ;  that  they  duly  paid  the  said  ^* 

rents,  up  to  the  Michaelmas  after  the  Testator's  death,  to  his         Green. 
son,  the  Defendant  Charles  Tibbiis,  who  had  since  refused  to   Tibbiti  v,  Tib^ 
receive  the  same  and  brought  ejectments  for  the  recovery  of  ^'''* 

the  premises  ;  therefore  praying,  that  the  will  might  be  es- 
tablished and  the  Defendant  declared  a  trustee  for  the  Plain* 
tifl«  in  respect  to  their  tenancy  at  the  said  respective  rents  ; 
and  that  the  said  Defendant  might  elect  to  continue  the  Plain-* 
tins  in  their  respective  occupations  during  their  respective 
lires^  or  at  least  during  the  life  of  the  Defendant,  at  the  said 
)i»rly  rents  and  no  inore,  the  Plaintiifs  respectively  paying 
the  rents  and  managing  their  respective  farms  in  a  good  and 
hosbandlike  manner,  in  conformity  with  the  will  of  the  Tes- 
hitor;  or  otherwise  that  the  Defendant  might  renounce  all 
heaedt  under  the  will ;  and  for  an  injunction  to  stay  proceed-? 
iiiga  in  the  ejectments. 

Tlie  Answer  admitted  all  the  material  facts  of  the  case,- 

**ting  that  the  Testator  never  exercised  his  leasing  power 

"ftcler  the  settlement,  and  that  the  Plaintiffs  occupied  tliefarms 

'3  question  only  as  tenants  at  will;  that  the  farms  were  worth 

to  t>c  let  considerably  more  than  the  rents  paid  by  the  Plaintiffs 

'1  r^pect  of  them ;  and  contending,  that  the  words  made  use  ^ 

^  tn  the  Testator's  will  could  only  be  considered  as  recom- 

'^KXlatory  to  the  Defendant  to  continue  the  Plaintiffs  respec- 

tiv^ij  in  the  occupations  of  the  said  farms  as  tenants  from  year 

^  y^^r,  without  any  restriction  as  to  the  rents  to  be  paid  fur 

**>e    same. 


fi  the  26th  of  February,  1810,  an  injunction  was  awarded 

^  t  lie  Plaintiffs  till  further  order  ;  and  by  two  several  orders 

^^  *he  10th  of  December,  1810,  and  2d  of  November,  1811, 

^   t^aintiffs  were  directed  to   pay  to  the  Defendant  certain 

'^^  on  account  of  rent,  at  the  rate  under  whi'ch  they  held 

.^■■'  farms  respectively  during  the  Testator's  life-time,  but 

^*kout  prejudice  to  any  of  the  questions  in  the  cause. 

,  ,1^^^  the  19tb  of  June,  1810,  a  motion  was  made  before  the 
\^^^t€r  of  the  Rolls,  sitting  for  the  Lord  Chancellor,  on 

^^t-.II.  H 
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the  dismissal  of  the  Bill  seeking  payment  of  interest, 
and  it  was  referred  to  the  Master  to  inquire  at  what 
time  the  debts  might  have  been  paid  out  of  the  yearly 
rents  and  profits  of  the  estate,  if  the  same  had  been 
duly  applied. 


4S9 


1816. 


Bernard 

V, 
MOUNTAGUE. 


Bell^  in  reply. 

In  this  case,  the  direction  to  the  Trustees  is  to  raise^ 
either  out  of  the  rents  and  profits  or  by  mortgage ;  not  by 
perception  of  rents  and  profitsonly;  and,  where  Trustees 
are  appointed  for  an  especial  purpose,  they  are  not  at 
liberty  to  use  their  own  discretion  with  regard  to  the 
means  of  effecting  that  purpose,  so  as  to  affect  the  rights 
and  interests  of  others.  In  Hulcheon  v.  Mannington  (a)j 
Lord  Thurlow  observed,  that  there  was  an  indication 
of  some  intention  on  the  part  of  the  Testator,  that  the 
Legacies  should  not  vest  until  a  future  period,  but  that 
he  had  not  expressed  that  intention  in  so  definite  a 
manner  as  to  enable  the  Court  to  act  upon  it.  In  this 
case,  the  Testator  has  said,  the  portions  shall  vest  at 
the  end  of  two  years,  if  his  debts  are  then  paid.  He 
has  not  said,  they  shall  not  vest  at  that  time,  unless  his 
debts  are  then  paid.  He  does  not  seem,  himself,  to 
have  entertained  any  very  distinct  idea  upon  the  sub- 
ject ;  but  he  could  never  have  meant  to  defer  the  vest- 
ing  of  these  portions  until  an  indefinite  period.  Yet, 
this  must  be  the  consequence  of  the  construction  con- 
tended for.  In  Hulcheon  v.  Mannington^  there  is  no 
doubt,  the  Testator  had  some  meaning  by  the  words 
which  he  used  ;  yet  I^rd  Thurlow  rejected  these  words 
altogether. 

{a)  1  Ves.  jun.  366. 


Vol.  I. 


gp 
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1816.  The  Master  of  the  Rolls 

^^  Deferred  pronouncing^  his  judgment,   desiring  that 

MouNrAGUE.    the  counsel  tor  the  Plaintiff  would  consider  the  case 

of  Small  V.    TVifjgy    which    had   been  cited   for   the 
Defendant. 


June  18.  The  case  was  mentioned  again;  and,  for  the  Plaintiff, 

it  was  contended  that  the  Court  would  never  direct 
such  an  inquiry  as  appeared  to  have  been  directed  in 
Small  V.  fVingy  the  effect  of  which  was  to  throw  on  the 
Court  the  burthen  of  decidins:  whether  an  Executor, 
to  whom  such  a  discretion  as  this  was  given,  had  or 
had  not  used  proper  diligence  in  paying  the  debts, 
'rhat  the  case  of  Small  v.  Wing  was  an  obscure  case 
in  itself,  to  be  found  no  where  but  in  the  Collection  in 
which  it  was  first  published,  where  it  was  printed 
without  the  assistance  even  of  a  marginal  note,  and 
having  never  once  been  referred  to  in  any  of  the  se- 
veral cases  which  hnd  come  before  the  Court  on  the 
subject  of  the  vesting  of  Legacies. 


The  Master  of  the  Rolls. 

Jane  25.  '^*®  principal  question  here  is,  at  what  time  the  por- 

tions given  by  the  Will  of  this  Testator  to  his  daugh- 
ters are  to  be  considered  as  having  become  vested. 
The  payment  of  the  debts  is  certainly  made  a  condition 
precedent  to  their  becoming  vested.  The  direction 
that  they  shall  be  considered  as  vested  at  the  expira- 
tion of  two  years,  if  his  debts  shall  be  then  paid,  can- 
not be  construed  otherwise  than  as  if  the  Testator 
had  said^  alter  two  years^  and  pa^^ment  of  bi«  debti. 
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The  Testator  has  likewise  made  the  payment  of  his 
debts  the  period  at  which  certain  other  payments,  di- 
rected^by  his  Will,  are  to  commence,  and  others  again 
to  cease.     He  gives  annuities  to  his  sons,  "  until  his 
debts  should  be  paid  ;"  and,  with  respect  to  the  por- 
tions to  his  daughters,  he  provides  that,  in  case  any  of 
them  die  before  their  portions  become  due  or  vest,  the 
portions  of  those  so  dying  shall  not  be  raised,  unless 
they  leave   Issue,   to   whom   such  portions   are  then 
given.     It  seems  to  me,  from  the  several  parts  of  the 
V/ill,  that  there  is  no  doubt  as  to  the  intention  of  the 
Testator,  Vr  ho  ha.^  clearly  made  the  payment  of  his 
debts   the  coiiditioii    upon  which  the  portions  to  his 
daugliters  are  to  ve^^t. 


l«i«. 


Iernard 

V. 
M  CUNT  AGUE, 


But  then  it  is  said,  that  thi-;  is  an  Intention,  however 
it  may  be  manifested,  not  to  be  regarded;   for,  if  it  is, 
eifher  the  actual  payment  or  non-payment  of  the  debts 
must  be  made  the  criterion  by  which  to   determine 
whether  the  portions  become  vested  or  not,  and  so,  the 
interests  of  the  daughters  be  made  to  depend  altogether 
on  tlie  conduct  of  the  Trustees,  and  the  diligence  used 
by  them  in  paying  the  debts;  or  an  inquiry  must  be  in- 
stituted, at  what  time  the  debts  might  have  been  paid 
by  a  due  application  of  the  means  of  payment ;  and  it 
is  urged  that,  in  the  one  case,  it  would  be  leaving  a 
dangerous  discretion  in  the  Trustees,  who  could  not 
be  sullered,  by  their  conduct,  to  affect  the  rights  of  the 
parties  in  so  important  a  point  as  the  period  of  their 
legacies  vesting,  while,  in  the  other  case,  it  would  be 
most   inconvenient   to    impose  upon    the   Court    the 
burthen  of  judging  at  what  time  the  debts  might,  or 
ought,  to  have  been  paid.     But,  in  answer  to  this,  and 
without  denying  the  inconveniencies  which   exist  in 
this  view  of  the  subject,  it  is  certainly  a  very  strong 

2F2 
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1816.  propcMiitioo  to  gay,  either  that  a  Testator  has  no  power 

^  to  make  such  a  provision,  or  (wliich  is  tantamount  to 

^^  such  a  declaration)  that  the  Court  will  pay  no  regard 

MovKTAGUE.  to  it  whcu  made.     This  argument  does  not  appear  to 

have  been  urged  in  the  case  of  Small  v.  fVing.  Shall 
the  objects  of  a  Testator's  bounty  he  at  liberty  to  say, 
you  have  fixed  the  time  before  which  your  bounty  to 
us  is  not  to  have  effect,  but  we  will  defeat  your  inten« 
tion,  and  take  present  and  vested  interests,  although 
you  meant  that  they  should  be  future  am}  contingent 

Siiwell  v.  Bernard  is  not  an  authority  for  the  pre- 
sent case,  any  more  than  Hutcheon  v.  ManningUm^ 
because,  in  neither  of  those  cases  had  the  Testator  ex«t 
pressed  his  intention  with  any  definite  certainty.     In 
Gaskell  v.  Harman  (a),  the  question  before  me  was, 
whether  the  bequest  was  in  such  terms  as  to  vest  the 
entire  residue  immediately  on  the  death  of  the  Testa- 
tor,  or  only  from  time  to  time  as  the  effects  should  be 
got  in  and  received  by  the  Executors ;  and  I  was  of 
opinion,  that  the  Testator  had  clearly  expressed  the 
latter  intention,  and  decided  accordingly.    When  the 
decree  was  afterwards  drawn  up,  it  was  so  expressed 
as  that  the  residuary  property  was  declared  to  vest 
only  as  it  was  received  and  converted  into  money. 
This  was  not  my  meaning,  which  went  to  the  collect- 
11^  of  the  effects,  not  to.  their  conversion,  by  the  Exe- 
cutors. The  LA>rd  Chancellor^  upon  appeal  (i),  doubted 
if  the  Will  had  made  such  a  construction  necessary, 
and  pointed  out  very  strongly  the  inconvenience  of 
making  it  depend  on  the  coming  in  of  the  estate,  as 
money,   into  the  hands  of  the  Executors.       But  it 
was  nevertheless  his  opinion  that,  if  the  intention  is 

(a)  6  Yes.  159.  (6)  11  Yes.  489. 
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tiearly  expressed,  it  must  be  carried  into  etecutioo^ 
notwithstanding  the  inconvenience  attending  it  (a); 
and  he  appears,  accordingly,  in  this  case  of  Gaskell  v. 
Hamian^  to  have,  at  last,  entertained  the  same  view 
that  I  did  ;  for  the  declarations  as  to  which  my  decree 
was  reversed,  were  directed  to  points  which  constituted 
no  part  of  my  judgment  upon  the  question  at  issue. 


1816. 


Bernard 

V, 
MOUNTAOUE. 


With  regard  to  the  case  now  before  the  Court,*  I 
have  already  expre^^sed  my  opinion  that  the  Testator's 
intention  is  too  clear  to  be  mistaken.  As  to  the  ques* 
tion  of  fact,  whether  the  debts  zrere,  or  might  have  been^ 
all  paid  before  the  death  of  Margaret  Bernard^  there 
must  be  an  inquiry  directed  to  ascertain  it.  The  case 
is  not  so  simple  as  that  of  Small  r.  Wing^  where,  the 
direction  to  raise  money  for  the  payment  of  the  debt^ 
being  confinefl  to  the  rents  and  profits  of  the  estate^ 
the  time  at  which  they  might  have  been  paid  by  apply* 
iog  the  rents  and  profits  in  the  discharge  of  them,  was 
capable  of  being  exactly  computed.  Here  the  Execu* 
tors  have  the  alternative  of  raising  the  money,  either 
out  of  the  rents  and  profits,  or  by  mortgage.  It  will 
be  very  difficult,  therefore,  to  determine  at  what  period 
they  might  have  raised  sufficient  for  payment  of  all  the 
debts.  But,  in  creating  this  alternative,  it  must  bei 
taken  that  the  Testator  did  not  give  to  the  Trustees  a 
power  which  they  were  at  liberty  to  exercise  according 
to  their  own  pleasure;  as  in  Gaskell  v.  Harmony  where 
a  power  was  given  to  the  Trustees  to  raise  the  money  by 
cutting  timber,  the  Lord  Chancellor  lays  it  down  very 
distinctly  that  no  fraudulent  or  unnecessary  delay  on: 
their  part  should  affect  the  interests  of  third  personis^ 


(a)  See  the  Lord  Chan" 
rellor's  words  in  the  report 
♦»t   the  case,  p.  497,  498.— 


And  see  Elmn  v.  Elvom^  9 
Ves.  547. 
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and  that  tlicy  should   not  be  allowed,  by  ncjj;locting  to 
nsc  proper  diligence  in  tlic  employment  of  tlie  means 
entrusted  to  tliem,  to  favour  one  class  of  persons  at  the 
MoLN'TAGLE.     cxpcuse  of  auotlicr  {a). 

As  to  the  interests  which  the  jrrandchildren  of  Mrs. 
Bernard  would  take ;  (b)  supposing  it  to  turn  out,  upoi\ 
inquiry,  that  the  portion  did  not  Vest  before  her  death, 
I  am  of  opinion,  that  there  is  nothing  in  the  clause  di- 
recting the  portion  to  go  over  in  that  event,  that  should 
confine  its  operation,  but  that  the  grandchildren  will 
be  entitled,  as  well  as  the  children,  under  the  general 

• 

description  of  "  Issue." 

(It  was  referred  to  the  Counsel  on  each  side  to  set- 
tle the  terms  of  the  inquiry). 

(a)  11  Ves.  507.  been  raised  in  the  cause* 

(6)  This   point  had    also 


Juli/ 12.  EARL  OF  ABERGAVENNY  and  Another, 

r.  POWELL  and  Others. 
Publication 

ordered  of  tho  v  |  iHE  Bill  was  to  perpetuate  the  testimony  of  wit- 

deposilions  of  a  i  nesses  to  the  iacts  therein  stated,  touching  certain 

deceased  wit-  j^^^^  Works  in  the  county  of  Monmoulh,  called  Blenar^ 

,\  Vr   ^  1  '^on  Iron  Works,  claimed  by  the  PlaintiflTs,  the  Earl  of 

onhchalf  of  thn  '                    -^                            ' 

Defondiiit  un-  ^bers!;n'C€nnj/  and  his  Lessee.     The  Defendants  joined 

der  the  Plain-  'f*  ^'^^  commission  sued  out  by  the  PlaintiflTs  to  examine 

tiff's  commis-  witnesses;  which  was  executed;  and  witnesses  were 

sion,  on  a  IV.Il  examined,  both  on  behalf  of  the  Plaintiffs  and  of  the 

to  perpituato  Defendants, 
testimony. 
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Sir  S.  liomilh/  and  Blalce,  for  the  Defendants,  1816. 

IMoved  that  publication  might  pass  of  the  depositions    j^j^^,,'^^.  ^veknt 
of  one  Isaiic  Iftffchts^  a  witncBS  examined  on  behalf  of  r. 

t!ie  Defendants,  and  since  deceased,  as  beins;  material        Powell. 
to  be  produced  by  the  Defendants  on  the  trial  of  an 
action  at  law  then  depending  for  recovery  of  the  pos- 
session of  the  said  Iron  Works. 


This  Motion  was  opposed  by  RovpeU^  upon  the 
ground  that  a  Defendant  has  no  right  to  examine  wit- 
nesses under  the  Plaintiff's  commission. 

The  IVIotion  was  ordered  to  stand  over  to  enquire  into 
the  practice ;  and  on  a  subsequent  day  it  was  men- 
tioned by  lUaLc^  that,  although  no  distinct  authority 
could  be  found  in  the  aflirmative,  yet  he  found  it  laid 
down  as  a  rule  that,  when,  on  a  Bill  to  perpetuate 
testimony,  the  Defendant  does  not  examioe  witnesses^ 
be  is  entitled  to  costs. 

The  Ijord  CiiAxNCkllor 

ft 

jNIade  the  Order,  observing  that,  in  the  absence  of 
direct  precedent,  he  considered  the  rule  referred  to  as 
constituting  a  sufficient  negative  authority  ;  and  added 
that  the  order  for  payment  of  the  Defendants  costs  al- 
ways recites  that  he  has  not  examined  witnesses  undcf* 
tlie  commission  {a). 

'-  Ordered,  That  the  depositions  of  J.  Hughes,  a  wit- 
ness examined  on  behalf  of  the  Defendants  under  the 
commission  issued  in  this  cause  for  perpetuating  the 
testimony  of  witnesses,  be  forthwith  published.     But 

(o)  Vide  FonIcIs  r.  Midgiej/y  1  Ves  and  B.  138. 
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^  ownership  on  the  premises,  viz.  that  he  had  taken 
^'  possession,  ploughed  up  part  of  the  meadow-land, 
*^  filled  in  ditches,  grubbed  up  hedges,  and  formed 
*'  both  the  estates  sold  as  lots  22,  and  23,  into  one.*' 

Sir  S.  Romilly  and  Dowdeswell,  in  support  of  the 
motion. 


1816. 


CCTLEIi 

V. 
SlMONfl. 


Wingfield,  for  the  Defendant  Sir  Gerard  Noel 
Noel,  also  supported  the  motion. 

Simpkinson,  for  the  Defendant  the  purchaser,  re- 
sisted the  application  on  the  grounds  tliat  the  mere 
iact  of  possession  being  taken,  was  not  sufficient  to 
bring  the  money  into  Court,  and  that  the  acts  of 
ownership  stated  in  the  affidavit  were  not  charged  by 
the  Bill. 

The  notice  of  motion  was  also  objected  to  as  not 
making  any  deduction  from  the  purchase-money  re- 
paired to  be  paid  in,  in  respect  of  the  sum  paid  as  a 
deposit ;  but  it  was  answered,  that  this  was  for  the 
l^Virpose  of  covering  the  interest  payable  according 
the  conditions  of  sale  from  Michaelmas,  1813,  to 
e  present  time  which  it  was  alleged  would  exceed 
lC  sum  specified  in  the  notice. 

The  Lord  Chancellor  : 

The  general  rule  is,  that  a  purchaser  not  in  posses- 
^^5on  cannot  T)e  required  to  pay  his  purchase-money 
to  Court ;  and  if  by  the  terms  of  his  contract  he  is 
«o  have  possession  before  the  conveyance  is  executed, 
mere  fact  of  his  taking  possession  under  that  agree- 
^^ent  will  not  entitle  the  vendor  to  call  upon  him  for 
payment ;  and  upon  this  ground,  that  the  vendor  has 
^  Hen  on  the  estate  for  the  amount.    But,  even  in 
Mich  a  caaCj  the  Court  will  not  permit  a  purchaser  in 
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of  the  said  sale^  secure  to  be  paid  to  Samuel  fFhalley 
a  clear  annuity  of  J^IOO  during  his  life,  and  should 
also  secure  to  be  paid  to  Martha  LinvDoody  sister  of  the 
said  Samud  TVhallej/y  alike  annuity  of  <f  SO,  to  com- 
mence at  the  death  of  Samuel,  and  to  continue  so  long 
as  she  should  survive  him  ;  and  after  further  recit-^ 
ing  that  Daniel  Whallei/  had  accordingly,  on  the 
day  of  the  execution  of  the  said  indenture  of  re- 
lease, entered  into  a  bond  to  Samuel  in  the  penal  sum 
of  ^1000,  conditioned  for  payment  of  the  annuity  of^ 
£100,  and  had  also  entered  into  another  bond  for  the 
payment  of  the  annuity  of  £30,  to  the  said  Martha 
Linicood,  in  case  of  her  surviving  her  brother,  it  was 
witnessed  that  the  said  Samuel  Whallej/  did,  in  con- 
sideration of  the  annuities  so  secured  as  aforesaid, 
and  in  consideration  of  the  natural  love  and  affection 
which  he  then  bore  to  the  said  Daniel  Whalley,  grant, 
imrgain,  and  sell,  to  Daniel^  his  heirs  and  assigns,  all 
the  said  freehold  estates,  and  covenant  to  surrender 
the  copyholds,  (which  were  afterwards  duly  surren* 
dered  accordingly,)  to  and  to  the  use  of  the  said  Daniel 
Whalley,  his  heirs  and  assigns,  subject  to  the  said  life 
estate  of  the  said  Rebecca  Eyre,  of  and  in  the  same. 


1816. 


Whallet 
Whalley, 


Samuel  Whallej/  died  about  a  year  after  the  date  of 
this  conveyance,  leaving  Peter  Whallet/,  his  heir  at 
law,  who  died  abroad,  in  the  year  1791,  having  devised 
to  the  Plaintiffs,  (his  three  children),  and  their  heirs, 
^^  all  his  real  estates  of  which  he  was  seised,  or  to 
which  he  had  any  claim,  or  was  in  any  way  entitled/' 


Martha  Linxcood  died  the  year  after  her  brother^s 
death,  and  Rebecca  Eyre,  the  widow,  also  died  in  the 
year  1782,  from  which  time  Daniel  Whalley  continued 
in  possession  of  the  estates  under  the  conveyance. 


Wn  ALLEY 
V, 
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1815.  The  Plaintiffs,  the  children  o(  Peter  Whallcj/^  were 

all  infants  at  the  time  of  their  father's  death;  but  Samuel^. 
the  eldest  son,  and  heir  at  law,  (who  was  consequently 
Whalley,       the  heir  at  law  of  the  old  Samuel  TVIialley  also,)  com* 

menced  a  suit  in  the  Exchequer,  in  the  year  1794, 
against  DamW  Whalley^  to  set  aside  the  conveyance; 
which  suit  he  was  unable  to  prosecute  on  account  (as  it 
was  said)  of  the  embarrassed  state  of  the  circumstances. 

The  present  Bill,  which  was  filed  in  1812,  by  all  the 
three  children  of  iVrr  fVhalfej/,  a^  Devisees  under  his 
Will,  stating  these  facts,  alleged  that,  at  the  time  of 
the  death  of  the  Testator,  John  Eyre^  Samuel  JVIuiUey 
was  in  very  indigent  circumstances,  in  an  infirm  state 
of  mind,  and  dependent  for  support  on  his  nephew 
JDaniel^  who,  having  formed  a  scheme  to  secure  to  him- 
self the  reversion  of  the  estates,  did,  in  pursuance  of 
that  scheme,  prevail  on  Samuel^  for  an  inconsiderable 
sum  of  money,  to  make  a  AVill,  devising  the  same  to 
himself;  and,  shortly  afterwards,  fearing  that  the  Will 
might  be  revoked,  procured  him  to  execute  the  con- 
veyance already  mentioned.  The  Bill  went  on  to 
state  that  the  value  of  the  reversion,  at  the  time  of  the 
execution  of  this  conveyance,  exceeded  £10,000,  and 
that  of  the  two  annuities  was  not  more  than^'KK), 
and,  moreover,  that  both  the  AVill  and  the  Deed  were 
prepared  by  one  Garth^  (since  deceased,)  who  was 
Daniel  Whaltci/'s  attorney  and  introduced  by  him  to 
Samuel  for  the  purpose.  Then,,  alleging  that  the 
Defendant,  having  obtained  the  conveyance  by  prac- 
tice, and  for  a  grossly  inadequate  price,  ought  to 
reconvey  to  the  Plaintiffs,  and  account  with  them  for 
the  rents  and  profits  of  the  estates,  upon  being  allowed 
the  amount  of  what  had  been  bond  fide  advanced  and 
paid  by  him  by  way  of  consideration  for  the  same^  ^Ub- 
interest,  the  Bill  prayed  accordingly. 
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The  Defendant,  Daniel  WhallcT/^  by  his  answer  tq  181G. 

the  original  Bill,  denied  the  alleffed  poverty  and  im-; 
becillity  of  Samuel  Whallej/  at  the  Testator  s  death,  p. 

and  his  dependance  on  the  Defendant  for  support,  or  Wuvlluv. 
that  he  gave,  or  oflered  to  give,  any  sum  of  money,  or 
used  any  other  means,  to  persuade  the  said  Samuel 
Whallci/  to  make  a  Will  in  his  favour,  or  afterwards 
to  sell  him  the  reversion  of  the  descended  estates,  al- 
leging, on  the  contrary,  that  Samuel  JVhalle^^  who  was 
his  uncle  and  had  always  lived  with  him  in  habits  of 
great  familiarity  and  entertained  a  great  regard  for. 
him,  did,  ^*  in  consideration  of  the  love  and  aiTectiou 

he  bore  him,  and  in  order  to  bestow  a  benefit  and  ad- 

if 

vantage  upon  him,  and  also  with  a  view  of  making  aa 
additional  provision  for  himself  and  his  sister,  Martha 
lAnicood^  propose  to  convey  the  reversion  to  the  De- 
fendant for  an  annuity  of  i?80  to  himself,  and  of  i?2Q 
io  Martha  Linicood^  to  commence  after  his  death; 
which  sums  the  defendant  himself  insisted  should  be 
increased  to  £100,  and  £30  respectively;  and  that 
thereupon  an  agreement  was  made  and  entered  into 
between  them  to  such  effect ;"  in  pursuance  of  whi«h 
the  indentures  of  lease  and  release  already  mentioned 
were  executed,  the  con^^ideration  of  "  the  love  and  af- 
fection which  Samuel  Whallei/  then  had,  and  bore  to 
the  Defendant,''  being  inserted  therein. 

The  Defendant  further  alleged  that  Garllt^  who  pre- 
pare I  the  deeds,  was  a  solicitor  of  extensive  practice, 
and  great  reputation,  and  had  been  employed  as  such, 
both  by  the  Testator,  John  Eyre^  and  his  widow ;  and 
that  the  instrument  itself  was  read  over  to  Samuel 
IVhallcf/^  and  fully  understood  and  approved  by  him, 
some  days  previous  to  its  execution. 

With  regard  to  the  value  of  the  annuities,  the  De- 
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fondant  admitted  that  it  was  much  less  than  the  Taloef 
of  the  Reversion  to  be  sold,  but  contended  that,  under 
the  circumstances,  the  consideration  for  the  grant 
ought  not  to  be  regarded  as  grossly  inadequate,  nor 
the  Plaintiffs  held  entitled  to  a  re-conveyance  ;  and  he 
claimed  the  benefit  of  the  Statute  of  Limitations. 


In  his  Answer  to  the  amended  Bill,  the  Defendant 
admitted  that,  although  John  Et/re^  the  Testator,  died 
in  February/  1773,  yet,  as  he  died  abroad,  his  death 
was  not  >known,  either  to  the  Defendant  or  to  Samuet 
Whalletf^   until  the  25th  of  September^  the  day  on 
which  Samuel  made  his  Will,  the  circumstances  at- 
tending which  he  stated  to  have  happened  in  the  fol« 
lowing^manper : — That,  in  the  said  month  of  Stpiem* 
hevj  the  Defendants,   being  desirous  of  hiring  for  A 
country  residence  certain  premises,  part  of  the  estates 
of  the  said  Testator,  and  finding,  by  a  hand-bill  re- 
ferring to  Gartky  with  whom  he  was  previously  unac- 
quainted,- that  the  same  were  to  be  let,  applied  to 
Garth  accordingly  for  the  particulars,  and  was  then  in- 
formed by  him  that  they  could  be  let  only  from  year  to 
year,  as  the  Testator  was  dead,  and  his  Widow  only 
tenant  for  life  under  his  Will,  and  he,  Garihj  did  not 
know  who  was  the  heir  at  law  of  the  Testator.     That, 
upon  this,  the  Defendant  himself  informed  Garih  that 
his  uncle  Samuel  Whalley  was  the  heir  at  law,  and 
that,  afterwards,  meeting  with  his  Uncle,  he  acquainted 
him  with  the  circumstance,  and  took  him  with  him  to 
Garihj  who  informed  him  of  his  reversionary  interest, 
and  that  he  had  the  undoubted  right  of  disposing  of  it 
as  he  pleased ;  adding,  ^^  As  you  are  an  old  man,  per- 
haps the  best  way  will  be  to  make  a  Will,*'  to  which 
Samuel  Whalley  replied,   '^  He  thought  so  to,"  and 
desired  Garth  to  draw  a  Will ;  when,  upon  GarUi^s 
asking  to  whom  he  would  devise  his  reversionary  In- 
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terest,  he  said,   "  To  my  Nephew,"  pointing  to  the  1816. 

Defendant ;  whereupon  the  Will  was  drawn  and  ex-  ^-^^v^^ 

ecuted  accordingly  on  the  spqt.  Whalley 


The  Answer  then  went  on  to  state  several  other 
circumstances  as  to  the  great  intimacy  and  affection 
which  subsisted  between  Samuel  Whallei/  and  the  De- 
fendant, and  also  as  to  a  quarrel  which  had  taken 
place  between  him  and  the  family  of  Peter  Whalley^ 
with  whom  he  never  kept  up  any  sort  of  intercourse. 
It  admitted  the  suit  in  the  Exchequer,  stating  that  the 
Bill  had  been  dismissed  for  wapt  of  prosecution,  and 
submitting  that,  from  the  length  of  time  which  had 
elapsed  since  the  dismissal,  the  Plaintiffs  ought  to 
be  considered  as  having  waived  and  abandoned  their 
claims. 

The  Defendant,  Daniel  JVhallet/y  died  after  putting 
in  this  Answer ;  and  the  suit  was  revived  against  his 
real  and  personal  representatives. 

The  Answers,  as  to  all  the  material  facts,  were  sup^^! 
ported  by  evidence.  Evidence  was  also  gone  into  by 
the  Plaintiffs,  as  to  the  alleged  value  of  the  estates  at 
the  time  of  the  transaction,  making  it  amount  in  the 
whole  to  about  £6000. 

Sir  Saj^uel  Romillf/,  Bell^  and  Wakefield^  for  the 
Plaintiffs. 

Length  of  time  cannot  affect  this  case.  The  Statute 
does  not  apply,  and  it  is  not  easy  to  discover  for  what 
purpose  it  is  here  insisted  on.  Time  is  no  bar  to  re- 
lief in  Equity,  unless  it  be  in  the  excepted  cases  of 
mortgage,  &c.  In  all  other  cases  it  only  operates  by 
way  of  evidence.    On  such  a  question  as  this,  liord 


V. 

Whalley. 
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Ersldnc^s  opinion  ninst  be  coni^idered  as  of  the  hig^host 
authority.  Morse  v.  Itt\f/nl  (a) ;  see  also  Plchering  v. 
Lord  Stamford  (/;).  Merc  the  property  has  nevei* 
chani^ed  hands,  and  the  circumstances  of  the  case  arc 
such  as  to  prohibit  any  conclusion  to  the  disadvantage 
of  the  present  claimants  from  the  date  of  the  transac- 
tions. No  claim  could  have  been  made  till  the  death 
of  Mrs.  Ei/re^  in  178!2;  and  then,  or  shortly  after- 
wards, Peter  TVhal/e?/  was  abroad,  and  so  continued 
till  his  death.  The  suit  commenced  in  the  Exchequer- 
interrupts  the  time  which  then  licgfan  to  run,  and  thi 
subsequent  delay  is  sufficiently  accounted  for. 


If  time  is  no  bar,  then  the  case  rests  on  the*  fj^rosft 
inadequacy  of  price,  and  the  fraudulent,  or  at  least 
suspicious,  nature  of  the  transaction  :  as  to  the  latter 
ground,  the  value  of  the  estates  at  the  time  of  the  con- 
veyance must  be  taken  as  proved,  there  being  no  evi- 
dence to  the  contrary ;  and  the  reversion  was  vvortli 
at  least  three-fifths  of  the  whole  inheritance.  The 
policy  of  the  Court  would  never  permit  such  a  trans- 
action, as  a  recent  transaction,  to  stand.  Gozcland  v. 
De  Faria  (r).    Pcacoch  v.  Evans  (d).     In  such  a  caso, 


(a)  I2V42S,  355.  vid.  p. 
374. 

(b)  2  \e..  juJi.  ^272. 
p.  280.  See  also,  as  lo 
length  of  time  brfng  110  bar 
in  cases  of  fraud,  Deloraine 
V.  BrozcnCj  3  Bro.  033. 
Smith  V.  CYr/y,  3  Bro.  639,  n. 
Ilercy  v.  Dinicoodif^  4  Bro. 
9.58.  2Ves.  jun.  87.  Yate 
v.  Moselj/^  5  Ves.  480.  Molh 
r.  Alzcood,  5  Ves.  845.  Pwr- 


ccll  V.  Macnamara^  14  Ves. 
91.  Dcckford  v.  JVade,  17 
Ves.  87.  Ilovcnden  v.  Ld. 
j^lnneslei/y  2  Scho.  and  Lef. 
G07,  G30.  Moore  v.  Blakcy 
1  Ba.  and  Be.  G2.  Medlicot 
y.  O^Donnel^  ibid,  l."i(3.  See 
Gould  V.  Okedcn^  4  Bro.  P. 
C.  198.  (7om//w^'ed.) 

(0   17  Ves.  20. 

(</)  1<3  Ves.  512.  Sscalsp 
Bozces  Y.  lleaps^  3  Ves.  aad 
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inadequacy  alone  is  a  sufficient  ground  for  setting^  aside 
an  agieenjcnt  between  parties  who  in  themselves  are 
competent ;   and  the  inadequacy  in  the  present  case  is 
greater  than  that  which  has  been  made  the  ground  of 
any  former  decision.     The  deed  itself  is  evidence  of 
the  fraud  :  the  agreement   which  it  recites  is  a  mere 
dry  contract  for  the  purchase  of  the  reversion  by  the 
grant  of  the  annuities.     The  consideration   of  "  na- 
tural love  and  affection"  is,  indeed,  inserted  in  the 
operative  part  of  the  deed,  as  the  result  of  an  after- 
thought ;  but  it  formed  no  part  of  the  bargain  itself, 
which  is   a  mere   naked    money  bargain.     Filmer  v. 
Gott(a).     Besides,  the  consideration  of  love  and  aftec- 
tion  would  have  extended  to  the  other  relations,  who 
are  disinherited  by  the  Will;    and  although  the  deed 
makes  a  provision  for  tlie  Sister,  which  is  to  take  effect 
not  till  after  the  death  of  Samuel  JVhallei/^  she  is  left 
in  the  mean  time  without  any  support ;  and  the  AVill, 
which  is  merely  the  commencement  of  the  same  trans- 
action which  the  deed  must  be  considered  as  having 
completed,  makes  no  mention  whatever  of  her. 


1816. 


Whallet 

V, 
WUALLEY, 


It  appears  that  Garth  diod  in  1792 ;  consequently, 
no  direct  evidence  can  now  be  procured  as  to  the  real 
consideration  for  the  deed  which  he  prepared,  or  the 
circumstances  under  which  he  prepared  it.  But,  in 
the  absence  of  such  evidence,  the  instrument  suf- 
ficiently explains  itself. 

JIarl  and  Bcrnaly  for  the  Defendants. 

This  transaction  was  not  in  tlie  nature  of  a  mere 


B.  117.  Roclie  y.  O'Brien, 
1  Ba.  and  Be.  330.  Blen^ 
nerhasset  v.  i)</y,  2  Ba.  and 
Bq,  104.  Dunbar  t.  Trcdcn* 


nick^  ib,  310. 

{a)  7  Bro*  P.  C.  70.     4 
Bro.  P.  C.  230,  (  Tomlins'  ed). 
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Feb.  5—7. 

WTES  V.  THE  MAYOR  AND  COMMON-  [MASTEiiofthe 

ALTY  OF  COLCHESTER.  ^^^^^  ^^  "*• 

Lord  Chan- 

•ta                            »  CELLO*.}  (a) 

E  original  Bill  was  filed  by  the  Defendants^  the  r^he  general 

>r  and  Commonalty  of  Colchester,  against  the  ^,,1^  j^^j^    ^^^^j^ 

itilTs  Testator,  for  delivery  up  of  deeds  and  for  tliere  shall  be 

junction.     By  the  Decree  certain  issues  were  di-  no  revivor  for 

d,  upon  which  Verdicts  were  found  for  the  then  costs  alone^  yet 

kidtmt,  and  the  cause  coming  on  for  further  di-  where  the 

mm',   the  Bill  was  dismissed  with  costs.    The  costs  have 

ter  proceeded  to  tax  the  costs,  and  certified  ac-  been  taxed  pre- 

jif^Iy ;  shortly  after  which  the  Defendant  died  ^i^^s  to  the 

nut  having  been  paid  his  costs  so  taxed  and  ccrti-  '^'^atement,  it 

His  executor  jiow  filed  a  BUI,  praying  that  the  seems  theri  is  a 

whicli  had  abated  by  the  death  of  tlie  said  De-  "^''^  ^"^  ''^''*^® 

mt,  might  1x3  revived  against  the  former  Plain-  "^^^^^   ^^     * 

who  put  in  a  general  Demurrer,  whkh  was  en-  :     ^,          . . ' 

.                 ,    .         .  '"?  them  paid ; 

owed  ti>  be  supported  on  the  ground  that  there  .      .       .. 

no  revivor  for  costs  alone.  abatemerhas'' 


happened  by 
iH  ttDd  Newkind,  hi  support  of  the  Demurrer.      n^^  ^^ath  of  the 

party  in  whose 
r  Arthur  Pifftfoii,  Wetherelt,  nnd  Spaice,  contrli,  favour  the  costs 

Hided,  that  this,  being  the  case  o4'  the  represcn-  were  awarded, 

e-of  a  party  deceased,  seeking  to  revive  fbf  pay-  it  is  the  seUled 

:of  costs  taxed,  after  an  abatement  by  the  death  practice  of  the 

He  party  in  whose  favour  the  costs  were  awarded,  Court  that  his 

titnted  one  of  the  cases  of  exception  to  the  ge-  represenUtive 

Inde.HTTiecasewasveryfally  discussed  at  the  "™*y  ''®^'^®  '^f 

such  purpose. 

Daring  this  term  and  Master  of  the  RolU  sat  for 

Miiiilg  Tftcttion,  rn  eon-  the  Lord  Chancellor  on  the 

neeof  tfaeiereMiUness  days  when  Ithi  Lordship  sat 

I  Vict'ChanceUor,  tke  in  the  House  ef  Lords. 

}h.  U.  I 
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the  transaction  took  place.  Here  there  is  no  evidence 
as  to  the  occasion  on  which  the  consideration  of  na- 
tural love  and  affection  was  first  introduced  into  the 
deed  ;  but  it  is  probable  that  the  professional  person 
employed  in  preparing  it,  observing  the  inadequacy  of 
price  to  be  such  as  might  vitiate  a  mere  pecuniary  bar- 
gain, recommended  the  insertion  of  these  words,  in  order 
to  represent  it,  (such  as  indeed  it  was),  as  a  transaction 
ofa  mixed  nature,  the  consideration  for  which  was  com- 
pounded of  family  motives  and  a  valuable  compensa- 
tion. Such  an  instrument  as  this  can  only  be  im- 
peached in  equity  by  the  clearest  evidence .  of  a  con- 
tinued series  of  fraud ;  and  in  this  case  no  such  evidence 
exists,  nor  is  attempted  to  be  brought  forward. 
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WHALtEY. 


The  Master  of  the  Rolls. 

This  is  a  Bill  to  set  aside,  on  the  ground  of  fraud 
and  imposition,  a  conveyance  of  an  estate  made  so 
long  ago  as  the  year  177S.  There  were  three  ques- 
tions raised  at  the  hearing: — 

First^  Whether  the  transaction  is  to  be  considered 
merely  as  a  sale  ? 

Serondfy^  If  it  is,  whether  the  inadequacy  of  price 
furnishes  sufficient  evidence  of  fraud? 

And, ///i?7//y,  Whether,  under  the  circumstances  of 
the  case,  the  length  of  time  forms  a  bar  to  the 
relief? 


Jul^l5.^ 


As  to  the  first,  the  conveyance,  which  is  from  an 
uncle  to  a  nephew,  purports  to  be  made  in  consider- 
ation, not  only  of  certain  annuities,  but  also  of  ^^  na- 
tural love  and  afiection."    If  the  Court  is  to  take  the 

Vol.  I.  2  G 
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latter  to  have  really  formed  a  part  of  the  consider- 
ation, thefe  is  an  end  of  the  PlaintiflTs  case  :  for, 
where  bounty  is  intended,  there  is  no  room  for  the  in- 
ference of  firand  from  the  inadequacy  of  the  price.  Liove 
and  affection  would  alone  have  supported  the  convey- 
ance, without  any  pecuniary  consideration,  and  will 
equally  support  it  when  there  is  a  pecuniary  consider- 
ation wholly  inadequate  to  the  value  of  the  estate. 


But  it  was  argued,  that  it  is  evident,  from  the  re- 
citals of  this  deed,  that  nothing  but  a  sale  for  a  pecu- 
niary consideration  was  in  the  contemplation  of  the 
parties,  and  that  the  words  ^^  natural  love  and  affec- 
tion,'^ afterwards  thrown  into  the  body  of  the  deed, 
could  not  have  the  effect  of  wholly  channring  the  true 
nature  of  the  transaction.  I  own  I  was  a  good  deal 
struck  by  the  entire  absence,  in  the  recitals,  of  all  al- 
lusion to  any  intention  of  bounty  on  the  part  of  the 
Grantor,  in  a  case  where,  from  the  great  dispropor-  . 
tion  between  the  price  and  the  value,  it  was  much  more 
properly  a  gift  than  a  sale  that  he  was  making  to  his 
nephew.  But,  on  looking  into  the  case  of  Filmer  v. 
Gott  (a),  where  this  point  underwent  so  much  consider- 
ation, I  find  that,  in  this  particular,  the  conveyance 
was  open  to  the  same  observation.  The  recital  stated 
nothing  but  the  pecuniary  consideration,  as  being  the 
foundation  of  the  deed.  The  words  ^^  love  and  affec- 
tion" were  introduced  afterwards,  just  as  they  are 
here :  yet  it  was  thought  necessary,  first  by  the  Court 
of  Chancery,  and  afterwards  by  the  House  of  Liords, 
to  direct  an  issue  to  try  whether  love  and  affection  did 
really  make  a  part  of  the  consideration  for  the  convey- 
ance. Now  if,  even  in  the  very  suspicidus  circum- 
stances under  which  the  deed  had,  in  that  caae,  been 

(a)  7  Bro.  P.  C.  70. 
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executed,  and  with  such  evidence  as  there  was  against 
the  Defendant,  from  his  own  admissions,  it  was  still 
thought  impossible  to  consider  it  as  not  speaking  the 
actual  sense  of  the  party  executing  it,  until  the  con- 
trary was  found  by  a  jury,  it  would  be  a  great  deal  too 
much  for  me  to  determine  that  love  and  affection  formed 
no  part  of  the  consideration  in  this  case,  where  there 
is  no  circumstance  from  which  I  can  infer  that  Samuel 
niiallej/  did  not  fully  understand  the  nature  and  eflect 
of  the  instrument  that  is  now  impeached. 
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1816. 


Whalley 

WUALLEY. 


To  direct  a  trial  would  be  nugatory,  even  if  there 
were  any  thing  like  a  ground  laid  for  it.  The  Plain- 
tiffs have  no  evidence  but  the  Answer  of  the  original 
Defendant.  He  has  made  no  such  admissions  as  wefe 
in  proof  against  Mr.  Goit.  Admitting  the  inadequacy 
of  the  pecuniary  consideration,  he  has  insisted  on  his 
uncle's  intention  of  bounty  in  his  favour. 

Mr.  Garth  alone  could  have  proved  what  instruc- 
tions he  received  from  Samuel  Whallei/  ;  and  it  is  to 
be  presumed,  from  the  respectable  character  which  he 
bore,  that  nothing  would  be  introduced  into  the  deed 
that  was  not  fully  authorised,  and  fully  understood  by 
the  person  who  was  to  execute  it.  It  would  be  impos- 
sible, therefore,  in  contradiction  to  the  Deed,  in  con- 
tradiction to  the  Answer,  and  to  the  Presumption,  to 
find  that  love  and  affection  did  not  constitute  a  part 
of  the  consideration. 

The  first  point  being  decided  against  the  Plaintiil?, 
it  is  unnecessary  to  consider  either  of  the  other 
questions. 


[Bill  dismissed,  without  costs.} 
SG9 
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^**"*'  GRETTON  V.  HA  WARD. 

July  96^ 

Derisctothe    qeARLE  EDWARD IIAWARD.hyYihWVLX, 

••■T.^        ji  *.      ^  devised  as  follows : — "  To  ray  wife,  Ann  Ilaward^ 

Wife ;  and  after  . 

her  decease  to  ^  ™y  ^^^^  ^"^  personal  estate,  she  first  paying  all  nay 

the  heirs  of  her  j^^^  debts  and  funeral  expenses ;  and,  after  her  decease, 

body  share  and  to  the  heirs  of  her  body,  share  and  share  alike,  if  more 

share  alike ;      than  one  ;  and,  in  default  of  issue  to  be  lawfully  be- 

and  in  default  grotten  by  me,  to  be  at  her  own  disposal."   And  he  ap- 

of  issue  to  be  pointed  his  said  wife  sole  Executrix  and  residuary 

*T  "  ^    ^.      Legatee  of  his  WilL 
gotten  by  him,        ^ 

to  be  at  her 

own  disposal.        ^^^  Testator  left  his  said  wife,  and  six  children  by 

A.  dies,  and  her,  him  surviving, 
leaves  six  child- 
ren by  his  said      A  Bill  being  filed  to  carry  the  trusts  of  the  Will 
wife;  held, that  i„to  execution,  the  cause   was  heard    at   the  Rolls, 

e  wi  e    00      ^iign  i,jg  Honour  was  pleased  to  direct  a  case  to  be 
an  estate  for  life  ^ 

onlv   and  that  ^"*  *^  ^^^  Common  Pleas,  containing,  among  others^ 

each'of  the  six  ^^  following  questions  :— 

children  took  a 

fee-simple  in  ^^  What  estate  Ann  Jffawardy  the  widow,  took   un* 

remainder,  ex-  der  the  will  of  her  late  husband  ?" 
pectant  on  the 

e   rmma  ion         ^^  j^  ^^  Estate  for  life  only,  then  what  Estate  each 
of  the  mothers     -.        -  ., ,        ,     ,        ,       ,         .,„,.,.   .. 
life  estate    in  children  took  under  the  said  WiU  ?  ' 

one  sixth  part, 

as  tenant  in  This  case  was  argued  in  Michaelmas  term  1815^  be- 

common.  fore  the  Judges  of  the  Common  Pleas,  who  returned 

the  following  Certificate,  in  answer  to  the  two  ques- 
tions above  stated. 
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Gretton 

V. 


"  That -4/1/1  Iloward^  the  widow,  took,  under  the  1816. 

Will  of  her  late  husband,  an  estate  for  life  only  in 
the  devised  premises  ;  and  that  each  of  her  six  child- 
ren took,  under  the  said  Will,  a  fee-simple  in  remain-  Haward. 
dcr,  expectant  upon  the  mother's  life-estate,  in  one 
undivided  sixth  part  of  the  premises,  as  tenant  in 
common  with  the  other  five  children  {a)^ 

Upon  this  certificate  the  cause  now  came  on  for  fur- 
ther directions  ;  when  Sir  A.  Piggoltj  Fonblanque  and 
Shadwelly  contended  against  the  Certificate,  that  the 
Widow  took  an  Estate  tail  under  the  Will :  and  Sir 
S.  Romilly,  Cookcy  Bellj  Wilson^  and  Rose,  appeared 
for  different  parties  interested  in  support  of  it. 

The  Certificate  was  confirmed. 

(a)  See  6  Taunt.  04.,  and  ments  on  this  case  are  re- 
t2  Marshall  0,  where  the argu-     ported. 
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The  joint  estiite  bein^  insufficiciit  to  pay  any  ftir- 
thor  dividend,  the  Assignees  under  the  Commission 
filed  a  Bill,  on  behalf  of  themselves  and  all  other  the 
joint  creditors  of  tlie  partnership  who  should  come  in 
and  contribute,  against  the  present  Defendants  as  ex- 
ecutors, and  other  persons  having  beneficial  interests 
under  the  will  of  Joshua  Knight y  claiming  (among 
other  things,)  to  be  paid  the  remainder  of  their  debts 
out  of  the  real  and  personal  estate  of  the  Testator^ 
ttftcr  payment  of  his  separate  creditors,  and  calling 
upon  them  to  account  for  the  same. 


11» 


18ir 
Addis 

V. 

Kkigbt< 


By  the  DcTroe  at  the  Rolls,  on  the  S6th  of  January ^ 
1812,  it  was  referred  to  the  Master  to  take  an  account 
of  the  partnership  debts,  and  it  was  ordered  that  the 
residue  of  the  Testator's  personal  estate,  after  pay- 
ment of  his  separate  debts,  should  be  applied  in  pay- 
ment of  such  partnership  debts  as  should  remain  un- 
^tisfied  after  applying  the  whole  partnership  estate 
Ui  liquidation  thereof,  and,  in  case  the  personal  es- 
^c^te  should  prove  insufficient,  then  the  Testator's  real 
Estate  was  declared  to  be  liable,  under  the  statute 
C«z)f  to  make  good  the  deficiency,  and  an  account 
^liere^f  was  also  directed. 

Under  this  Decree,  the  Plaintiff  proved  before  the 
Pilaster  the  balance  of  £1840  15.9.  dd,  remaining  due 
on  his  proof  under  the  commission;  but,  depending 

f 

Xipon  the  Bank  for  carrying  in  before  the  Master  the 

dC5385  Gs.  lOr/.,  which  was  the  balance  due  on  the 

iinsatisfied  acceptances,  in  further  exoneration  of  his 

liability,  confined  his  proof  to  the  former  sum,  and 

^was  called  upon  by  the  Bank  to  pay,  and  had  since 

actually  paid,  the  amount  of  those  acceptances. 


(a)  47  Cr€0.  3.  "  for  the  more  efiectaally  aecuring^  the  pay- 
ment of  traders'  debt*.'' 

I  4 


CASES  IN  CHANCERY. 


451 


life  of  the  survivor  ;'*  with  remainder  to  Trustees  and 
their  heirs  during  the  joint  lives  of  the  said  Edzcard 
Woodhouse  and  Ann  Thomas^  upon  trust  to  preserve 
contingent  remainders ;  but  nevertheless  to  permit  the 
said  Edward  Woodhouse  and  Ann  Thomas  to  receive 
the  rents  and  profits  during  their  joint  lives  ;  and  from 
and  after  their  several  deceases,  I  give  and  devise  all 
the  said  freehold,  leasehold,  and  copyhold  messuages, 
farms,  lands,  tithes,  and  hereditaments,  lastly  herein 
before  devised,  unto,  and  equally  between  all  the  child- 
ren of  the  said  Edward  Woodhouse^  Ann  Thomas^  and 
Mary  Secretan^  during  their  joint  lives,"   Sec.   and, 
after  several   remainders,   concluding  as   follows : — 
^^  Also,  I  give  and  bequeath  unto  my  dear  wife,  Ann^ 
all  the  rest  residue  and  remainder  of  all  my  real  estate 
not  hereinbefore  disposed  of,  and  all  other  my  estates 
and  interests  whatsoever,  vested  in  me  as  Mortgagee 
or  Trustee,  under,  or  by  virtue  of  any  Deed  or  Will, 
or  otherwise  howsoever,  and  all  the  rest  residue  and  re- 
mainder of  all  my  personal  estate,  ready  money,  and 
securities  for  money,  book-debts,  bills,  bonds,  notes, 
and  all  other  my  chattels,  effects,  and  personal  estate 
whatsoever,  and  of  what  nature,  kind,  and  quality, 
soever,  to  hold  to  her  my  said  wife,  her  heirs,  exe- 
cutors, administrators,  and  assigns,  subject  and  liable 
to  the  payment  of  all  my  just  debts,  funeral  expenses, 
and  legacies  hereby  given,  and  to  the  probate  of  this 
my  Will.''     And  the  Testator  appointed  hissaid  wife, 
and  the  )>efore-mentioned  Trustees,   Executrix,  and 
Executors,  of  his  said  Will. 


1816. 


Woodhouse 
Meredith. 


At  the  time  of  making  this  Will,  and  of  his  death, 

the  Testator  was  seised  and  possessed  of  considerable 

freehold  and  leasehold  estates  in  the  county  of  jETer^- 

fordy  and  of  personal  property  to  a  large  amount;  he 

was  likewise  mortgagee  in  possession  of  certaia  houres 
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1810. 

WOODUOUSE 
V. 

Meredith. 


and  premises  at  Kensington^  in  the  county  of  Middk' 
sex,  held  under  a  lease  from  Brazen-nose  College,  in 
Oxford,  by  virtue  of  a  deed  of  assignment  dated  the 
22d  of  October,  1795.  By  a  subsequent  indenture, 
dated  the  3d  of  November  following,  the  same  premises 
had  been  conveyed  to  him  in  trust  to  sell,  and  out  of 
the  produce  in  the  first  place  to  pay  himself  the  sums 
due  to  him  on  the  mortgage,  and  the  surplus  to  the 
mortgagor ;  and  he  accordingly  sold  a  part  in  bis  life- 
time, but  not  nearly  enough  to  pay  the  money  due  on 
the  mortgage. 


On  the  death  of  the  Testator,  which  took  place  on 
fbe  16th  of  January/,  1809,  his  widow  entered  into  pos- 
session of  the  entire  residue  of  the  Testator's  property 
devised  to  her  by  the  Will,  and,  among  the  rest,  of  the 
leasehold  premises  at  Kensington,  remaining  unsold, 
which,  with  the  concurrence  of  the  other  Executors, 
she  put  up  to  sale  by  public  auction,  but  died  before 
any  conveyance  could  be  made  to  the  purchasers,  hav- 
ing first  made  a  Will,  and  appointed  the  Defendant 
Meredith,  who  was  also  one  of  the  Executors  of  her 
husband's  Will,  her  sole  Executor,  by  whom  the  sales 
were  afterwards  completed. 

The  Bill  filed  by  Edward  Woodhouse  and  Ann 
TTiomas,  and  by  their  respective'  children,  and  the 
children  of  Marj/  Secretan^  prayed  a  declaration  that 
the  PlaintiflB  were  entitled  under  the  Will,  as  tenants 
for  life,  and  in  tail  in  remainder  respectively,  to  all  the 
leasehold  premises  at  Kensington,  belonging  to  the 
Testator  at  the  time  of  his  death,  or  in  which  he  was 
interested,  and  to  the  monies  arising  from  the  sale 
thereof,  and  an  account  accordingly. 


It  was  in  evidence  that  the  Testator  was  not,  for  a 
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long  time,  previous  to  the  date  of  his  Will,  nor  from 
thence  downwards  to  the  time  of  his  death,  seised  or 
possessed  of  any  estates  or  property  whatever,  either 
in  Kensington^  or  in  the  whole  county  of  Middlesex^ 
except  the  above-mentioned  leaseholds,  with  regard  to 
which  it  appeared  that  the  mortgagor  and  his  repre- 
sentatives had  at  different  times,  both  before  and  after 
the  Testator's  death,  applied  for  an  account.  On  the 
other  hand,  it  appeared  that  the  lease  from  Brazcn^nose 
College  had  been  renewed,  in  180S,  by  the  Testator, 
in  his  own  name,  he  himself  paying  the  fine  and  fees 
on  renewal ;  and  further,  that  the  whole  amount  of  the 
purchase  monies  received  from  the  sale  of  the  mort- 
gaged premises  was  insufficient,  by  upwards  of  j^SOQ, 
to  pay  what  was  due  for  principal  and  interest  upon 
the  mortgage.  It  was  admitted  tliat  the  Testator,  at 
the  time  of  making  his  Will,  had  other  mortgages 
besides  the  premises  at  Kensington. 


1816. 


WOODIIOUSR 

r. 

MeK  EDITH. 


The  single  question  now  was,  whether  these  lease* 
hold  houses  at  Kensington  passed,  under  the  devise  of 
^'  all  the  Testator's  freehold,  copyhold,  and  leasehold 
messuages,  &c.  in  the  county  of  Hereford,  and  in  the 
town  of  Kensington,**  to  his  wife  for  her  life,  and  after- 
wards, to  the  Plaintiffs,  Edward  Woodhouse  and  Ann 
ThomaSy  for  their  joint  lives;  or  whether  it  formed  a 
part  of  the  residue  given  absolutely  to  the  wife,  under  the 
description  of  ^^  all  other  his  estates  and  interests  what- 
soever re^/frfiw  him  as  Mortgagee  or  Trustee,  under  or  by 
virtue  of  any  deed  or  will,  or  otherwise  howsoever,  and 
all  the  rest  residue  and  remainder  of  all  his  personal 
estate,  ready  money,  and  securities  for  money ,  &c." 
and  ^'  all  other  his  personal  estate  whatsoever." 


Sir  Samuel  Romilly,  Bell,  and  Phillimore,  for  the 
Plaintiffs. 
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WOODIIOUSE 

V. 

Meredith. 


The  words  in  the  first  clause  do  not  necessarily  im- 
ply an  absolute  interest  in  the  estates  which  it  is  in- 
tended  to  pass,  but  will  extend  to  any  interest  of  a 
limited  nature.  Then,  with  regard  to  the  words  <^  all 
other  his  estates  vested  in  him  as  Mortgagee,  &c." 
what  do  they  amount  to  ?  Only  to  a  disposition  of  that 
which  he  had  not  already  disposed  of.  This  is  not  the 
mere  case  of  a  mortgage,  it  being  in  evidence  that  the 
Testator  considered  himself  as  having  acquired  the  ab- 
solute ownership  ;  and,  if  it  were  not  so,  yet  it  is  very 
clear  that  a  man  having  the  legal  c!4tate,  may  devise 
the  property  as  land  of  inheritance  if  he  pleases,  not- 
withstanding the  existence  of  an  equity  of  redemption. 
Clarke  v.  Abbot  (ff),  Noi/s  v.  Mor daunt  (ft),  Martin  v. 
Mowlin  (c).  Then  the  question  resolves  itself  into  a 
mere  question  of  intention,  which  must  be  decided  ac- 
cording to  the  presumption  aiTorded  by  evidence  ;  and 
here  we  have  the  case  of  an  uninterrupted  possession 
of  the  property  for  eleven  years,  coupled  with  the  cir- 
cumstance that  there  was  no  other  property  which 
could  pass  under  the  description  of  estates  in  the  town 
o(  Kensington. 


"^ 


Hart,  Martiny  and  Dowdcsxsell^  for  the  Defendant, 
the  Executor  of  the  widow* 

The  evidence  in  this  case  is  at  least  ambiguous. 
That  which  goes  to  establish  the  tact,  that  the  Testator 
considered  the  property  as  his  own  proves  too  much, 
and  that  of  the  property  having  been  mortgaged  for 
more  than  its  value  not  enough,  since  there  is  evidence 
on  the  other  side  that,  as  between  Mortgagor  and  Mort- 


(a)    3    Barn.    4. 37,    461. 
'2  Eq.  Ab.  COG. 

(ft)  2  Vera.   581.     Glib. 


Rep.  Cha.  2.  Cha.  Prec.  365. 
(c)  2  Burr.  9(J9. 
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gagee,  it  was  treated  as  a  redeemable  estate  up  to,  and  lSt6. 

nt  the  time  oP,  the  death  of  the  Testator.    Therefore  it 
follows  that,  at  the  time  of  making  his  Will,  he  was  ^^ 

himself  conscious  of  the  qualified  nature  of  his  interest ;     Mebedith. 
and   the  question  then  arises,  whether  there  is  any 
sufficient  evidence  of  intention  to  counteract  the  effect 
of  express  words ; — whether  the  Court  will  exclude 
the  operation  of  a  specific  devise  in  order  to  establish 
such  a  presumption.    Admitting  that  there  is  no  other 
property  to  which  the  first  words  Will  apply^  still  the 
Testator  has  used  words,  which  in  their  strict  accepta- 
tion will  not  suffice  to  pass  that  property,  while  in  a 
subsequent  clause  he  has  given  it  by  words  which  are 
immediately  calculated  to  give  effi^ct  to  the  bequest. 
The  burthen  evidently  rests  on  the  other  side  of  mak- 
ing out  a  case  of  intention  in  contradiction  to  these 
^express  words;  and  the  depositions  on  the  part  of  the 
Plaintiffs  fail  to  establish  it.    The  cases  cited,  are 
wholly  different. 

Sir  Samuel  Romilli/^  in  reply. 

The  Testator,  after  giving  to  his  wife  for  life  his 
leasehold  estates  in  the  town  o(  Kensington ^  devises  to 
the  Plaintiffs  all  other  his  leasehold  property  in  the 
county  of  Middlesex^  not  before  by  him  given ;  and  the 
first  question  is,  whether  the  Testator  had  any  pro* 
perty  to  which  these  latter  words  would  apply.  It  is 
not  whether  he  had  the  absolute  property  in  any  lease* 
hold  estates  in  Middlesex^ — but  any  property *^any  in- 
terest whatever,  which  would  be  sufficient  to  raise  a 
question  of  election.  The  answer  is,  that  he  had  such 
an  interest  in  these  premises  at  Kensington;  and,  if  the 
case  rested  here,  the  argument  would  be  at  least  as 
good  for  the  Plaintiffs  as  for  the  Defendant.  Then, 
admitting  the  evidence  as  to  the  stat^  of  the  property^ 
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181G.         iiiat  makes  the  case  quite  decisive  in  favour  of  the 
...  former ;  for  it  is  proved  that  there  wils  no  other  pro- 

WOODHOUSE  ,  ,         , 

:;.  perty  in  the  county  of  Middlesex^  but  that  which  is  the 

Meredith,     subject  of  dispute ;  and  it  also  appears  that  the  Testator 

was  in  fact  possessed  of  other  mortgage  property,  to 
which  the  second  residuary  clause  may  strictly  apply ; 
RO  that  the  words  ^^  all  other  my  estates  vested  in  me 
as  Mortgagee/'  being  taken  as  necessarily  referring  to 
the  former  devise  of  these  very  mortgaged  premises, 
so  far  from  being  against  us,  turn  powerfully  in  our 
fiivour.  Then,  if  the  Testator  meant  that  any  thing 
should  pass  under  the  description  of  his  leaseholds  at 
Kensington^  and  in  Middlesex^  it  is  very  evident  that 
be  intended  the  beneficial  interest  should  pass,  and 
not  the  bare  legal  estate,  having  given  it  for  life  to  the 
same  person,  (his  wife,)  whom  he  afterwards  constitutes 
his  residuary  legatee.  To  construe  it  otherwise  would 
be,  therefore,  to  make  her  a  Trustee  for  herself  as  to 
this  particular  portion  of  the  residue. 


July  29.  The  Master  of  the  Rolls. 

The  only  question  in  this  case  is,  under  which  of  the 
clauses  in  the  Will  the  leasehold  premises  at  Kerning^ 
ton,  which  the  Testator  had  in  mortgage,  are  to  be 
considered  as  comprehended ;  whether  under  those  ia 
which  he  speaks  of  his  ^^  leasehold  messuages,*'  or  under 
the  residuary  clause  by  which  he  disposes  of  ^^  all  other 
his  estates  vested  in  him  as  Mortgagee."  In  strictness, 
this  was  a  mortgage,  and  not  the  leasehold  property  of 
the  Testator ;  but  the  point  now  in  dispute  is,  whether 
he  did  not  intend,  that  what  ever  interest  he  might  have 
in  these  premises  should  pass  by  the  former  clauses, 
although  under  an  improper  denomination. 


A 
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It  is  admitted  that  the  Testator  had  no  leasehold 
property,  either  at  Kensington,  or  any  where  else  in 
the  county  of  Middlesex,  unless  these  mortgaged  pre- 
mises are  to  be  so  considered  ;  and  it  is  obvious,  from 
the  nature  of  the  limitations  and  provisions  in  the 
Will,  that,  if  they  at  all  pass,  it  is  the  absolute  interest 
in  them,  and  not  the  mere  legal  estate,  that  is  to  be 
considered  as  being  disposed  of.     Now  it  seems  very 
clear  that  the  Testator  conceived  there  was  some  pro- 
perty in  the  town  of  Kensington  which  he  might  dis- 
pose of  as  his  own  ;  since  it  is,  otherwise,  impossible  io 
account  for  his  specifying  that  particular  place.     The 
residuary  clause  is  by  no  means  clearly  expressed.    If 
by  ^^  other  estates  and  interests  vested  in  him  as  Mort- 
gagee/' he  means,  other  estates  than  those  before  given, 
that  would  imply  that  he  had  antecedently  disposed  of 
some  mortgage  property ;  but  it  does  not  appear  what 
that  could  have  been,  unless  the  preceding  clauses  bo 
taken  to  comprehend  the  premises  at  Kensington,  But 
supposing  this  residuary  clause  were  to  be  construed 
as  including  all  the  Testator^s  mortgage  estates  and 
interests,  still  the  question  would  remain,  whether  he 
intended  to  designate  the  Kensington  property  as  part 
of  his  mortgage  interest,  or  whether  ho  intended  to  in- 
clude it  in  the  preceding  clauses  as  part  of  that  pro- 
perty whicli  he  conceived  to  be  his  own.    It  is  admitted 
that  the  Testator  had,  in  fact,  other  mortgages  besides 
these  premises  at  Kensington ;  so  that  the  residuary 
clause  will  not   remain   inoperative,  even  supposing 
these  mortgaged  premises  should  not  be  comprehended 
in  it. 


1816. 

WOODHOUSE 

V. 

Meredith. 


In  this  respect,  the  case  is  distinguished  from  that  of 
Davis  v.  Gibbs  (a),  in  which  it  was  impossible  to  give 


(a)  3  P.  W.  26. 
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chaser  was  PlaintiiT,  and  arc  altogether  diiTercnt  from 
a  case  where  the  Settlor  comes  into  this  Court  for  the 
purpose  of  defeating  his  outi  settlement.     A  purcha- 
jser  has  in  Equity  the  same  rights  as  at  Law,  under 
Che  statute  ;  and  the  voluntary  settlement ,  as  against 
liim^  cannot  stand.     But  the  party  who  made  the  set- 
tiement  has  no  right  to  disturb  it.     As  against  him- 
^elf^  it  is  valid  and  binding.     A  Court  of  Equity  re- 
^nains  neutral  with  respect  to  it.    It  will  not  impede 
'the  sale  by  which  he  seeks  to  get  rid  of  it,  as  was  de- 
eded by  ThehoRD  Chancellor  in  the  case  of  Pul- 
^mMrtofi  V.  Pulverioft  (a) ;  but  neither  will  it  assist  him. 
Xt  will  not  interfere  in  any  manner  respecting  it. 


1817. 


In  this  case,  there  is  no  party  before  the  Court  who 
is  an  object  of  the  provisions  of  the  statute.    The 
"V^endor  is  not  within  the  contemplation  of  the  statute, 
purchaser  might  claim  the  benefit  of  it ;  but  he 
not — he  repudiates  it.    As  between  the  Settlor, 
the  objects  of  the  settlement^ .  it  is  a  perfectly 
''^'^ding  settlement ;  and  the  Plaintiff  has  no  ground 
3ver  for  the  relief  he  prays. 


ception  allowed.    Bill  dismissed^  without  costs.] 

Reg.  Lib.  B.  834. 


(a)  18  Yes.  84. 
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BOZON  V.  FARLOW. 


Rolls. 
March  29,  21. 


THIS  was  a  Bill  for  the  specific  performance  of  an  Specific  per- 
a^rcemcnt  contained  in  the  following:  paper,  which 

11       •     ,^i  .     .^       .  »^  ^     ,               1    1       «  agreement  for 

was  signed  by  the  Plaintiff  and  Defendant,  and  dated  geHin^tijeK  -•. 

23d  of  June,  1814.  nessofanattor- 

uey,refu8ed,up- 
"  Propositions  between  Mr.  Farlow  and  Mr.  Bozon.  on  the  Bill  of 
Mr.  Farlow  proposes  to  give  ^£^3073  to  Mr.  Bozon  for  *he  Tender, 
hisbusinessonthefollowingcondition:— First,  £1000  **^ere  being  no 
to  be  paid  on  the  1st  oi  Sept.  next,  from  which  time  the  ®j^P^"  ^^'^\ 
business  to  be  carried  on  in  their  joint  names,  and  so  the  Court  m'irht 
to  continue  till  within  ten  days  from  the  end  of  Easter  ^^  enabled  to 
term  next. — The  remaining  £2075  to  be  paid  as  fol-  carry  it  into  ef- 
lows:— £1000  in  Easter  term  1816,— and  £1075  in  feet  on  his  part, 
Easter  terra  1817.     The  whole  profits  of  the  businesis  "n  return  for 
will,  to  within  ten  days  of  the  end  of  Easter  term  next,  the  Defendant's 
be  received  by  the  said  Mr.  Bozon,  and  from  that  P^'^c*^"®  mj- 
period  the  whole  business  to  be  transferred  to  Mr.  ,  .  ,. 

Farlozc.     The  payment  of  the  £2075,  to  be  secured  by  ^j^^g  generally 
the  warrant  of  attorney  of  Mr.  Farlow,  to  be  given  at  applicable  to 
the  time  of  signing  this  agreement,  on  which  judgment  transactions  of 
may  be  immediately  entered  up ;  and  if  Mr.  Bozon  this  nature  so 
wishes  it,  Mr.  Farlow  is  to  give  three  notes,  two  for  "  ^^  ^®"® 
£1000  each,  and  the  other  for  £1075,  payable  at  the  ^»t^»nt^«^«- 

times  within  mentioned.     Mr.  Bozon,  on  his  part,  un-  ,,       ,  ,         „ 

.  "^      '  '^usual  clauses 

dcrtakes  that  the  net  profits  of  his  business  for  the  last  ^^  ^^^  inserted 
three  years,  has  been  jr2000  a  year,  and  upwards.  Jq  an  instru- 
The  fixtures  of  Mr.  Bozon^s  ofiice,  to  be  taken  by  Mr.  ment  to  be 

drawn  up  in 
pursuance  of  the  agreement.     Qu.  Whether  such  an  agreement  is  in 

its  nature  valid,  upon  the  ground  either  of  morality  or  of  public  policy? 
Qu.  If  legally  a  valid  agreement,  whether  it  i^  of  such  a  nature  as  is 
capable  of  bping  enforced  in  equity  ? 
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1S10.  Farlow  at  a  fair  valuation,  and  Mr.  Farlow  is  to  have 

the  option  of  purchasing  the  lease  of  Mr.  Bozon'% 
dwelling-house  and  offices,  at  the  sum  he  has  laid  out 
Farlow.  in  the  improvements  thereof,  the  same  not  to  exceed 
£9O0y  and  to  make  his  election  whether  he  will  take 
such  house  on  or  before  Michaelmas-day  next.  From 
the  1st  of  September^  the  business  to  be  carried  on  in 
the  names  of  Bozon  and  Farlow.  In  case  any  articled 
clerk  or  clerks  shall  be  taken  by  Mr.  Bozon  alone,  or 
Mr.  Bozon  and  Mr.  Farlow  jointly,  one  third  of  the 
premium  to  be  received  is  to  be  retained  by  Mr.  Bozon^ 
and  the  remaining  two-thirds  to  be  paid  to  Mr.  Far^ 
loWy  it  being  understood  that  no  clerk  is  to  be  taken 
to  board  in  the  house.  Mr.  Farlow^  on  Mr.  Bozon^s 
going  out,  to  take  an  assignment  of  the  articles,  with 
usual  clauses." 

At  the  time  of  this  paper  being  signed,  and  for  many 
years  previous  thereto,  the  Plaintiff  had  carried  on  an 
extensive  business  as  an  attorney  at  Plj/mouth  Dock  ; 
and  the  Bill  stated  that,  being  in  London  in  the  month 
of  June  1814,  he  had,  on  the  I5th  of  that  month,  an 
accidental  meeting  with  the  Defendant,  who  was  then 
an  attorney  practising  in  Ltondony  and  who  informed 
him  at  the  time  of  such  meeting  that  he  was  desirous 
of  leaving  London  and  commencing  business  in  the 
country,  upon  which  the  Plaintiff  said  that  he  himself 
wished  to  retire  from  practice  ;  and,  if  the  Defendant 
chose  it,  would  dispose  of  bis  business  to  him.  The 
Defendant  appearing  to  be  pleased  with  the  proposal, 
a  treaty  was  entered  into,  and  several  subsequent 
meetings  took  place  between  them,  during  which  the 
Plaintiff  explained  to  the  Defendant  the  nature  and 
extent  of  his  business,  gave  him  an  opportunity  of  in* 
specting  the  books  of  his  agents  in  London^  and  pr€>- 
posed  to  him  to  go  down  to  Plymouth  to  make  further 
inquiries  and  examination  at  his  office,  but  which  the 


\ 


fioZON 

V, 
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Defendant  declined,  saying  he  was  well  satisfied  with  1?^^- 

the  information  he  had  already  acquired,  and  with  the 
PlaintifTs  assurance,  and  offer  to  undertake,  that   his 
business  had  yielded  upwards  of  .fSOOO  net  profit  per       Farlow. 
anmim^  for  the  three  years  preceding.     The  sum  pro- 
posed to  be  given  and  received,   by  way  of  premium, 
was  i?5000,  to  which  .£75  was  afterwards  added  in 
consequence  of  a  discussion  respecting  payment  of  in- 
terest, the  Plaintiff  agreeing  to  accept  this  addition 
in  lieu  of  interest.     A  discussion   also  took  place  re- 
specting the  security  to  he  given  for  payment  of  the 
instalments,   the  Defendant  having  first  offered  landed 
security,  but  afterwards  altering  his  mind,  and  pre- 
vailing on  the  Plaintiff  to   be  satisfied,   instead  of  it, 
w  ilh  the  security  expressed  in  the  paper  already  men- 
tioned.     The   paper   was   then   signed,   the  Plaintiff 
having  previously,  as  the  Bill   alleged,  stated  to  the 
Dofondant  that  he  had  a  brother  who  was  then  settinir 
up  the  business  of  an  attorney  at  Pljjmoulh  DocA',  and 
tliat  he  could  not  be  answerable  for  the  disposition  of 
his  clients  ;  but  the  Defendant  said  he  would  take  his 
chance.     The  Bill  tlien  charged  that,  at  the  time  of 
signing  the  paper,  it  was  agreed  between  the  parties 
that  articles  of  agreement  should  be  regularly  drawn 
up  and  executed  by  each  of  them  on  the  evening  of  the 
same  day,  at   the   office  of  the   Plaintiff's  agents   in 
Ijomlon  ;  that  the  articles  were  drawn  up  accordingly 
by  the  Plaintiff's   directions,  but  tlie  Defendant  did 
not  attend  at  the  ofRce  pursuant  to  his  engagement ; 
and  that,   though  frequently  applied  to,  ^hc  had  ever 
ttince  refused  to  complete  the  agreement. 

The  Defendant  by  his  answer  admitting  the  signa- 
ture of  the  paper,  and  the  treaty  which  led  to  it,  in- 
sisted that  the  paper  in  question  was  drawn  up  by  the 
Plaintiff's  agent  in  presence  of  the  Plaintiff  and  De- 

Vol.  I.  2  H 
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lUt-         Andtnty  only  as  the  heads  of  an  arrangeoient  intended 

^""^^^^^"^^     fi>f -tbe^eonaideration  of  both  pvtrtiea,  and  Vy  no  oeani 

^^^^        as  a  conduaive  or  bjiiding  agreement  be^^on  theai^ 

Fablot*       l^nt  eaeh  to  be  at  liberty  to  alter  or  aHp|;et)ier  reject 

ithem  at  any  time  preyious  to  the  execution,  of  the  arti« 

«l98  of  a(i;reenient  which,  he  admitted,  were  to  be  pro- 

imred  and  e9:eciited  on  the  same  evening,  in  case  the 

parties  should  mutual)^  approve  of  the  terms,  but  not 

•otherwise. 

A  nother  ground  of  defence  taken  vaa,  that  the  Plains 
4iff  had  made  a  blse  represealatioii  relative  to  his  bro- 
ker, who  had  served  his  clerkship  in  his  office,  and  had 
just  then  set  up  in  business  for  himself  at  Pljfmauik 
j^ock  aforesaid,  but  with  whom  he  stated  that  he,  Che 
Plaintiff,  had  no  intercourse  or  connection,  with  the 
yiew,  as  the  Defendant  believed,  of  persuading  hina 
4hat  he  had  nothing  to  apprehend  from  that  quarter, 
whereas  he  found,  after  leaving  the  Plaintifi^  that  at 
4hat  very  time  the  Plaintiff  and  bis  brother  were  re» 
siding  tG^ther  at  the  same  hotel  on  the  most  fiiendly 
footing ;  in  consequence  of  which  discovery  he  wrote 
to  the  Plaintiff  for  an  explanation,  but  received  no 
Unswer,  which  made  him  refuse  to  have  fuiy  fiif  ther 
concern  in  the  negociation. 

A  third  ground  insisted  upon  was,  that  the  Plaintiff 
was  entitled  to  no  relief  in  Equity,  inasmuch  as  all  the 
matters  contained  in  his  Bill  might  be  tried  and  deterw 
ipioed  at  lan^ 

The  Plaintiff's  brother  was  examined  as  a  witness 
on  the  part  of  the  Defendant,  to  prove  that,  althoiigh 
tbere  had  been  a  coolness  between  them,  their  dlisa- 
greement  h^d  been  n^de  up,  und  they  were  on  per- 
fectly good  terms  at  the  time  of  the  Defendant  ^nter^ 
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ing  into  the  alleged  agreement ;  that  lie  had,  in  fact,  1?^^* 

at  that  time,  obtained  promises  from  several  of  his 

brother^s  clients  to  transfer  their  business  into  his 

hands ;  that  the  Plaintiifhad  repeatedly  advertised  for        ]F4Rxoif, 

a  partner,  as  being  him^^elf  about  to  retire  from  prac« 

tice,  before  his  negociation  with  the  Defendant,  and 

had  even  offered  to  dispose  of  the  business  for  a  leas 

sum  than  the  Defendant  proposed  to  give  for  it ;  aii4 

that  the  business  it5$elf  was  not  of  a  saleable  descriptioBy 

as  being  principally  in  Common  Law  and  Bankruptcy. 

On  the  other  liand,  it  appeared  from  the  evidence  of 
the  London  agent  emplojred  to  draw  up  the  paper  in 
question,  that  the  first  meeting  between  the  parties  at 
which  the  Deponent  was  present  took  place  on  the  daj 
before  that  on  which  th^  paper  was  signed ;  that  he 
then  received  instructions  to  draw  up  the  paper,  the 
signature  of  which  was  only  deferred  in  consequence 
of  some  difficulty  as  to  the  security  proposed  to  be 
given  by  the  Defendant.  The  evidence  then  proceeded 
to  confirm  the  statement  in  the  Bill  as  to  the  voluntary 
communication  by  the  Plaintiff  at  their  subsequent 
meeting,  and  previous  to  the  signature  of  the  paper, 
of  the  circumstance  of  his  brother  having  set  up  in 
business ;  and  it  added,  that  the  Plaintiff  also  at  the 
same  time  informed  the  Defendant  that  he  had  before 
advertised  the  business  for  sale,  and  that  it  was  a  busi- 
ness likely  to  be  not  so  productive  in  time  of  peace  as 
it  had  been  during  the  war.  That  the  Defendant  asked 
the  Deponent  whether  it  was  not  to  be  apprehended 
that  the  brother  of  the  Plaintiff  might  take  away  a  great 
part  of  the  business ;  to  which  the  Deponent  replied 
that  there  was  no  answering  for  the  caprice  of  clients, 
but  he  did  not  think  there  was  much  ground  of  appre^ 
hension  in  that  quarter^  after  the  Defendant  bitd  b^o 

SH2 
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tent ;  besides  which,  the  report  of  the  case  is  extre- 
mely imperfect. 

The  reasoning  in  Hughes  v.  Sayeris  directly  at  va- 
riance with  the  Plaintiff's  claim ;  going  on  the  per- 
wnal  enjoyment  intended  for  the  survivor^  which  he 
oonld  not  have  had  unless  he  were  alive  at  the  lime 
of  the  contingency  happening.  It  therefore  establishes 
the  very  distinction  which  in  this  case  would  operate 
to  exclude  the  Plaintiff.  In  Beauclerky.  Dormer  (a), 
Lord  Hardwicke  held  the  gift  over  to  be  void,  the 
words  of  limitation  not  being  suffered  to  restrain  the 
general  construction  of  a  dying  without  issue,  to  an 
indefinite  failure  of  issue.  There  indeed  the  limita- 
tion over  was  not  to  the  survivor,  but  the  intention 
in  fiavour  of  a  particular  individual  was  as  strongly 
Aiarkcd  as  if  that  word  had  been  used. 


1817. 


MaitsieV 

V, 

HvDtotff. 


The  Mastkr  of  the  Rolls: 
I  think  the  bequest  over  in  this  case  is  too  remote, 
bequest  to  A.  after  the  death  of  B,  does  not  im- 
2»ort  that  A.  must  himsclt'  live  to  receive  the  legacy. 
*^lie  interest  vests  at  tlie  death  of  the  Testator,  and  is 
'^^oransmissible  to  representatives  who  will  take  when- 
^^vor  the  event  of  B/s  death  may  happen.  So,  if 
bequest  be  to  il.  in  case  B.  shall  die  without  is- 
le. If  that  were  allowed  to  be  a  good  bequest, 
l/s  representatives  would  be  entitled  to  take  at 
rhatever  time  the  issue  might  fail.  It  is  for  that 
that  it  is  held  too  remote.  But  if  il.  is  per*' 
moBsJlj  to  take  the  legacy,  then  the  presumpti(m  is 
<«tnmg  that  an  indefinite  failure  of  issue  could  not  b^ 
In  the  Testator's  contemplation. 


facie,  a  bequest  over  to  the  survivor  of  two 
persons^  after  the  death  of  one  without  issue,  fur- 

(a)9Atk.806/ 

K8 
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tures  to  it.  All  that  remains  is  the  mere  unsupported 
imputation  of  a  fraudulent  preference  pf  the  Plaintiff's 
brother.  ^"^''^ 

V, 


Then  it  is  said,  this  paper  was  not  a  final  agree- 
ment, but  mere  proposals  for  an  agreement.  But  thej 
>vere  accepted  proposals,  and  therefore  equally  bioding 
in  a  Court  of  Equity  with  a  more  formal  instrument. 
They  were  signed  by  both  parties,  after  a  full  undef«- 
^tanding,    and  with  mutual  confidence. 

With  respect  to  the  remedy  being  only  at  law,  in 
this  case,  as  a  case  of  personal  chattels,  though  no 
precise  instance  can  be  found  of  a  similar  agreement 
enforced  in  Equity,  yet  there  are  many  which  come 
up  to  it  in  priqciple.  Buxton  v.  Lister  (a).  Peacock  v. 
Peacock  (J)),  The  difference  between  the  present  case 
and  that  last  cited  is  only  as  to  quantity.  Here  it  is 
the  entire  interest  which  is  the  subject  of  the  contract. 
There  it  was  only  a  partnership  share :  but  Ball  Vh 
Coggs  (c)  was  not  the  case  pf  a  partnership ;  and  it 
might  just  as  well  imve  been  said,  in  that  case  as  in 
this,  that  the  proper  remedy  was  at  law.  The  true 
principle  is,  that  Equity  will  relieve  in  all  cases  where 
an  agreement  is  of  such  a  nature  that  it  cannot  be 
substantially  carried  into  effect  at  laiv« 

Another  objection  was  made  to  this  species  of  con- 
tract in  the  case   of  B^nn  y-  Guj/  (rf),  viz.  on   th^ 

(a)  3   Atk.   383.       Vide  IGl.  Afason  y.  Jrmiia^e^  IS 

Anon.  2  Vcs.  629.      Citd  v.  Ves.  37. 
If^tider^  1  P.  W.  570.  Capper  (b)  10  Ves.  49. 

V.  Harris^  Bunb.  135.    Nut-  (c)  1  Bro.  P.  C.  296. 

broicn  v.  Thornton^  10  Ves.  (d)  4  East  190. 


Faulow. 
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^16*  grocmd  of  its  being  central^  to  the  policy  of  the  law, 
and  to  principles  of  morality  and  good  eonscienee,  to 
carry  sticb  an  agreement  into  execution  ;  it  being  re- 
presented as  inconsistent  with  the  duty  of  an  attorney 
to  transfer  to  another  the  confidence  reposed  in  bim 
by  bis  clients.  But  bow,  if  such  an  objection  wer^  to 
prevail,  could  an  attorney  be  justified  in  taking  a 
partner,  or  eten  admitting  a  clerb,  into  bis  office? 
And  what  is  there  to  distinguish  the  case  of  an  attor- 
ney firom  other  cases,  for  instance,  that  of  a  medical 
man,  in  whom  the  same  or  a  higher  species  of  personal 
confidence  is  reposed  by  his  patients  ? 

Fonllanque^  Hartj  and  Newland^  for  the  Defettdabt. 

In  Bunn  r.  Guy  (o),  the  parties  were  sent  to  law, 
but  not  till  after  the  Lord  CHancettor  had  exprefinied 
bis  great  disapprobation  of  that  species  of  contract^ 
and  considerable  doubts  of  its  legality.  The  confi- 
dence reposed  in  an  attorney  by  his  clients  is  not  the 
subject  of  bargain,  not  an  article  which  may  be  tinans- 
fi^rred  from  one  man  to  another  at  pleasure.  If  it  be  a 
part  of  the  policy  of  the  law  to  prevent  the  execution 
of  contracts,  the  effect  of  which  would  be  to  destroy 
social  confidence,  this  is  of  that  very  species  of  eon- 
tract.  The  cases  of  partnership  are  widely  different 
from  such  a  case  as  the  present.  When  an  attorney 
admits  another  into  partnership,  it  is  under  die  same 
obligation  of  secrecy  as  io  the  concerns  of  bis  clients 
by  which  be  himself  is  bound ;  and  bis  own  previooa 
obligation  still  continues  in  full  force.  But  here  is  a 
transfer  attempted  to  be  made  to  a  third  person,  be- 
tween whom  and  the  bargainor  or  bis  clients  there  is 

(a)  4  East  190. 
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fio*  obligation  t?hateyer,  of  all  {be  pritmte  concern  of 
those  clients. 

In  all  cases,  if  a  party  ha^  a  legal  rigbf  be  bad  a 
legal  l^medy ;  and  thifre  is  nothing  in  the  nature  df 
this  contract  that  calls  for  a  specific  pnacfornMSte  hi 
Equity. 

Besides,  Mie  loose  and  hneeurate  icharaeter  df  *Q(e 
tnstniment  is  such,  that  if  the  agreeibent  were  kt 
itself  of  a  nature  to  be  carried  into  etecufioft,  a  Gottt 
or  Equity  could  not,  in  this  instance,  decree  a  specific 
performance.  In  many  cases  trhere  patties  have  en- 
tered into  articles  with  reference  to  «  more  formal  in- 
strumenf  hereafter  to  be  executed,  although  it  may  be 
evident  that  th^  did  tfot  consider  those  articles  as  in: 
themselves  constituting  a  binding  contract;  yet,  it 
appearing  that  the  articles  were  so  entered  into  upoif 
the  (kith  of  a  settled  mutual  understanding,  a  speciiBe 
performance  has  been  decreed  in  Ais  CoCrft,  as  of  aif 
actual  agreement.  But  in  such  cases  ^e  Court  has 
always  loohed  at  f h^  termd  of  the  instriftnent ;  anfl^ 
when  it  has  been  seeti  pkiinly  fliat  it  was  li  mere  IoosIbt 
and  undigested  set  of  proposals,  meant  to  form  fhe^ 
basis  of  a  ftfture  agreement,  but  ndt  considered  by 
either  party  as  in  itself  of  the  essence  of  an  i^reement^ 
the  Court  has  refund  to  execorte  it. 


1816. 


BozoN 

V. 

PAaiow. 


The  present  is  clearly  a  case  of  tbat  description. 
One  of  the  heads  of  these  proposals,  always  referring 
to  a  regular  instrument  (which,  it  will  be  rememberedi 
had  been  directed  to  be  draWn  up,  and  a  time  for  its 
execution  fixed,)  is,  ^^  The  usual  clauses  to  be  in- 
serted." What  are  the  ^^  usual  clauses''  in  an  agree- 
ment like  this  ?  An  agreement  for  the  sale  of  tiie 
Phintiff'^s  business  as  an  attorn^  at  PtymoMh 
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1817. 


CHRISTIE  V.  CRAIG  and  Others. 


Feb.  27. 


Sir  Samuel  Romilly  moved,  on  the  part  of  the  Plain* 
tiff,  a  part-owner,  for  an  injunction  to  restrain  tlie      injanctionto 
sailing  of  a  ship,  unless  upon  security  given  by  the  restrain  the  nil- 
Defendants,  the  other  part-owners,  to  die  amount  of  ingof  aship 
hift  share.     It  appeared  that  the  ship  was  intended  to  upon  the  appll* 
sail  the  next  day,  and  the  affidavit  in  support  of  the  cation  of  a  part- 
motion  did  not  state  any  circumstances  wluch  might  owner,  refused ; 
have  accounted  for  the  Plaintiff's  delay  in  applying  ;  where  the  ship 
but  it  was  nevertheless  urged  that,  as  all  the  Defend-  ^w  intended  to 
ants  mast  be  taken  to  have  known  of  the  rule  by  which  ®*'^  **"•  "®^^ 
part-owners  are  bound,  via.  not  to  send  a  ship  to  sea  "^y*  ^^^  *^"'" 
against  the  consent  of  the  other  part-owners,  without  "®*  "PP^ar  by 
giving  security,  they  had  no  right  to  object.  the  affidavit  filed 

in  support  of  the 

7^  Lord  Chancellor,  however,  said,  that  the    , 
-mmm  •     .^  ,  .  i       ..  ,  there  werc  any 

.fJaintiff  came  too  late,  just  as  the  ship  was  about  to    . 

CI  rcQ  instances 

;  and  that  he  would  make  no  order,  at  least  with-  ^^  account  for 

knowing  what  opportunity  the  party  might  have  ^i^^  Plaintiff's 

fca-d  of  coming  sooner,  when  he  bad  lain  by  till  after  ^^\^y  |q  apply- 

r-parties  were  made,  exposing  the  Defendants  ing. 
the  risk  of  demurrage,  and  other  like  consequences. 


^o  Order  was  made. 
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on  the  contrary,  is  an  agreement  which,  if  to  be  eyc- 
^  cuted  at  all,  can  only  be  executed  in  the  >yay  of  com- 
pensation. 

It  is  a  general  rule  that  Equity  will  not  decree  a 
specific  performance  in  cases  of  agreements  respecting 
personal  chattels  :  the  only  decided  case  of  exception 
.  to  this  rule  is  that  of  a  partnership ;  and  the  reason 
is,  that  auppose  an  agreement  for  a  partnership,  and 
that  one  of  the  parties  afterwards  refuses  to  perform 
it,  the  otlier  could  have  but  a  very  inadequate  and 
doubtful  remedy  at  law.  There  would  be  no  possible 
mode  of  calculating  profit  and  loss,  and  the  damages, 
if  any  were  recovered,  would  of  necessity  be  very  in- 
considerable. But  in  this  case,  if  an  action  would 
lie  at  all,  the  relief^  to  be  obtained  by  it  would  be  pre? 
cisely  of  the  same  nature  as  that  which  a  Court  of 
Equity  could  give. 

The  single  point  that  remains  is,  whether  the  Plain- 
tiff, supposing  it  to  be  a  case  for  specific  performance, 
is  entitled  to  such  a  decree  upon  the  evidence,  which 
amounts  to  gross  misrepresentation,  and  to  a  surprise 
upon  the  Defendant,  at  least,  if  not  to  a  positive  fraud, 
in  respect  of  the  brother's  having  set  up  in  business. 

Sir  S.  RomiUy  in  reply. 

This  is  not  the  case  of  a  personal  chattel,  as  to 
which  it  is  said  that  Equity  will  not  decree  a  specific 
performance  ;  nor  has  it  any  analogy  to  that  case ;  the 
rule  being  only  that  this  Court  will  not  assist  the  pur- 
chaser of  a  personal  chattel,  by  giving  him  the  thing 
contracted  for,  upon  the  ground  that  he  may  have  full 
compensation  in  damages.  In  the  present  case,  on  the 
contrary,  the  purchaser  would  be  entitled  to  relief  in 
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1816. 


Bozox 
Farlow. 


BozoN 
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1816.  Now,  the  business  of  an  attorney  consists  in  bis  being 

employed  by  others,  from  the  confidence  which  they 
repose  in  bis  skill  and  integrity.  In  what  way,  then, 
Farlow.  is  the  Court  to  decree  the  transfer  of  such  a  business  ? 
What  is  it  that  I  am  to  direct  Mr.  Bozon  to  do  towards 
the  fulfilment  of  his  part  of  the  contract  ?  The  Court 
must  be  able  to  prescribe  to  both  parties  what  it  is  that 
they  are  reciprocally  to  perform.  The  very  ground  oq 
which  the  jurisdiction  of  a  Court  of  Equity  in  decree- 
ing a  specific  performance  is  founded,  is,  that  it  is  able 
to  give  possession  of  the  very  thing  which  is  the  sub^ 
ject  of  the  agreement,  and  which  a  Court  of  Ls^w  can- 
liot  do.  But,  when  I  order  Mr.  Farlow  to  pay  his 
£3075,  in  what  way  am  I  to  proceed  in  order  to  put 
him  in  possession  of  Mr.  BozorCs  business  ?  What  acts 
am  I  to  direct  Mr.  Bozon  himself  to  perform,  in  order 
«  (p  efiect  that  purpose  ? 

if 

In  the  case  of  Bunn  v.  Gu^  (fl),^there  was  no  occa« 

sion  to  consider  whether  the  a^eement  could  be  spe- 
cifically performed;  the  only  question  was,  whether 
there  was  a  legal  consideration  for  the  securities  that 
had  been  actually  executed.  In  that  case,  however, 
there  were  means  devised,  by  which  Mr.  Carpenter's 
business  mi£;ht  have  been  made  to  pass  into  the  hands 
of  the  other  parties;  for  it  was  stipulated  that.  Ii^ 
should  not,  in  future,  practise  as  an  attorney  within 
150  miles  o( London;  that  he  should  permit  his  nam^e 
to  I>e  used  in  the  firm  for  a  considerable  time  after  be 
quitted  the  business;  lastly,  and  principally,  that  he 
should  endeavour,  by  all  the  means  in  his  power^  to 
influence  and  induce  his  clients  to  become  tlie  clients  of 

I 

Bunn  and  Guy.  The  Lord  Chancellor  doubted  not  only 
the  propriety,  but  the  legality,  of  some  of  those  con- 

(a)  4  East  100. 
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ditions;  and,  though  it  was  ultimately  determined 
that  they  were  not  illegal,  I  think  that  he  would 
hardly  have  decreed  them  to  be  specifically  executed. 

Does  the  present  case  furnish  any  ground  upon 
which  I  can  decree  Mr.  Bozon  to  perform  any  of  the 
acts,  the  performance  of  which  was  stipulated  in  that 
of  Bunn  v.  Guj/  ?  The  only  part  of  this  agreement, 
which  seems  at  all  to  have  a  tendency  to  provide  for 
its  completion  by  introducing  the  Defendant  into  the 
Plaintiflf's  business,  is  the  stipulation  that  it  shall  be 
Carried  on  in  their  joint  names  from  the  Ist  of  Sep* 
tembcr  1814  till  within  ten  days  of  the  end  of  Easier 
Term  1815;  astipulation  which  has  never  been  acted 
upon,  and  the  period  for  acting  upon  which  had  ex- 
pired long  before  the  hearing  of  the  cause.  The  de- 
cree 't^hich  I  should  have  to  make  would^  therefore,  be 
nothing  more  than  an  order  upon  Mr.  Farlow  to  pay 
his  purchase  money  ;  or,  if  I  were  to  go  any  further, 
and  to  introduce  the  words,  "  upon  Mr.  Bozon^s 
trans^^ferring  his  business  to  him,'*  I  should  feel  my- 
self greatly  at  a  loss  in  telling  the  one  party  what  he  is 
to  do,  or  the  other  what  he  is  entitled  to  exact. 


1816. 


Bozo!f 

V. 

Farlow, 


It  may  be  said,  however,  that  it  constitutes  part  of 
the  agreement  that  "  the  usual  clauses"  shall  be  in- 
serted in  the  instrument  to  be  executed,  and,  there- 
fore, that,  on  the  basis  of  that  agreement,  such  clauses 
might  be  introduced  into  it,  as  would  suflicicntly  pro- 
vide for  the  Defendant's  security.  But  it  has  not  been 
at  all  suggested  what  are  the  clauses  which,  independ- 
ently of  positive  stipulation,  belong  to  an  agreement 
of  this  sort,  as  "  the  usual  clauses."  We  have,  in  the 
case  of  Biifin  v.  Gtfy^  an  instance  of  such  clauses  as 
have  been  introduced  into  an  agreement  of  the  same 
nature  with  the  present.    But  arc  they  to  be  consi- 
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181 6«         dered  as  stipuli^tions  so  anoei^fd  to  this  sort  of  tranf- 

action  as  to  be  introdqced,  as  ^'  the  usual  clauses, - 

into  the  instrument  which  is  to  he  executed  on  the 

Faklow.       basis  of  the  present  agreement?  Is  Mr.  Boson  to  be 

Uound,  for  instance^  opt  to  carry  o|i  his  business  of  an 
attorney  within  150  miles  o(  Pfymouikj  or  within  aoy 
afid  what  other  distance  from  tbs^t  plpc^ ;  when  it  if 
Unanifest,  from  direct  evidence  in  regard  tp  what  parsed 
at  the  time  when  this  agreement  ipa^  firam^,  that  no 
such  point  ever  came  into  discussioB  betw^f^  t)^  par* 
ties;  and  when  it  has  been  decidf^I,  in  the  case  of 
Cruitwell  V.  Lye  (a)j  that,  unless  restn^qed  by  positiwp 
contract,  a  man  may,  after  selliiig  the  gpo4  will  off 
trade,  set  up  a  business  of  the  same  kind,  at  thp  aame 
pkce,  whenever  he  pleases  ?  Then,  is  Mr.  Jfenfoii,  in 
order  to  allure  customers,  to  permit  his  name  to  XP" 
main  in  the  firm  after  his  concern  in  the  business  baa 
entirely  ceased  ?  Admitting  that  it  is  not  illegal  so  tp 
contract,  yet  is  it  a  stipulation  so  extremely  proper  fer 
a  Court  of  Equity  to  sanction,  that  it  will  introduce  it, 
as  of  course,  into  an  agreement,  the  parlies  to  IfbAA 
Imd  never  expressed  any  intention  of  resorting  to  it  7 
I  apprehend,  not ;  and  I  should  think  the  saniey  like- 
wise,  of  the  remaining  covenant,  which  is  to  influence 
customers  to  employ  the  one  party  to  the  agreement 
because  the  other  party  is  paid  for  so  influencing  and 
inducing  them. 

There  are  no  means,  therefore,  that  I  can  prescribe) 
by  which  Mr.  FarloWy  when  he  has  paid  bis  money,  is 
to  have  any  thing  secured  to  him  in  return  for  it.  I 
ain  not  called  upon  to  determine  whether  this  is  a  void 
agreement ;  but  I  think  that  it  is  an  agreement  which 
a  Court  of  Equity  is  not  able  to  carry  into  executicNH 

(a)  17  Ves.  336. 
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and  that  the  Bill  must  be  dismissed ;  but  without  costs, 
since  it  is  an  agreement  which  w^s  deliberately  entered 
into  on  the  part  of  the  Defendant. 
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1819. 


BozoH 

FaRLOi;. 


GEORGE  MUTTER,  Ckrk,    -    -    Plaiktifp,       j^  ^^  ^ 

AND 

ARTHUR  ROBINSON  CHAUVEL,  Clerk,  AN- 
DREW DENNIS  O^KELLY,  SIR  THOMAS 
PLUMER,  GEORGE  WATLINGTON, 
JOHN  SYMONDS,  ROBERT  CAPPER, 
ROBERT  CLUTTERBUCK,  JAMES  TEN. 
ANT,  THOMAS  NICHOLL,  WM.  MAN- 
NING,  JOHN  FOX,  and  the  ATTORNEY 
GENERAL,        ...      Defendants. 

THE  case  made  by  the  PlaintiiF^s  Bill  was  as  fol-      p|^  ^^f  p^^. 
lows : —  narty. 

QiMBre^  if  it 

Sir  Lancelot  Lake,  seised  in  fee  of  the  mansion  of  ^|"  ^oXAto  a 

Cannons,  and  of  the  impropriate  rectory  of  Stanmore     *    *^    "^^ 

r  a^       possession  of  a 

the  LesSy  otherwise  Whitchurch,  in  the  county  of  Mid'  jx,„.ti-^ 

dlesex,  (which  rectory  is  a  donative  with  cure  of  souls,  liviQg } 
whereof  the  advowson  or  right  of  donation  was  parcel 
of  right  belonging  thereto,)  made  his  Will,  dated  the 
1st  of  April,  1680,  whereby  he  appointed  Di^mo  Essesf 
Drax  and  his  son,  Sir  Lancelot  Lake,  the  younger,  his 
Executors,  and  gave  to  bis  said  Executors,  and  their 
heirs,  the  tithes  of  the  said  impropriate  parsonage  in 
trust  for  certain  charitable  purposes  therein  mentioned, 
and,  subject  thereto,  to  be  enjoyed  by  the  then  incum- 
bent and  his  suceesiiors,  and  devised  to  his  said  Ex»- 
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1816.  cutors  and  their  heirs,  the  advowson  or  right  of  dona^ 

_  _  tion  of  the  said  rectory: 

Mutter 

V. 

Chauyel.  On  the  death  of  the  Testator,  the  mansion  of  Cannons 

descended  to  Lancelot  Lakcj  the  younger,  as  his 
heir  at  law,  who  dying  intestate  in  1693,  the  same  de- 
scended to  his  brother,  and  heir  at  law,  Sir  Warzoick 
Lake ;  and,  by  indenture  dated  the  23d  o(  February^ 
1693,  Dame  Essex  Drax^  the  surviving  Executor, 
conveyed  to  Trustees  therein  named,  and  their  heirs, 
the  said  rectory  and  all  the  tithes  thereto  belonging, 
upon  trust  for  the  charitable  purposes  mentioned  in 
the  Will,  and,  subject  thereto,  in  trust  for  the  then  in- 
cumbent and  his  successors ;  in  which  indenture  was 
contained  a  proviso  that  the  Trustees  should  suffer  the 
said  Jt'arwick  Lakc^  his  heirs  and  assigns  who  should 
be  owners  of  the  said  mansion  of  Cannons^  to  nominate, 
as  otlen  as  he  or  they  should  think  fit,  a  clerk  to  be 
incumbent. 

Some  time  previous  to  the  year  1734,  Sir  Warwick 
Lake  conveyed  the  mansion  of  Cannons^  and  also  his 
equitable  interest  in  the  advowson,  to  JameSy  Duke  of 
C/iandos,  after  whose  decease  the  same  were,  by  act  of 
parliament,  vested  in  Trustees  for  sale,  who,  by  deed 
o( April  1753,  conveyed  the  mansion  in  fee  to  Ilalleii, 
and  put  up  the  rectory  to  sale  by  public  auction,  when 
one  Pudseif  was  declared  the  purchaser  thereof,  for 
j£*790,  in  trust  for  the  Marquis  of  Caernarvon  ;  but,  dis- 
putes having  afterwards  arisen  respecting  the  title  of 
the  Trui»tees  under  the  act,  on  the  ground  that  the 
advowson  was  appendant  to  the  site  of  the  mansion  of 
Cannonsy  a  Bill  was  filed  for  specific  performance, 
and  a  decree  made  for  a  reference  to  the  Master;  and 
before  any  further  proceedings  were  had  thereon,  this 
suit  was  compromised,  it  being  agreed  that  Hallett 
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Mutter 


should  be  taken  as  purchaser  at  the  sum  aforesaid,  to  1816. 

^vhom  and  his  heirs  the  rectory  was  accordingly  con- 
veyed by  deed  of  April  1763,  all  parties  joining  in  the 
conveyance.  .  CiiaJvel. 

Tlie  mansion  of  Cannons^  after  IlalletCs  death,  was 
sold,  as  the  Bill  stated,  to  the  ancestor  of  the  Defendant 
O'Kcllt/^  or  to  some  jierson  unknown  to  the  PiaintiflTi 
through  whom  (y Kelly  claimed ;  and  the  advowson 
was  vested  by  act  of  parliament,  (among  other  heredi- 
taments), in  Trustees  and  their  heirs,  upon  trust  to 
sell ;  and  they  conveyed  the  same  to  the  grandson  of 
Ilalhtt^  who  was  also  Devisee  for  life  under  his  Will; 
and  who,  by  indentures  dated  the  11th  and  12th  of 
October^  1793,  conveyed  the  said  equitable  advowson 
or  right  of  donation,  for  the  sum  of  i^lSOO,  to  the 
Plaintiff's  father,  by  whom  the  same  was  afterwards 
conveyed  to  the  Defendant,  Fox^  his  heirs  and  assigns, 
upon  trust  to  sell  for  payment  of  debts. 

The  Bill,  filed  after  July  1811,  proceeded  to  state 
that  in  1776,  itaUtil  nominated  and  appointed  to  the 
said  donative  church  one  Henry  Poole^  (since  deceas- 
ed), who  continued  in  possession,  as  minister  of  the  said 
church,  till  his  death  on  the  bi\\  o(  Deccmbtr^  1810, 
whereupon  the  same  became  void  ;  and  that,  by  deed- 
poll  dated  the  2A  of  May  following,  the  PlaintiflTs 
father  and  Fox  duly  appointed  the  Plaintiff  thereto, 
who  in  due  form  of  law  took  the  oaths  of  supremacy 
and  allegiance,  and  subscribed  the  thirty-nine  articles 
of  religion,  and  in  all  other  respects  conformed  to  the 
statutes  made  in  respect  to  donatives  with  cure  of  souls, 
and  tliereby  became,  and  then  was,  justly  entitled  to  the 
said  donative  church,  and  the  profits  of  the  said  benefice 
since  the  2d  of  May  aforesaid. 

Vol.  I.  SI 


CASES  IN  CHANCERY. 


147 


absolutely  aBnihilated,  or  ouly  saspended,  daring  the 
continuance  of  the  war,  so  ^s  to  revive  by  such  re- 
stitution ;  it  was  enacted  that  all  such  parts  of  the 
common  law  of  England,  and  all  such  of  the  statutes 
and  acts  of  parliament,  as  were  in  force  while  the  is- 
lands formed  a  part  of  the  British  dominions,  should 
be  held  equally  in  force,  and  so  to  have  been  ever 
since  the  restitution ;  and  that  the  said  colonial  act 
to  extend  the  statute  of  frauds  and  perjuries,  and  se- 
veral other  colonial  acts  therein  mentioned,  should 
be  thereby  revived,  and  be  in  the  same  force  as  before 
the  capture. 

By  another  act  of  the  Legislative  Assembly  (a), 
passed  on  the  29th  of  April,  1767,  entitled,  "  An 
act  for  establishing  and  regulating  a  register's  office>'* 
(which  is  one  of  the  acts  mentioned  to  be  revived  by 
the  foregoing,)  it  was  enacted,  that  all  deeds,  con- 
veyances, or  other  instruments  in  writing,  relating  to 
lands  in  the  said  island,  should  be  duly  entered  and 
recorded  in  the  register  office  of  the  island  within  the 
time  thefein  specified  after  the  execution  thereof;  and 
if  not  so  registered,  to  be  utterly  void,  unless  lost  at 
*ea  or  otherwise  intercepted ;  and  it  was  further  cnact- 
^  »  that  no  will,  devising  real  estates  in  the  said  is- 
'^  Fid,  should  be  in  future  allowed  to  be  pleaded  or  ad- 
^"^tted  as  evidence,  iintil  duly  proved  before  the  go- 
^*nor  in  chief,  or  other  officer  therein  named,  andre- 
^^^^ed  in  the  register's  office. 

^         :By  another  act  (6),  of  the  3d  of  April  1770,  onti- 
'*  An  Act  to  explain  the  former,  and  which  is 


^a)  Smith'u  Laws  of  Gre-     to  the  Master,  bat  were  not 

adverted  to  in  bis  Report. 

1.  Z>^ceiii6rrl.l766."An 
Act  for  regulating  the  rate  of 
interest,''  &c     {Smith,  p.  3.) 


,  p«  18.  No.  8. 
<6)  Smith's  Laws  of  Grc- 
dm,  p.  28.  No.  14. 
Bcndn  the  above  Acts,  the 
'Vowing  were   pointed  oat 
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wliom  O'Kellj/  liad  lately  sold  the  mansion  of  Cannons)^  ISl^. 

would  discover  their  title  ;  and  moreover,  that  the  De- 
cree in  the  Attorney  General  v.  Muas^rave  was  impro- 
perly made,  inasmucli  as  the  Plaintiff  and  Fox  were  no  Chiuvel. 
parties  to  the  Bill,  and  also  inasmuch  as  the  same  was 
obtained  by  collusion ;  therefore  prayed  a  declaration 
that  the  said  advowson  or  ri^ht  of  donation  was  vested 
in  the  Defendants,  the  Trustees  appointed  under  tho 
said  Decree,  in  trust  for  I'ox  and  his  heirs,  subject  to 
the  trusts  of  the  indenture  of  1805,  a4id  that  the  same 
mii^ht  be  conveyed  accordingly  ;  and  that  it  might  also 
be  declared  tliat  the  other  hereditaments  comprised  in 
the  deed  of  169^  were  vested  in  the  same  Trustees,  in 
trust  (subject  to  the  said  charitable  purposes)  for  the 
benefit  of  the  Plaintiff  and  his  successors,  ministers  of 
the  said  donative  church;  and  that  the  Defendant 
Chauvel  might  be  decreed  to  resign  and  give  up  pos- 
session thereof  to  the  Plaintiff;  and  for  an  account  of 
tithes,  &c.  and  an  injunction. 

To  the  relief  sought  by  this  Bill,  the  Defendant 
Chauvel  pleaded  in  bar,  '•  that  in  the  month  o{  January 
18 II,  the  parish  church  of  Stanmore  the  less,  otherwise 
JVhUehurchy  in  the  Bill  mentioned,  which  is  a  donative 
and  ecclesiastical  benefice  with  cure  of  souls,  being 
then  void  by  the  death  of  the  Reverend  Henry  PoolCj 
clerk,  the  last  incumbent  thereof,  Andrew  Dennis 
O'Kellyy  then  of  Cannons^  Esq.,  being  or  pretending 
to  be  the  patron  of  the  said  donative  or  church,  and 
seised  of  or  well  entitled  to  the  advowson,  right  of 
patronage  and  nomination,  or  appointment  of  the  par- 
son or  incumbent  of  the  said  church,  did  in  due  form  of 
law,  and  with  all  the  ceremonies  of  law  required  in 
that  behalf,  nominate  and  appoint  the  Defendant,  to 
the  said  church  or  living,  as  the  parson  and  incumbent 
thereof,  by  virtue  of  which  nomination  and  appoint- 
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UpoD  consideration  whereof,  the  Master  was  of  opi- 
nion that,  according  to  the  laws  of  Grenadain  force  on 
die  4th  otOctober,  1799,  real  estates  situate  in  the  said 
island  could  not  be  de\ised  by  will  to  charitable  uses. 

To  this  report  the  relators  took  an  exception,  "  For 
that  the  Master  ought  to  have  certified  either  that  by 
the  laws  of  the  island  in  force  at  the  said  period,  real 
estates  in  the  island  might  be  devised  to  charitable 
uses,  or  at  least  that  there  was  not  at  that  period  any 
law  in  force  within  the  said  island  restraining  devises 
of  lands  to  charitable  uses,  or  rendering  the  same 
invalid." 

Bart  and  Home,  in  support  of  the  exception. 

Hie  proclamation  of  1763,  provides  for  the  adminis- 
tration of  justice  in  the  island,   only,  **  jbls  near  as 
might  be,"  according  to  the  law  of  England,  and  un- 
til the  meeting  of  a  General  Assembly  empowered  to 
snake  laws,  8cc.  for  the  public  peace  and  welfare  of  the 
«x>Iony,   also,  '^  as  near  as  might  be,"  to  the  law  of 
the  mother-country.  From  this,  it  is  plain  that  it  was 
%eTer  meant  that  all  the  laws  of  England  were  to  be 
mdopted  in  Grenada;  and  the  only  sound  distinction 
"to  be  made,  is  between  such  as  afe  founded  in  gene- 
ral, and  in  local  policy.    The  interpretation  of  the 
authority  vested  in  the  Assembly  is,  that  they  are  to 
omct  laws,  as  near  as  might  be  to  the  law^s  of  Eng- 
land,  consistantly  with  the  particular  interests  of  the 
colony  • 

It  is  not  easy  to  discover  on  what  the  Master  has 
founded  his  Report.  If  on  the  opinion  of  Mr.  Bridge^ 
water,  it  is  too  much  to  have  admitted  such  an  infer- 
ence on  the  mere  judgement  of  an  individual  whose 
experience  appears  to  be  very  limited.  He  consi- 
ders the  law  of  England  as  in  force  in  the  colony^  on- 
1j  with  the  exception  of  the  bankrupt  laws — that  is. 


1817. 

Attorney- 
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V. 

Stewart. 
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Tiiis,  as  a  general  rule,  will  not  be  disputed;  liut  18t6. 

the  objection  which,  it  is  apprehended,  will  be  taken  to 
the  plea  of  this  Defendant  is,  that  the  living  in  ques- 
tion is  a  donative  rectory,  to  which  the  statute  does  not  Cuauvel. 
extend;  and  this  objection  will  be  attempted  to  be 
supported  by  the  words  of  the  statute,  which  are,  "cum 
aliquis  jus  prsesentandi  non  habens,  praesentaverit," 
&c.  upon  which  it  will  be  said  that  the  word,  prasseti' 
tavcrit^  can  apply  only  to  the  case  of  a  benefice  which 
is  filled,  in  the  ordinary  manner,  by  presentation  and 
induction.  However,  l^ord  Coke*s  commentary  on 
these  words  in  the  statute  gives  us  the  following  ex- 
position : — "  By  this  word,  prasentaverit^  it  appeareth 
that  no  plenarty  doth  put  the  patron  that  hath  title  to 
present  out  of  possession,  but  only  plenarty  by  pre- 
sentation ;  but  plenarty  by  collation  doth  put  him  that 
had  right  to  collate  out  of  possession''  (cr).  This  is  an 
authority  in  support  of  the  plea,  supposing  the  case  to 
be  within  the  statute  ;  but  if  not,  it  must  be  recollected 
how  it  stood  at  common  law  before  the  statute,  accord- 
ing to  which  plenarty  might,  at  any  time,  have  been 
pleaded  in  bar  to  the  patron's  claim ;  the  statute  being 
made  in  favour  of  the  patron,  not  of  the  incumbent; 
and  ho  it  appears  by  BoswelPs  case  (6),  in  which  it  is 
said,  "  plenarty  by  collation  at  the  common  law  did  put 
him  that  had  right  to  collate  to  his  writ  of  right  at  the 
common  law.  For  as  plenarty,  by  presentation,  did 
put  him  who  ought  to  present  out  of  possession  at  the 
common  Idw^  pari  ratione  ctjure^  plenarty  by  collation 
put  him  who  ought  to  collate  out  of  possession.  For 
radcm  Itx  est  uhi  eadem  est  ratio.''  So  also  in  Green's 
case  (c),  "  Although  plenarty  by  collation  doth  not 
put  him  who  hath  title  to  present,  out  of  poissession, 

(a)  2  Inst.  c.  5.  357.  (c)  6  Rep.  29,  30. 

(6)  6  Rep.  48.  b. 
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yet  picnarty  by  collation  will  put  him  who  hath  title  io 
collate,  out  of  possession  ;"  which  amounts  to  this,  that, 
to  a  patron  claiming  by  a  title  of  the  same  kind  as  that 
under  which  the  present  incumbent  holds,  such  a  plea 
is  at  all  times  available.  If,  therefore,  it  is  a  case  not 
falling  within  the  statute,  it  stands  as  at  common  law ; 
and  then  possession  for  six  months  is  not  necessary  to 
be  pleaded. 


~l 


The  same  doctrine  is  repeated  by  CbA*e  in  his  first 
Institute  (a)  ;  and,  if  it  shall  be  said  that  one  of  the 
reasons  assigned  for  the  provision  of  the  common  law 
on  this  subject ;  namely,  that "  the  law  intends,  that 
the  bishop  that  has  cure  of  souls  within  his  diocese 
would  admit,  and  institute  an  able  man  for  the  dis- 


(a)  Co.  Litt.  344.  a.  b. 
^^  At  the  coromon  law,  if  an 
estranger  had  presented  his 
clerk,  and  he  had  been  ad- 
mitted and  instituted  to  a 
church,  yrhereof  any  subject 
had  been  lawful  patron,  the 
patron  had  no  other  remedy 
to  rccoTer  his  adfowson,  but 
a  writ  of  right  of  advowson, 
wherein  the  incumbent  was 
not  to  be  removed ;  and  so 
it  was  at  the  common  law, 
if  an  usurpation  had  been 
had  upon  an  infant  or  feme 
coTert,  haTing  an  advowson 
by  descent,  or  upon  tenant 
for  life,  *(&c.  the  infant,  feme 
coTert,  and  ho  in  the  rever- 
sion were  driven  to  their  writ 
of  right   of  advowson ;   for 


at  the  common  law,  if  the 
church  were  once  full,  the 
incumbent  could  not  be  re- 
moved, and  plenartie  gene- 
rally was  a  good  plea  in  a 
quare  impecUtj  or  assize  of 
darraine  presentment;  and 
the  reason  of  this  was,  to  the 
intent  that  the  incumbent 
might  quietly  intend  and  ap- 
ply himself  to  his  spiritual 
charge.  And,  secondly.  The 
law  intended  that  the  bishop 
that  had  the  cure  of  souls 
within  his  diocese  would  ad- 
mit and  institute  an  able  man 
for  the  discharge  of  his  duty, 
and  his  own;  and  that  the 
bishop  would  doe  right  to 
every  patron  within  his  dio- 
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•cbargne  of  the  pastoral  duty"  (a) ;  does  not  apply  to  a  1816. 


donative,  the  other  and  primary  reason,  viz,  "  That 
the  incumbent  might  quietly  attend  and  apply  himself  ^^ 

'  to  his  spiritual  charge,"  is  equally  applicable  to  both       Cuauvel. 
cases.     In  the  present  case,  therefore,  whatever  may 
eventually  turn  out  to  be  the  title  as  to  the  advowson, 
there  can  be  no  right  to  dispossess  the  existing  in- 
cumbent. 


Another  observation  remains,  which  may  be  of  some 
importance  in  ascertaining  the  true  construction  of  the 
words  in  the  statute.  Donatives  existed  before  the 
statute;  and  a  writ  of  quare  irnpedit  was  the  proper 
remedy  for  the  patron  in  the  case  of  a  donative  as  much 
as  of  a  presentative  living  (ft).  The  form  of  declara- 
tion on  that  writ,  which  is  the  same  in  both  cases,  will 
go  a  great  way  in  explaining  the  language  of  the  sta- 
tute :  tlie  recital  of  the  statute  is  also  equally  applica- 
ble to  both  cases ;  and  the  declaration  uses  only  the 
same  word  "  prctstntaverii.'''*  It  is  reasonable  to  8ay> 
therefore,  that  the  statute,  in  adopting  that  word,  meant 
to  extend  it  to  all  cases  to  which  the  writ  extended, 
and  to  use  it  in  every  sense  in  which  it  was  then  under- 
stood as  being  to  be  taken.  But  the  argument  which 
is  drawn  from  the  language  of  the  statute  is  founded 
on^lhis  single  word ;  and,  when  thus  explained,  it  con- 
sequently falls  to  the  ground.     If  that  language  be 

{a)   See    4  Burn's     Kccl.  patron  shall  h aye  a  ^^are  tjn- 

'Law,  2i^,  pedtt  of  this  church  donative, 

(A)  -  -  -    "for  albeit   he  and  the  writ  shall  say,  quod 

come  in  by  Iny  donation,  and  permiltai   tpsum    proescntare 

not  by  admission   or  institu-  ac/ ecc/£;«fa»i,  •&€.  and  dcclara 

lion,     yet    his     function    is  the  special  matter  in  his  de- 

spiritual ;  and,  if  such  a  clerk  claration."^  Co.  Litt.  344.  H. 
dooatiic   bo   disturbed^     the 
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{Tke  Master  of  the  Rolls  : 

'  There  is  no  occasion  for  any  enactments  respect- 
ing wills  in  Scotland,  all  dispositions  of  a  testamen- 
tary nature  there  being  donations,  inter  vivos,} 

Then,  if  the  exception  of  one  part  of  the  British 
dominions  is  not  enough  to  render  the  statute  merely 
local,  is  there  any  thing  in  the  policy  of  the  Act  it- 
self that  should  confine  its  operation  to  England? 
The  preamble  recites  two  principal  objects  for  the  en- 
actment —  first,  to  prevent  lands  from  being  thrown 
out  of  circulation ;  secondly,  to  prevent  the  disinhe- 
riting of  heirs  for  motives  of  superstition.  What  is 
there  in  those  objects  that  is  not  equally  applicable 
to  the  West  India  islands  as  to  England  ?  Nay,  with 
regard  to  the  first  object,  it  would  seem  to  be  of  more 
essential  importance  there  than  in  England  ;  because 
in  those  colonies,  the  land  partakes  so  much  more  of 
the  nature  of  mere  commercial  property.  Another 
reason,  in  respect  of  policy,  for  the  operation  of  the 
Act  being  extended  to  the  island,  is  its  having  so 
lately  been  a  Roman  Catholic  colony. 


1817. 


Then,  with  regard  to  the  question  of  enrolment, 
the  statute  of  mortmain  only  requires  it  to  be  effected 
"  in  the  High  Court  of  Chancery ;"  and  this  may  apply 
equally  to  the  Court  of  Chancery  in  the  colony.  The 
objection,  that  there  is  no  enrolment  office  there,  is 
immaterial.  The  Lord  Chancellor  has  the  power  of 
directing  the  mode  of  making  enrolments.  The  enrol- 
ment.office  here  appears  to  have  originally  constitut- 
ed a  part  of  the  court  itself,  which  is,  for  some  pur- 
poses, a  court  of  record.  [Mr.  Bell  said,  that  he  had 
lately  had  occasion  to  look  into  the  circumstances  of 
the  origin  of  this  office,  and,  though  it  was  involved 
in  some  degree  of  obscurity,  he  believed  this  to  be 
the  trae  state  of  the  case.] 
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law ;  for  it  must  be  admitted  that  the  statute  is  not 
meant  to  extend  to  any  cases  to  which  the  rule  of  law 
did  not  previously  apply ;  that  rule  being,  that,  where 
there  has  been  presentation  and  induction,  the  church 
is  full  of  the  incumbent  so  presented  and  inducted,  and 
the  right  of  the  patron  is  gone  for  that  turn.  In  op- 
position to  the  doctrine  supposed  to  be  found  in  Bos* 
weWs  case,  but  for  which  that  case  in  itself  is  no  au- 
thority, the  judges  unanimously  resolved,  in  Smallwood 
V.  Bishop  of  Coventry  («),  that  it  was  not  plenarty 
within  the  statute;  "  for  it  must  be  ex  prcesentationcy 
non  ex  collatione.^^ 


1816. 

Mutter 
Chauvel. 


A  donative  is  quite  distinct,  in  its  nature,  from  an 
advowson.  In  the  case  of  an  advowson,  the  patron  is 
only  bound  to  present  a  fit  clerk  ;  and,  if  he  is  not  pre- 
sented within  six  months,  the  right  is  gone  for  that 
turn,  and  becomes  vested  in  tlie  bishop.  But  there  can 
be  no  lapse  of  a  donative.  The  patron  of  a  donative 
has  the  exclusive  right  to  confer  possession,  and  is 
bound  by  law  to  no  limited  time.  The  language  of 
Lord  Coke  (b)  is  very  material  as  to  this ;  shewing 
that  the  patron,  although  he  has  no  beneficial  interest, 
yet  has  the  absolute  property  in  a  donative.  The  dis- 
tinction is  so  radical,  that,  as  he  has  expressly  laid  it 
down,  "  if  the  patron  of  such  a  church,  chantry,  chapel, 
&c.  donative,  doth  once  present  to  the  ordinary,  and 
his  clerk  is  admitted  and  instituted,  it  is  now  become 


(a)Cro.  Eliz.207.  SaldJ. 
Bishop  of  Cuventrij.  I  And. 
241,  which  seems  to  be  the 
same  case. 

(6)  Co.  Litt.  344.  a.  «  A 
church  parochial  may  be  do- 
natiTe,  and  exempt  from  all 


ordinary  jurisdiction;  and  the 
incumbent  may  resign  to  the 
patron,  and  not  to  the  ordi- 
nary ;  neither  can  the  ordi- 
nary visit,  but  the  patron, 
by  commissioners  to  be  ap- 
pointed by  him/'  &c. 
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1816.  presentable,  and  never  shall  be  donative  after,  and 

then  lapse  shall  incur  to  the  ordinary,  as  it  shall  of 
other  benefices  presentable^'  (a).     The  doctrine  in  the 
CuALvrL.      Year-Books,  (38  H.  G.  20:  39  H.  6.  21.)  cited  by 

Broohe  (h),  is  analoorous  to  this;  that  ^'parson  itnpar* 
sonce  cannot  plead  plenarty  against  a  stranger  patron  f 
for  the  pleading  is  given  by  the  statute  of  JVestminsier^ 
that  the  church  is  full  by  six  months,  before  the  writ 
purchased,  of  such  a  one  by  the  premutation  of  such  a 
one;  which /7^r5o;?  imparsonee  cannot  plead,  for  he  it 
not  in  of  any  presentation'^  {c)'^  and,  accordingly,  Wat' 
son  says,  ^^  Plenarty  by  six  months  upon  an  institution^ 
where  the  institution  is  made  upon  a  presentment^  is 
pleadable  by  ail  persons  against  a  common  person  ;  yet 
a  plenarty  l>y  mere  collation  is  not  pleadable,  but  the 
patron  may  bring  his  writ,  and  remove  the  collatee  at 
any  time"  (rf). 

In  addition  to  these  authorities,  we  have  this  re- 
markable distinction  between  a  donative  and  presenta- 
tive  benefice;  that,  where  the  patron  dies  during  a 
vacancy,  the  right  of  donation  descends  to  the  heir  at 
law,  but  the  Executor  is  entitled  to  present.  So  in 
Repington  v.  Tamzoorlh  School  (e),  where  the  Chief 
Justice  said, ''  There  is  no  case  in  the  books  to  exclude 
the  heir  of  a  donative  from  his  turn  in  this  case,  and 
that  a  patron  of  a  donative  can  never  be  put  out  of  pos^ 
session  by  an  usurpation.'"''  In  Rex  v.  Blooer  if),  the 
Court  of  King's  Bench  granted  a  Mandamus,  to  re- 
store the  curate  of  a  donative  chapel,  upon  the  express 
ground  that  where  there  is  a  temporal  right,  the  Court 

{a)  Co.  Litt.  341.  cap.  26.     17  Via.  -Ab.  340. 

(6)  Br.  Ah. Plenarde^  pi.  7.  pi.  6. 

(c)  17  Vin.  Ab.  3J9.  pi.  4.  (e)  2  Wils.  150. 

(d)  Coinpl.   Iiicurab.  605.  (/)  2  Burr.  1043. 
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will  assist  by  way  of  Mandamus^  because  it  is  a  specific  1816. 

remedy  («) ;  and  the  distinction  is  thus  taken  by  Lord 

C.  J.  Mansfield,     "  A  Mandamus  to  restore  is  the  true 

specific  remedy,  where  a  person  is  wrongfully  dispos-       Chalvfj.. 

sessed  of  anv  office  or  function  which  draws  after  it 

temporal  rights,    in   all   cases   where  the  established 

course  of  law  has  not  provided  a  specific  remedy  by 

another  form  of  proceeding  ;  xchich  is  the  case  xcilh  r<?- 

gard  to  rectories  and  vicarages  ;^^  that  is,  with  regard  to 

presentative  benefices. 

In  And€rson''s  report   of  the  Bishop  of  Co'centrj/^s 
case  (6),  which  is  much  fuller  than  that  in  Crake  (c}, 
another  distinction  appears  to  be  made  by  the  judges 
between  a  donative  and  presentative  benefice,  as  con- 
stituting the  reason  why  the  ordinary  has  no  right  to 
collate,  as  he  has  to  present  in  case  of  lapse.     And  the 
argument  takes  it  for  granted  that  plenarty  is  no  plea 
to  a  donative.  "  For,  if  it  were  otherwise,"  (it  is  said), 
^^  the  bishop  might  collate  ;  and,  as  soon  as  he  has  col- 
lated,  and    put   the   incumbent  in   possession,    there 
would  be  no  remedy  for  the   patron, Nf  that  matter 
could  be  pleaded  in  bar  to  his  action  ;  and  this  is  not 
like  the  case  where  one  is  presented^  &c.  for  there  it  is 
the  act  of  a  third  person  to  oust  the  presentment ;  that 
is,  of  the  ordinary,  who,   in  that  case,  holds  the  office 
of  Judge  ;  which  is  the  reason  why  the  patron  shall  bo 
put  out  of  possession  by  the  presentation,  admission, 
and  institution,  and  by  plenarty  at  commou  law  shall 
be  barred.     For  the  bishop  is  a  person  by  law  indif- 
ferent between  those  who  claim"  (rf).     And,  accord- 

(«)  Sec  ace.  Rex  v.  Barker^  (c)  Smallxsood  v.  Bishop  of 

3  Burr.  r2G5.  Coventry^  Cro.  Eli2.  207. 

{b)  Sale  V.  .Bishop  of  Co"  (d)  "  Et  pur  ceo  ii'est  rea- 

■9cntrify  1  And.  141.  son  qae  tiel  collation  ou  dontt- 
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1816.  ingly,  in  Quarks  v.  Fa^rchild  (a),  (the  case  relerred  to 

by  Coke  (6),  wliere  he  sjiys,- "  a  presentation  to  a  dona- 
tive by  a  stranger,  and  admission  and  institution  there- 
CiiAijvEL.       upon,  is  nearly  void  ;  and  all  this  was  resolved  by  the 

Court  of  King's  Bench  for  the  rectory  parochial  dona- 
tive of  Saint  Durian  in  the  county  of  Cornwall;^^) 
consultation  was  granted,  ^^  because  the  Defendant 
claimed  nothing;  but  induction,  which  cannot  any  way 
be  prejudicial  to  the  PlaintifT.  For,  if  it  be  a  donative^ 
the  induction  is  lo  no  purpose  ;  and,  \( \ihe presentativej 
the  other  can  have  no  remedy  for  the  profits  until  in- 
duction, nor  try  his  right;  and  therefore  no  reason  to 
prohibit  it." 

This  shews  that,  in  the  case  of  a  donative,  induc- 
tion confers  nothing,  but  is  a  mere  superlative  act. 
See  also  Pozcell  v.  Milburn^  (the  case  of  the  advowson 
o{  Chestfr-U'Slrecl  (r).) 

If  then,  as  is  said  in  Repington  v.  Tctmworth 
School  (d),  and  as  appears  to  follow  from  this  doc- 
trine, ^^  a  patron  of  a  dotnative  can  never  be  put  out 
of  possession  by  an  usurpation,'*  it  is  unnecessary, 
for  his  protection,  that  the  statute  of  Westminster  2d. 
should  have  passed ;  that  statute  being  expressly 
framed  to  save,  during  a  period  of  six  months  only,  a 
right  which,  at  common  law,  would  have  been  wholly 
lost  from  the  moment  of  induction  at  the  presentation 
of  a  stranger. 

^       After  all  that  has  been  said,  no  case  whatever  has 

seulemcnt,  sans  aucun  autre  (fi)  Co.  Litt.  344.  a. 

matter,    jKiut    prejudicer   le  (c)  3  Wils.  355,  365. 

Plaintiff,"  &c.   1  And.  243.  (J)  2  WiU.  151. 
(a)  Cro.  Eliz.  653. 
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been,  or  can  be,  cited,  in  which  this  plea  has  been  ^^^£: 

used  in,   or  held  to  be  applicable  to,   the  case  of  a 

* 

donative. 


Sir  S,  Romilly  in  reply. 

The  objection  to  the  form  of  the  plea  does  not  hold 
good  ;  the  Bill  not  being  grounded  in  fraud,  but  charg- 
ing only  that  tlie  Defendant  Chamtl  is  in  possession 
by  virtue  of  an  appointment  made  by  the  Trustees  in 
or  after  A/by,  on  which  the  plea  takes  issue,  averring 
that  he  is  in  possession,  not  under  that  appointment, 
but  by  a  title  derived  from  Col.  O^Kellj/  in  the  Ja-' 
nuary  preceding,  thus  putting  the  question  on  title  or 
no  title. 

But,  supposing  the  plea  were  wrong  in  form,  it  may 
be  amended,  and  the  question  will  still  be  left  to  de- 
pend upon  the  merits ;  whether,  under  the  statute  of 
fVestminsterihe  Second^  a  person  who  is  incumbent  of 
a  donative  living  may  not  be  protected  by  any  length 
of  time  whatever;  so  that  even  a  possession  of  59 
years  would  not  operate  as  a  bar  in  his  favour  ?  Do- 
natives are  known  to  the  common  law.  They  have  at 
all  times  existed.  Then,  what  a  strange  anomaly 
would  it  be,  both  in  the  common  and  statute  law,  if, 
considering  that  public  policy  required  a  possession,  at 
first  of  a  single  hour,  and  afterwards  of  six  months,  to 
operate  as  a  bar  to  any  adverse  title,  they  had  pre- 
scribed such  a  limitation  to  all  advowsons  excepting 
donatives  ? 

We  require  no  cases  for  our  support,  resting  upon 
the  positive  terms  of  a  statute,  which,  it  is  for  them 
to  shew,  does  not  extend  to  our  case.  The  fourth 
section  of  the  Act  makes  it  plain  that  it  was  intended 
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as  a  remedial  law  in  the  fullest  extent;  and,  with  re- 
gard to  the  word  proesentaxerit^  it  is  a  complete  answer 
to  the  argument  drawn  from  its  adoption  in  the  sta- 
tute, that  it  is  used  in  the  forms  of  pleading  in  the  case 
of  a  donative  (a). 


The  word  collate  is  not  used  in  the  limited  sense  to 
which  it  is  endeavoured  to  restrict  it.  Sir  Simon 
Degge  (b)  says,  ''  A  donative  is  a  spiritual  preferment 
in  the  church,  which  is  in  the  free  gift  or  collation  of 
the  patron,  without  making  any  presentation  to  the 
Bishop/'  Where  is  it  laid  down  that  Institution  is 
necessary  to  plenarty  under  the  statute?  All  the  au- 
thorities cited  to  this  effect  refer  to  the  case  of  a  pre^ 
sentative  living,  and  the  argument  which  is  attempted 
to  be  drawn  from  them  is  merely  founded  on  words, 
disregarding  the  substance.  Nomination  supersedes 
the  necessity  of  Institution,  and  is  equivalent  to  Col- 
lation. 


(a)  Degge's  Purson's  Coun- 
sellor, Part  I.  c.  13.  p.  205. 
See  Fitz.  Nat.  Brev.  34.  g. 
35.  e.  f.  RastalTs  Kntries, 
499.  a.  "  Qnare  impedit  de 
Chauntery,"  &c.  Quod  per- 
mittat  ipsum  prcssentare  ido- 
neam  personam  ad  Cantar.  ad 
altar.  Ho.  M.  dc  H.  qua;  va- 
cat,  et  ad  suam  spectat  dona- 
lionem^^'^  Sec. 

(b)  Pars.  Counsell.  Parti. 
c.  13.  p.  204.  And  again, 
"  Note,  that  a  parish  church 
may  be  a  donatirc,  and  haTC 
cure  of  souls :  and  such  do- 
natiycs  canuot  lap^e,  unless 


by  t{)ecial  agreement  at  the 
foundation,  but  the  ordinary 
may  compel  the  patron  to  col' 
late.  But  the  patron  cannot 
collate  a  layman,  as  some 
have  thought,  but  a  spiritual 
person  in  holy  orders  ;  but  if 
the  patron  once  present  to  a 
dona(iTe,and  the  Clerk,  apon 
such  presentation,  be  ad- 
mitted,  instituted  and  indact<^ 
ed,  it  is  thereby  for  ever  be- 
come prescntativo,  and  shall 
be  no  longer  esteemed  or  used 
as  a  donative."  &c.  See  also 
Fatrchild  v.  Gairey  YeW.  60, 
61. 


^ 
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The  Lord  Chancellor.  v^'v-^^ 

Mutter 
[Does  it  not  imply  induction  also  ?  The  words       ^    v. 
used  in  nomination  are,  "  I  do  hereby  induct."] 

The  public  inconvenience  which  gave  occasion  to 
the  statute,  is  greater  in  the  case  of  a  donative  than 
of  a  presentativc  living.  In  the  latter  case,  if  the 
patron  does  not  present  within  a  limited  time,  the  pre- 
sentation lapses  to  the  Bishop,  and  so  the  church 
cannot  long  be  left  vacant.  But  there  is  no  lapse  in 
the  case  of  a  donative ;  and  for  that  very  reason  it  be- 
comes the  more  necessary  to  protect  the  present  in- 
cumbent. 

There   is  no  pretence   for  treating  this  as  private 
property,  it  being  a  donative  to  the  parish  church  of 
Stanmore.     It  is  a  mere  fallacy  to  imagine  that  Lord 
Coke  supports  such  a  position.     The  case  of  Tamworth 
School  (a)  turns  wholly  on   the  question  whether,  the 
church  having  become  void  during  the  lifetime  of  the 
ancestor,  the  presentation  fell  on  the   heir  or  the  per- 
sonal representative ;  and,  with   regard  to  the  expres- 
sion relied  upon  as  having  fallen  from  the  Court,  if  it 
is  accurately  stated,  it  amounts  to  no  more  than  a  mere 
extra-judicial  opinion  of  little  weight.     In  the  passage 
produced  from  Viner"^  Abridgement,  where  it  is  cited 
from   Brooke^  who  again   cites  the   Year-books,   the 
term  "  parson   imparsonee"   can   mean  nothing  else 
but  a  person   having  a  complete  title  as  incumbent, 
whether  by  collation  or  by  presentation  and  induction  ; 
and  it  seems,  from  the  note  subjoined,   to  refer  to   the 
case  of  an  impropriation.     But  it  is  much  too  obscure 
to  be  of  any  avail  whatever. 

,(«)  2  Wils.  150. 
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any  country  in  which  it  is  by  the  rales  of  English  law 
that  property  is  governed.  I  conceive  that  the  object 
of  the  statute  of  mortmain  is  wholly  political  —  that 
it  grew  out  of  local  circumstances,  and  was  meant  to 
have  merely  a  local  operation.  It  was  passed  to  pre- 
vent what  was  deemed  a  public  mischief,  and  not  to 
regulate,  as  between  ancestor  and  heir,  the  power  of 
devising,  or  to  prescribe,  as  between  grantor  and  gran- 
tee, the  forms  of  alienation.  It  is  incidentally  only,  and 
with  reference  to  a  particular  object,  that  the  exercise 
of  the  owner's  dominion  over  his  property  is  abridged. 


1817. 


It  is.tnie  that  the  dislierison  of  lawful  heirs  is  recited 
as  one  of  th«  consequences  of  the  unlimited  power  of 
devising  to  charitable  uses,  and  heirs  may  consequen- 
tially be  benefited  by  the  prohibition*    But,  generally 
to  restrain  tlic  power  of  devising,  was  not  in  the  con- 
templation of  the  legislature.    Heirs  arc  as  liable  as 
before  to  be  disinherited  by  will,  provided  the  disher- 
ison be  not  in  favour  of  the  proscribed  object.    The 
thing  to  be  prevented,  was  a  mischief  existing  in  Bjng- 
land,  and  it  was  by  the  quality  and  extent  of  the  mis- 
chief, as  it  there  existed,  that  the  propriety  of  legisla- 
tive interference  upon  the  subject  was  to  be  determi- 
ed.     The  statute  begins  by  referring  to  the  ancient 
laws  made  against  alienations  in  mortmain.    None  of 
the  causes  in  which  those  laws  originated  had  ever 
had  an  existence  in  the  colonies.  It  then  recites,  that 
this  public  mischief  had  of  late  greatly  increased. 
There  is  locality  in  tliat  assertion.     It  was  in  Eng^ 
tand  that  the  mischief  had  increased,  and  in  Eng^ 
iamd  only  was  it  thonght  necessary  to  impede  its  pro- 
gress.   To  no  other  part  of  the   dominions  of  the 
^itiwn  was  this  law  extended.     Yet  it  was  compe- 
tent to  the  legislature  to  have  made  it  the  law  of 
%Tefy  colony  belonging  to  Great  Britain*     I  do 
bdieve  that  it  could  even  now  be  stated,  with 
Vol.  n.  M 
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Jfnenccd  not  till  after  the  six  months  had  elapsed,  the        ^  ^i^ 

legal  right  was  clear  of  all  doubt.     But  the  AUornfxj 

General  contended,  and   with  great  weight,  that  Al' 

linglon  (who  was  father  or  uncle  of  the  person  whom       Chautei^ 

he  presented)  being  himself  a  Trustee,  and  the  son  or 

nephew  knowing  him  to  be  so  at  the  time  of  so  being 

J)resented,  notice  of  the  trust  would  affect  equally  the  , 

consciences  of  both.     Lord  Ilardwiclce  seemed  at  first 

to  be  much  struck  with  the  force  of  this  Argument,  but 

said  that  the  party  presented  might  have  had  notice  of 

the  trust,  without  having  notice  that  it  was  inconsistent 

With  the  duty  of  the  Trustee  to  have  presented  him. 

This,  it  must  be  acknowledged,  was  going  very  near^ 

in  point  of  Equity. 

However,  I  take  his  decree  in  that  case  to  havt 
gone  upon  this  principle.  Until  the  statute,  let  the 
Wrong  have  been  ever  so  great,  the  party  injured  had 
not  an  hour  after  the  church  was  full;  for  that  it  wai 
for  the  peace  of  the  church  that  there  should  be  no 
disturbing  a  presentation  once  made,  and  the  private 
injury  must  yield  to  the  public  convenience.  Theii 
came  the  statute,  limiting  the  period  at  six  months, 
within  which  it  should  be  lawful  for  the  party  wronged 
to  prosecute  his  remedy.  Lord  Jlardwicke^s  opinion, 
therefore,  was  that  the  same  principle  applied  in  a 
caseof  breach  of  trust ;  and  he  put  to  himself  this  diP* 
iiculty.  If  I  interfere  on  equitable  grounds,  at  any 
period  after  llic  time  is  expired  which  the  statute  has 
provided  for  the  peace  of  the  church,  why  should  I 
not  interfere  at  the  end  of  forty  or  fifty  years?  Where 
is  to  be  the  limit?  And  he  then  supported  himself  on 
Gardiner  v.  Griffiths  (a),  where  the  House  of  Lords 
had  determined  that,  if  a  mortgagee  presents,  although 

« 

(«)  2  P.  Wms.  404. 
Vol.  I.  2  K 
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he  is  in  some  sense  guilty  of  a  breach  of  trust  in  90 
doing,  jet  they  would  not  disturb  the  presentation 
after  the  lapse  of  the  statutable  period. 

In  that  case,  all  that  Lord  Hardwicke  had  to  da 
was  to  decide,  with  a  full  knowledge  of  what  would  be 
the  law  on  the  subject,  how  far  the  legal  doctrine 
should  be  extended  to  an  equitable  case.  But  my 
difficulty,  in  the  present  instance,  is  of  a  very  different 
nature ;  for  I  have  no  authority  to  direct  me  to  a  know- 
ledge of  what  would  be  the  decision  of  a  court  of  law 
in  the  case  before  me.  It  is  my  duty,  however,  to 
know  what  the  law  is,  before  I  dispose  of  it.  The 
point  is  of  far  too  much  importance  not  to  put  it  in 
the  way  of  having  a  legal  decision  respecting  it. 
Whatever  may  be  my  opinion,  (and  I  have  no  hesita- 
tion  in  saying  that  I  have  formed  an  opinion)  on  the 
subject,  it  is  not  for.  me  to  settle  the  law^  which  I  am 
bound  to  follow. 


Either  an  issue,  or  a  case,  must  therefore  be  dU 
rected,  or  I  must  have  the  matter  re-argued  before  mt 
with  the  assistance  of  some  of  the  Judges. 
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DTVARD  HARVEST,  Citizen  and  Brewer,      Devise  to  a 

by  his  Will  dated  the  2Jst  oi Feb.  1610,  devised  Corporation, 

certain  closes  or  parcels  of  meadow  land  in  Islington^  upon  trujjt, 

to  the  iNIaster,  Wardens,  and  Conunohalty  of  the  art  "  ^^^^  ^^^^  *^ 

or  mystery  of  Brewers,  of  the  city  of  London,  and  *'*"'®  >'^"'''>*  ^^^ 

ever  "  to  lav 
their  successors  for  ever,  upon  the  foUowincr  trusts  : —         ',  , 

*^  ®  out  the  yearly 

*'  To  the  sole  intent  and  purpose  that  the  said  Master,  rents  and  nrotits 
Wardens,  and  Commonalty,  and  their  successors,  shall,  Jq  the  repairs  of 
from  time  to  time  yearly  for  ever  employ,  disburse,  a  road  ^^  at  their 
and  bestow  all  and  singular  the  rents,  issues,  revenues,  discretions.'* 
and  profits,  (which  I  will"  and  require  to  be  improved  ^P^n    an   in- 
to the  best  value,)  yearly  coming,  growing,  and  renew-  *^®''^*^»«" 

ina:  of,  or  by,  the  said  premises,  (forty  shillinn:s  thereof  *^*'"f      ®  '^^' 
11  .    1.    *         I  Ii  •  •  1  portion,  at  (ha 

yearly  only  excepted),  to  and  upon  the  repairing  and  relation  of  the 

amending  the  highway  between  Ti/hurne  and  Edge-  Trustees  of  th» 

icovlh.  in  the  county  of  Middlesex,  from  time  to  time,  road  under  a 

yearly  for  ever,  by  and  at  the  best  discretions  of  the  turnpike  act,  an 

said  blaster  and  Wardens,  whose  pains  in  a  matter  of  *^^*'""*  ^'"*  ^'- 

this  quality  and  kind  1  do  heartily  pray  and  intreat ;  ^^^^^^J^'om  the 

and  I  do  hereby  ijive,  devise,  and  bequeath  the  said    ,       J  V  ^^^^S 

\  -ii-  1  .  .  .  ^r  ,  the  act.     No 

excepted  forty  snil lings  yearly  to  the  said  Master  and  «     i 

'  "        .  ,  analogy,  in 

AVardens,  and  their  successors  for  the  time  being  yearly  cases  of  trust 
for  e\er,  for  their  pains  in  this  behalf  to  be  taken."         to  the  statuio 


of  limitatjons. 


\\y  an  act  of  parliament,  I9th  Geo.  III.  (continued 
by  another  act  of  the  j9tli  Geo.  III.)  ^'  for  repairing 
the  road  from  Kilburn  Bridge,  in  .Middlesex,  to  Spar^ 
ro:c\s  llcrn^,  in  llertfordshirr,'"  (comprising  a  part  of 
the  line  of  road  dcocribed  in  the  Will  oii  Edward  liar* 

gK2 
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181f).  resl)^  among  various  powers  vested  in  the  Trustees 

thereby  appointed,  it  was  enacted  that  "  all   lands, 

n,.^,».r        tenements,  and  hereditaments,  and  all  rents,  &c.  is- 

r.  suing  out  of  any  lands,  tenements,  and  hereditaments. 

The  Brewkrs'    ^vhich  then  were,  or  thereafter  should  be,  liable  to  the 

repairs  of  the  said  road,  and  all  owners  and  occupiers 
thereof,  &c.,  should  remain  liable  and  chargeable  to 
and  with  the  repairs  thereof,  as  they  were  before  the 
passing  the  said  act ;''  and  the  proprietors  of  such  lands 
tvere  thereby  required  "to  pay  such  sum  or  sums  of 
money  as  should  be  liable  to  be  paid  out  of,  or  charge- 
able upon  such  lands,  &c.  as  aforesaid,  to  such  person 
or  persons  as  the  said  Trustees,  or  any  five  of  them, 
should  appoint  to  receive  the  same  ;  and,  upon  default 
of  payment,  the  same  should  be  levied  and  received  in 
such  manner  as  the  penalties  and  forfeitures  imposed 
by  the  said  act  were  thereinafter  directed  to  be  levied 
and  received.'* 

The  information,  at  the  relation  of  the  Trustees 

under  the  act,  prayed,  as  against  the  Defendants,  the 

Master,  Warden,  and  Commonalty  of  the  Brewers* 

'  Company,  "  an  account  of  rents  and  profits  possessed 

or  received  by  them,  or  by  any  other  person  or  persons 
by  their  order,  or  for  their  use ;"  the  relators  ofiering 
to  account  for  all  sums  from  time  to  time  paid  to  them 
as  such  Trustees  by  the  Defendants* 

It  appeared  by  the  answer  of  these  Defendants,  that 
their  predecessors,  the  Master,  &c.  of  the  Brewers* 
Company,  entered  into  possession  of  the  devised  pre-* 
tnises  immediately  on  the  death  of  the  Testator,  and 
had  ever  since  continued  in  receipt  of  the  rents  and 
profits,  which  then  amounted  to  the  sum  of  £148.  lOs^ 
pfr  ami, :  it  was  ako  stated,  that  they  had  at  different 
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times  paid  to  the  Trustees  of  the  roafls  divers  sums  of  1«16, 

money  out  of  the  rents  and  profits,  the  particulars  of 

1  •  u  .   .    1  •     .1    •  /  The  Attorney 

Mhich  were  stated  in  their  accounts.  General 

V. 

It  appeared  that  it  liad  been  usual  for  the  relators  and    ^he  Bre>vf.rs* 
^^  J  Company^ 

their  predecessors,  as  Trustees  of  the  Road,  to  apply 

to  the  Brewers'  Company  whenever  the  roads  were  in 

want  of  repair,  upon  which  the  latter  always  advanced 

«iich   sums  as  were   necessary  to  put  them  in  good 

condition. 

By  tlie  Decree  made  on  the  hearing  of  this  cause^ 
Dn  the  22d  of  June^  181 1,  it  was  referred  to  the  Master 
to  inquire  at  what  time  the  said  Defendants  were  ap- 
plied to  by  or  on  behalf  of  the  Relators  for  an  account 
of  the  rents  and  profits  of  the  said  premises,  and  it  was 
ordered  that  the  Master  tshould  take  an  account  of 
such  rents  and  profits  received  by  the  Defendants^ 
or  by  any  otlier  person  or  persons  by  their  order  or 
for  tlieir  use,  from  the  time  at  which  he  should  find 
the  said  Defendants  were  so  applied  to  (a). 

From  this  Decree  the  Relators  now  presented  a 
petitioning-  of  reliearins^,  representinof  that  the  decree 
was  enoneoup,  inasmuch  as  it  confined  the  account  to 
be  taken  as  aforesaid,  to  the  time  when  the  Master 
shouhl  find  tlrat  the  Defendants  were  applied  to  on  be* 
iialfof  the  Relators;  and   inasmuch  as  it  directed  ai^ 

inquiry  at  what  time  such  application  was  made. 

< 

On  tlie  rehearing,  it  was  insisted  by  J  fori  and  ITealdj 
on  the  part  of  the  petitioners,  that  t!ie  account  ought 
1o  be  taken  from  the  time  of  the  company  having  en» 
tercd  into  possession,  in  1611. 

(a)  U?g.  Lib.  A.  1481.  b. 
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AKG£LL 


fKat  v^bere^  upon  a  summary  application  to  set  aside        .^^^^' 

annuities  for  non-compliance  with  the  requisites  of 

the  act,  the  rule  was  discharged  npon  discussion  of 

the  merits,  the  Court  will  not  entertain  a  similar  ap-       „  .^1.- 

plication  between  the  same  parties,  on  the  same  state 

of  facts,  even  though  grounded  on  a  new  objection 

to  the  annuity,  which  was  not  before  urged  or  coq- 

iddered. 

On  the  other  side  it  was  argued,  that  the  case  was 
fully  before  the  Court  at  the  hearing  in  1809 ;  that  it 
w;is  incorrect  to  say  that  the  orders  made  in  the  other' 
cause  could  have  been  pleaded  in  bar,  since  -interio- 
cutory  orders  are  not  strictly  pleadable  matters ;  and 
that  the  parties  themselves  who  sought  this  rehearing, 
had  departed  from  the  strict  obsenrance  of  those  or- 
ders ;  and  they  cited  Crossley  v.  Arkwright  (a),  and 
Saunders  v  Hardinge  (6),  that  an  annuity  deed  is  not 
merely  voidable,  bat  absolutely  void,  where  the  me- 
morial is  not  duly  registered  according  to  the  provi- 
aions  of  the  act. 

Sir  S.  Romillyf  Agar,  and  Home,  in  support  of  the 
Petition. 

.    Fonblanque  and  Treslove,  for  the  Defendants  Had"- 
den  and  wife. 

Trower  and  Merivale,  for  the  PlaintLBT^  resisted  the 
charge  of  collusion,  which  there  was  no  sort  of  evi- 
dence to  support. 

The  Master  of  the  Rolls  : 

Observed,  that  it  had  been  decided  by  the  present 
-X^ml  Chancellor  in  the  case  of  Bromley  v.    Uol- 

(«}ST.R.603  (b)5T.  R.9. 
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of  such  rents,  next  after  passing  the  act  of  19  Geo.  III.  181ft. 

to  this  timo"  (a),  ^  v^^^*^/ 

The  Attorney 
(a)  Reg.  Lib.  A.  1685.  b.  General 

The  Brewers* 
Company. 


TAGGART  v.  HEWLETT  (a).  jug.  3. 

AN  injunction  had  been  obtained,  before  answer,      Tetters  set 
to  stay  proceedings  at  law  upon  a  promissory  note  forth  by  the 
p^iven  by  the   Plaintiff  to  the  Defendant's   Testator.  Bill,  and  not 
On  the  coming  in  of  the  answer,  the  Defendant  ob-  admitted  by  the 
tained  the   usual  order  nisi,  and  the  Plaintiff  now  ^^^^^^  ^  -a  a 

shewed  cause  on  the  merits  aorainst  dissolving:  the  in-  ,     4^. .    ..  . 

^ » ^  p  by  Affidavit  la 

junction,  relying  for  cause  principally  on  certain  letters  guppQ^t  of  aa 
set  forth  in  tlic  Bill,  and  therein  stated  to  have  been  injuoctioa. 
written  by  the  Testator  to  the  Plaintiff,  which  letters 
were  neither  admitted  nor  denied  by  the  answer,  the 
Defendant  alleging  that  he  knew  nothing  about  them, 
and  which  tlic  Plaintiff  now  claimed  the  liberty  of 
verifying  by  aflidavit,  and  reading  in  support  of  the  inr 
junction. 

Sir  Samuel  Romillj/  and  Simpldnsoriy  in  support  ^ 
the  injunction. 

Ilcald  and  Spevccj  for  the  Defendant. 

IVic  Lord  Chancellor 

Said  that^  according  to  the  old  practice^  the  PlaintiiT 

(a)  Ex  Relntione, 
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1819. 


The  Caa^e  afterwards  coming  on  for  further  dirc^c- 
tionSy  it  was  insisted^  on  behalf  of  the  annuitants,  that 
ttlthoughi  by  not  excepting  to  the  Master's  Report,      l^' 
they  might  be  taken  to  have  acquiesced  in  it,  they      ..  \ 

were,  notwithstanding;,  entitled  to  have  an  account  of  „^^^  .  ^. 
what  was  due  to  them  in  respect  of  sums  actually  ad-  ^i^^LTge  which 
vanned  by  way  of  consideration  for  their  several  an-  ^^  MtUed  in 
naities,  with  interest,  and  to  be  paid  the  balances,  if  trost  for  a  mar^ 
any,  which  were  due  to  them  in  respect  thereof,  out  of  ried  woman, 
the  fund  in  Court  which  had  arisen  from  the  monies  being  set  asidej 
from  time  to  time  paid  in  by  the  Plaintiff  under  the  the  annaitant 
Decree;  claiming  a  specific  lien  upon  the  fund  in  i»  not  entitled 
Court  to  that  extent.  *«  recover  the 

consideration 

On  the  other  side  it  was  said  that  this  fund,  con-  ^^''*"  ^^  ^''"' 
stituting  part  of  the  separate  estate  of  the  wife,  was    ^'     *  annui  y 

not  liable  to  the  claims  of  the  annuitants  in  respect 

arrears  of  the 

of  their  actual  advances ;  in  support  of  which  was  . 

cited  Jones  v.  Harris  (a).  '^^^^  LloTourt 

under  a  Decree 
His  Honor  said,  that  if  he  could  discoveirany  solid  mBide  upon  a 

ground  of  distinction  between  this  case  and  that  of  Bill  of  inter* 
The  Duke  of  Bolton  v.  Willianis  (b),  he  should  hiive  pleader  filed  by 
been  glud  to  apply  the  principle  adopted  by  Courts  of  the  owner  of 
Law,  with  respect  to  the  recovery  back  of  the  consi-  the  estate,  sub- 
deration  (r);  but  that  the  circumstances  of  both  cases  ject  to  the 
being  precisely  the  same,  he  could  not  do  otherwise  rent-charge. 
than  follow  the  precedent  of  the  former  case,  leaving 
the  annuitants  to  such  remedy  as  they  might  have  at 
law. 


(«)  9  Ves.  486.  &c.     And  see  the  Decree  in 

(6)   4  Bro.  297.    2  Ves.  that  case,  Reg.  Lib.  A.  1791. 

jon.  138.      Referred  to    in  fo.  329. 

Jones  ▼.  Harris,  9  Yes.  494,  (c)  See  9  Vts.  492. 
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^^  It  was  admitted  on  both  sides,  that  the  deed-poll 
alone  was  to  l>e  looked  to  as  containing;  the  agreement 
between  the  parties  ;  and  for  the  PlaintifT  it  was  con- 
tended that  the  instrument  itself  being  equivocal,  the 
recital  must  be  explained  bj  the  operative  part. 

f 

"  But  the  Court  held  on  the  contrary,  that  the  re- 
cital must  be  taken  to  controul  the  operative  part  of 
the  instrument ;  that  as  far,  therefore,  as  related  to 
the  original  annuity,  it  was  void  for  the  defect  above 
mentioned,  but  was  good  as  an  absolute  sale  of  the 
additional  dividends  for  the  sum  of  £55.  5^. 


>♦ 


^^  The  Bill  was  dismissed,  but  without  costs. 
Hart  and  Wakrfieldy  for  the  Plaintiffs. 


iS|    Samuel  Romilli/  and  Barber ^  for  the  Defendant, 
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WALKER  V.  WALKER. 


Before  the  High  Court  of  Delegates. 

rsm  NASH  GROSE,  J.  K.  B. 

SIR  GILES  ROOKE,  J.  C.  P. 

WM.  BATTINE,  LL.  D. 
;  MAURICE  SWABEY,LL.D. 
Judges  Delegates^  ^^^^  HEATH,  Esq.  J.  C.  P. 

JOHN  FISHER,  LL.  D. 
JAS.HEN.ARNOLD,  LL.  D. 
.CHAS.  COOTE,  LL.  D. 


WM.  WALKER,  Esq.  and  II AR- 
RIET  MARY  WALKER, 
Spinster      .         -  -  . 

SAM.  WALKER  and  MARY 
WALKER  .        T 


Appellants. 
Respondents  (a). 


Feb.  14—19, 
1805. 


THE  case  arose   on   the  supposed  Will  of  Ann      WhereaTes- 
IValker,  dated  the  8th  of  Sept.  1789,  by  which  tatrix  made  her 
she  had  devised  to  the  Appellants  both  real  and  per-  Will,  disposing 

sonal  estate,  and  appointed  them  Executors.  ®^  real  and  per- 

sonal property, 

and  signed  and 
(«)  This  case  is  referred  to      of  Vendors  and  Purchasers,"        i|i|i  •<-.       A 

by  Mr.  Sugderij  in  his  «  Law      p.  77.  n.  ^  ^,^^3^  \f  3^. 

testation  in  the 
common  form  was  subjoined,  but  to  which  there  was  no  subscription 
of  witnesses  ;  and  where  the  Will  was  found  at  her  death,  wrapped  in 
an  envelope,  on  which  was  written,  "  I  signed  and  sealed  my  Will  to 
liaTC  it  roidy  to  be  witnessed  the  first  opportunity  I  could  get  proper 
persons  f  held  that  the  instrument  ap^iearing  to  be  incomplete  (some« 
thing  more  having  been  intended)  was  not  a  good  Will  as  to  theper^ 
somd  property.  But  Parol  Eyidence  admitted  as  to  the  circumstances 
of  the  papers,  and  as  to  the  Testatrix's  intention. 
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Walker  The  Testatrix  died  14th  of  Oct.  1801.  At  her  death, 

W^*  she  had  not  any  relations  nearer  than  second  cousins, 

in  which  degree  it  was  alleged  that  the  Respondents 
stood. 


After  her  death,  there  were  found  in  her  house, 
besides  the  said  supposed  Will,  four  other  papers : 
one  was  Testamentary,  dated  8th  of  Sr/;/.  1777,  and 
was  nearly  similar  to  the  one  in  question ;  the  three 
other  papers  were  directions  concerning  her  funeral 
and  other  matters,  and  one  was  an  enumeration  of 
treasure,  which  to  a  large  amount  was  also  found  in 
the  house.  In  the  same  paper  there  was  a  references 
^*  in  the  upper  drawer  of  ray  bureau  will  be  found  qiy 
Will;"  and  in  another  of  the  papers  there  was  inserted 
a  note,  ^^  that  none  pf  her  cloaths,  nor  any  thing,  was  to 
be  given  to  her  late  servant,  John  TValker^s  daughter- 
in-law,  nor  any  of  his  family."  The  respondents  were 
brother  and  sister  of  this  John  TFalker.  All  the  papers 
were  entirely  in  her  own  handwriting. 

The  stale  of  the  two  testamentary  papers,  (as  to  their 
execution,)  was  this: — As  to  that  of  1777,  (which  is 
only  material  as  having  been  introduced  in  argument), 
it  had  had  a  signature  and  seal,  and  a  clause  of  attest- 
ation, but  was  not  subscribed  by  any  witness ;  the  seal 
had  been  cut  oflT,  and  from  the  state  of  the  bottom  of 
the  pnper  it  was  doubtful  whether  some  part  had  not 
been  torn  oflT.  The  testamentary  paper  in  question, 
(dated  in  1789,)  was  also  signed  and  sealed ;  and  had 
this  clause  of  attestation  "signed,  published,  and  de- 
clared, by  me  the  said  Testator^  to  be  my  last  Will  in 
the  jjresence  of  us  \^ho  attested  the  same  in  the  pre* 
sence  of  each  other."  But  to  this  also  there  was  no 
suhscribhig  kUhcss.  It  was  found  rolled  up  in  a  piece 
of  coarse  paper,  on  which  the  deceased  had  written, 
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*^  I  sealed  and  signed  my  Will  to  have  it  ready  to  be        Walker 
witnessed  the  first  opportunity  1  could  get  proper  per-  ^* 

sons  for  it." — The  Will  contained  the  usual  clause 
revoking  all  former  Wills. 

After  the  death  of  the  deceased,  a  caveat  was  entered 
in  the  Prerogative  Court  against  the  Will  of  1789: 
and  after  a  decree  in  that  Court  against  the  Will,  the 
case  came  by  appeal  before  the  Court  of  Delegates ; 
and  having  been  regularly  assigned,  it  came  on  for  in- 
formation and  sentence  before  the  whole  Commission 
on  the  12th  of  JTi/Zy,  1803;  when  the  Delegates  pro- 
nounced for  the  appeal  as  a  grievance,  and  to  admit 
the  whole  of  the  allegation  and  exhibits,  and  to  retain 
the  principal  cause. 

The  scripts  produced  were  the  supposed  Will,,  and 
the  other  papers  found  in  the  house  after  Mrs.  JfVs 
death. — The  exhibits  consisted  of  letters,  which  had 
been  written  by  the  deceased  to  the  Executors,  tend- 
ing to  shew  her  great  partiality  for  them;  and  the 
envelope  in  which  the  Will  was  found. — The  material 
allegations,  besides  the  facts  before  stated,  and  other 
consequent  positions,  were  (on  the  part  of  the  Ap- 
pellants,) the  great  love  and  regard  which  the  deceased 
iiad  alwnys  borne  them,  although  her  parsimonious 
disposition  and  recluse  habits  of  life  prevented  her 
shewing  it  in  any  liberal  way;  that  the  Testatrix  had 
in  her  possession  the  Will  of  her  late  uncle,  (William 
JValker^)  which  was  circumstanced,  as  to  the  attesta- 
tion, just  as  her  own  appeared  to  be;  that,  from  her 
manner  of  life,  she  never  had  an  opportunity  of  pro- 
curing witnesses  to  her  Will;  her  frequent  declara- 
tions, especially  to  Susanna  Frj/^  her  servant,  that 
"  she  had  made  her  Will,  in  her  own  handwriting/ 
but  that  no  person  knew  the  contents  of  it,  but  that 
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such  Will  would  be  found  a  good  one  at  her  death ;"  &:c. . 
The  Respondents,  on  the  other  hand,  repelled  the  alle^ 
gations  as  to  the  affection  of  the  deceased  for  the  Ap« 
pellants,  by  contrary  evidence,  that  the  principal  ob- 
ject of  her  aifection  was  her  cousin,  John  Walker^ 
deceased,  (the  brother  of  the  respondents)  ;  they  also 
alleged  that  she  had  in  her  possession  onlt/  a  rough 
draft  of  the  Will  of  her  late  uncle,  William  Walker^ 
and  that  it  could  not  be  said  she  copied  from  that,  as 
there  were  also  in  her  possession  three  other  drafts  of 
a  Will,  or  Wills,  of  the  said  William  Walker ^  and  also 
two  probates  of  Wills,  one  of  another  William  Walker^ 
an  ancestor  of  hers,  and  the  other  of  her  father,  Jokn 
Walker^  the  former  of  which,  purporting  to  dispose  of 
personal  propertf/  only^  was  attested  by  two  witnesses, 
and  the  latter  purported  to  dispose  of  real  and  personal 
property,  and  had  three  witnesses.  [The  fact  was  af- 
terwards stated  to  be  that  this  last  mentioned  Will 
had  onl^  one  witness.]  That  the  deceased  did  not  live 
so  rcclusely  as  was  alleg^ed  by  the  Appellants;  and 
that  she  could  not  have  tliought  the  Will  in  question  a 
good  one,  as  she  entertained  an  opinion  that  witnesses 
were  necessary  to  all  Wills,  which  was  evidenced 
(among  other  circumstances)  by  a  conversation  stated 
to  have  taken  place  a  short  time  after  the  death  of  her 
cousin,  John  Walker^  when  she  told  his  widow  that 
the  Will  of  the  said  John  Walker  was  not  good  to 
pass  real  estate,  as  it  was  necessary  there  should  be 
three  witnesses  to  a  Will  to  pass  land,  and  two  to  pass 
personal  property. 


There  were  six  witnesses  examined  on  the  part  of 
the  Appellants,  and  twenty-five  on  the  part  of  the 
Respondents. 

On  the  14th  of  Feb.  1S03,  the  cause  came  on  for 
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argument ;  i^hen  it  was  contended,  on  the  part  of  the 
Appellants,  that  the  Will  was  good  to  pass  the  per- 
sonal property ;  and  on  the  part  of  the  Respondents, 
that  it  was  substantially  incomplete,  and  not  suflScient 
to  pass  either  real  or  personal  estate. 

Mr.  Romillj/^  Dr.  LazcrencCy  and  Dr.  Robinson^  for 
the  Appellants. 

The  great  question  is,  Whether  an  instrument  having 
all  forms  necessary  for  rendering  it  a  valid  Will  of 
personal  estate,  and  having  something  more,  applicable 
only  to  real  estate,  is,  inasmuch  as  it  purports  to  affect 
real  and  personal  estate,  to  be  considered  as  imperfect 
with  respect  to  the  persoual,  because  it  is  not  complete 
as  to  the  real. 

The  Will  in  question  is  in  itself  a  complete  disposi- 
tion ;  it  has  also  received  all  the  sanctions,  which  are 
required  to  give  it  effect.  No  difficulty  can  arise  on 
the  ground  of  its  giving  the  personal  to  one  party,  to 
balance  the  gift  of  the  real  to  another,  shewing  one  in- 
tention to  pass  both,  or  neither.  On  the  contrary,  both 
properties  are  given  to  the  Appellants.  There  is  proof 
of  the  Testatrix's  capacity,  and  of  her  testamentary 
intentions,  which  is  strengthened  by  the  circumstance 
that  the  Appellants  are  not  nearer  of  kin  to  her  than 
the  Respondents.  ^ 

The  cases  on  tlie  subject  have  fluctuated  for  near  a 
century;  at  first,  it  was  considered  that  the  validity  or 
invalidity  of  Wills,  circumstanced  as  the  present,  was 
matter  of  evidence.  The  case  of  Cobbold  v.  Baas  (o) 
decided  positively  in  favour  of  such  a  Will,  as  a  dis- 


607 


Walker 


V. 


Walkeb. 


{a)  4  Vez.  p.  ?00,  in  nolh. 
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Walker        position  of  personalty,  which  reduced  it  to  a  merd 
«,,  ^'  question  of  fact.     The  cases,  and  doctrine,  since  that 

time,  have  brought  it  back  to  a  question  of  evidence. 
In  all  cases  of  imperfect  Wills,  evidence  is  now  re- 
quired. Matthews  V.  fVarncr(a),  But  where  therd 
is  only  a  presumption  that  somethins;  more  is  intended 
to  be  done,  much  less  evidence  is  required  than  in  tlie 
case  of  a  positive  imperfection,  as,  for  instance,  a  Will 
ending  in  the  middle  of  a  sentence.  The  want  of 
Executors,  or  of  a  residtlary  bequest;  the  circumstance 
that  only  legacies  are  given  ;  a  deficiency  of  signature; 
arc  instances  of  presumptions  of  further  intention  ;  but 
the  case  of  the  present  Will  requires  much  less  evi-^ 
dcnce  Uian  any  of  these. 

But  if  it  be  necessary  to  resort  to  external  evidenced, 
the  strongest  is,  where  it  appears  that  the  instrument 
was  designed  by  the  party  as  a  testamentary  disposition ; 
where  the  persons  who  are  the  objects  of  bounty  are 
ascertained  and  acknowledged  for  many  years  ;  where 
the  imperfect  instrument  is  under  the  party's  own 
hand,  and  is  in  his  custody  at  his  death  ;  and  still 
morewlierc  it  has  been  expressly  recognized,  especially 
in  writings  Dnder  the  Testator's  hand  found  among 
papers  of  value.  The  habits  of  life  too  of  the  deceased 
may  be  admitted  as  some  evidence.  Where  all  these 
unite^  no  doubt  can  remain. 

1.  As  to  the  intention  of  the  deceased  in  tlic  present 
case  to  die  testate.  The  papers  found  are  not  like 
common  testamentary  papers.  They  are  in  themselves 
complete.  Her  anxiety  about  her  body,  which  appears 
in  that  paper,  by  which  she  gives  directions  about  her 
tomb,  and  in  the  testamentary  papers  themselves^  is  a 

(q)  4  Vcz.  p.  186. 
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fctrong  ground  of  intention.    It  is  in  evidence,  that  she       Walker 
said   no  one  ouftlit  to  die  intestate ;  one  witness  de-       „^  ^* 

W\,LKER. 

poses  that  she  said  she  should  make  her  Will  in  her 
own  hand,  and  keep  it  in  her  own  possession,  and  that 
many  persons  would  be  disappointed  at  her  death. 
But  she  not  only  intended  to  die  testate,  but  intended 
the  paper  in  question  as  her  Will,  which  is  strongly 
manifested  by  the  paper  itself,  so  far  at  least  as  con- 
cerns her  personal  estate ;  for  if  her  idea  of  signing 
and  sealing  a  Will  was,  not  that  it  would  give  it  any 
effect,  but  that  it  was  a  mere  form,  it  must  be  allowed 
that  slie  would  have  thought  no  better  of  attestation, 
and  then  she  would  have  done  both  at  the  same  time. 
It  is  also  a  material  fact  that  the  law  was,  at  the  time 
she  made  this  Will,  in  favour  of  the  partial  validity  of 
such  an   instrument. 


2.  As  to  the  affection  of  tlie  deceased  for  the  Ap- 
pellants; and  first,  her  testamentary  affection.  This 
is  most  evident  from  the  several  papers  produced  from 
the  year  1777,  the  date  of  the  first  Will,  up  to  within 
two  years  fA'  her  death ;  for  the  paper  in  which  she  di- 
rects that  none  of  her  clothes  should  be  given  to  the 
daughters-in-law,  or  family  oi  John  JTalkcr,  is  strong 
to  shew  a  continuance  of  her  affection,  and  must  have 
been  written  since  Joluis  deatli,  which  was  not  more 
than  two  years  before  her  own.  Besides,  all  these 
papers  were  evidently  intended  for  her  Executors. 

t).  This  Will  is  admitled  to  be  written  throughout 
in  the  Testatrix's  own  hand;  it  was  found  after  her 
death  in  her  bureau  amongst  other  papers  of  value. 
But  it  was  not  laid  by  and  forgotten  ;  but  was  ex- 
pressly and  repeatedly  recognized  by  her,  and  referred 
to  as  her  Will.  In  one  of  the  papers  produced  she  re- 
fers to  the  very  drawer  where  this  was  found,  and  calls 
Vol.  I.  12  L 
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it "  her  Will  ;^  suppose  this  paper  bad  been  on  tfir 
Will  instead  of  the  envelope,  it  must  have  been  deci- 
sive.    She  frequently  said  she  had  made  her   Willy 
that  it  would  be  found  good  at  her  death,  and  that 
many  persons  would  be  disappointed.    But  it  is  alleged 
that  she  could  not  by  such  expressions  refer  to  the 
paper  in  question,  because  she  thought  that  a  Will  to 
dispose  of  personal   property  required  two  witnesfses^ 
as  much  as  one  ©f  real  estates  did  three,  having  ex- 
pressly so   declared    in   the  conversation   with  'John 
Walker's  widow  respecting  his  Will.     But   as  that 
Will  disposed  of  real  property  only,  it  was  not  neces- 
sary that  she  should  have  expressed  her  opinion  as  to 
Wills  of  personal  property  only ;  besides,  there  is  a 
material  variation  in  the  depositions  of  the  witnesses. 
One  says  her  expression  was  that  two  witnesses  would 
do  for  personalty ;  another  that  two  witnesses  would  not 
do  for  land,  though  it  would  for  personal  property. 
At  another  time,  being  told  that  John  Wollcer  had 
signed  his  Will,  she  sard  there  were  not  witnesses  suf- 
ficient.    It  might  therefore  be  as  well  inferred  that  she 
thought  three  witnesses  necessary  in  all  cases,  as  that 
she  thought  two  necessary  for  personal  estate.   But,  it 
is  admitted  that  she  knew  the  distinction  :  when,  there- 
fore, she  recognized  her  Will  as  being  good,  she  must 
have  meant  good  for  the  disposal  of  her  personalty. 
It  is  true,  in  one  instance  she  coupled  this  declaration 
with  one  respecting  her  lands ;  when  she  was  told  that 
her  Will  had   been   proved  bad,  and  that    WiUiam 
TValker  would  have  her  lands,  she  replied,  that  no 
one's  Will  could  be  proved  till  they  were  dead,  and 
that  WiUiam  Walker  wovAA  not  have  her  lands;  oae 
witness  says,  "  nor  any  thing  that  I  have  got,  nor  no 
one  belonging  to  him."     She  used  to  say   WiUiam 
Walker  was  of  the  half  blood ;  her  declaration  nmst 

therefore  be  taken  gencraUt/^  that  he  would  be  ex* 
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eluded  by  law  ;  but  if  taken  otherwise,  it  is  deci- 
si\c  ill  tUvour  of  her  Will.  How  can  her  ideas  as 
to  iaii  J  fiilVct  this  Will  as  a  disposition  oi personal  pro- 
\ik':x{\  ?  Even  if  she  had  expressly  declared  it  was  good 
ibr  both  estates,  the  declaration  could  not  be  taken  that 
she  meant  it  to  operate  a<i;ainst  the  law,  and  must  there- 
fore be  referred  to  the  personalty  only.  The  identity 
of  this  paper  cannot  be  doubted;  no  objection,  there- 
fore,  can  arise  but  from  technical  difficulties.  Wills 
as  to  their  identity  have  been  easily  established,  as  in 
a  late  case  on  Mr.  Iliirdis's  Will,  where  it  was  ad- 
mitted on  the  evidence  of  its  having  been  read  over  to 
his  .sister. 

A  very  material  circumstance  is,  that  in  this  paper^ 
she  has  inserted  a  clause  revoking  all  former  Wills. 
Now,  it  is  clear  she  had  never  made  any  former  Will, 
but  that  of  1777,  and  that  is  circumstanced  exactly  as 
the  Will  in  question  ;  by  revoking  this,  she  must  have 
thought  it  a  valid  instrument,  and  if  so,  she  must  have 
thought  the  paper  of  1789  so  too. 

4.  The  mode  of  life  of  the  deceased  is  sufficient  to 
account  for  the  deficiency  of  the  Will  in  question. 
She  was  in  the  habit  of  procrastinating  every  thing 
(notwithstanding  her  declarations  to  the  contrary); 
she  never  went  out,  nor  had,  at  a  time,  three  persons 
with  lier,  except  her  servants,  and  the  Respondents, 
and  some  other  persons,  all  of  whom  were  her  inferiors; 
and  these  it  is  evident  she  would  not  choose  to  be  wit- 
nesses to  her  Will,  which  is  much  strengthened  by  her 
mentioning  in  the  envelope,  "  proper  witnesses." 
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There  is,  therefore,  abundant  evidence  to  support 
this  paper  as  a  Will  of  personal  property ;  and  the  dc- 
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Walkkr       feet  being  only  applicable  to  real  estate,  it  must,  on  tlie 
--^   ^'  principle  of  "  reddendo  sino-ula  5//?<rw/iV'  be  referred 

to  such  property,  and  the  Will  declared  a  good  disposi- 
tion of  the  Testatrix's  personalty. 


Feb,  15— 19.        Mr.  Plumcr,  Hy.  AdamSy  and  another  Civilian,  for 

the  Respondents. 

The  Onus  Probandi  is  on  the  Appellants;  for,  the 
Respondents  are  the  next  of  kin  to  the  deceased,  and 
as  such  undoubtedly  entitled,  if  the  Will  fails.    - 

Two  grounds  have  been  taken  for  the  establishment 
of  the  Will :  first,  That  it  is  in  itself  good,  and  that 
the  subject  of  it  being  mixed  accounts  for  the  imper- 
fection appearing  on  the  face  of  it.  Secondly,  That  if 
this  is  not  suflicient,  the  external  evidence  adduced 
will  support  it.  The  Appellants  have  relied  princi- 
pally on  the  first  ground,  contending  that  the  law  in- 
clines to  give  such  an  instrument  validity,  on  the  maxim 
of"  reddendo  singula  singulis,"  and  the  authority  of 
Cobbold  v.  Baas.  If  this  be  so,  every  Will  may  re- 
ceive an  easy  decision  ;  but  this  principle  has  been  re- 
peatedly denied,  and  the  contrary  is  the  daily  prac- 
tice (a).  The  Appellants,  too,  themselves  in  effect 
deny  the  principle  and  authority :  the  case  relied  on  is 
an  insulated  one.  It  is  admitted,  however,  that  the  law 
has  fluctuated  :  yet  it  is  contended  that  the  law  being 
so  understood  at  the  time,  must  have  operated  on  this 
Testatrix.    But  it  is  not  to  be  presumed  tliat  the  party 

(a)  Gnjfin  v.  Gr/Jfi/ij  de-      Mnnro  v.  Couiis^  before  the 
cided   ill  l7JyO.     See  4  Vez.      House  of  Lords,  1  Dow  437. 
Jun.  197  in  noiis.     And  see 
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knew  the  law;  for  instance  («),  Mr,  Baron  Penin^s        Walkkr 

Will    has   been   lately  rejected    under   circumstances  *• 

very  similar  to  those  of  the  case  in  question,  which 

shews  tliat  Wills  are  not  to  be  considered  good  pro 

tfuUo,  as  a  general  rule.     There  are  abundant  cases 

to   show   that   the   Court    below    feels   it  cannot   get 

rid  of  the  clause  of  attestation.     Th«  case  o(  Painter 

V,  Painter  in  1802,  arose  on  a  Will  of  real  and  per* 

sonal  property  made  by  an  attorney,  but  written  by  the 

Testator  with  his  own  hand;   it  was  signed  and  sealed, 

had  a  clause  of  attestation,  but  no  witnesses;  it  was 

kept  locked  up  with  other  papers  of  moment ;  and  the 

Testator  had   frequently  declared    he   should  leave  a 

Will,  and  that  he  meant  the  same  should  operate  upon 

his  personal   property.     He  died  suddenly,  and   this 

Will  has  been   pronounced  against.     Another  case  is 

Slohcs  V.  Ptrr^/,  decided  in    1799;  Mary  CoUeit  made 

a  Will  of  real  and  personal  property,  dated  in  Oct. 

1796,  all  in  her  own  handwriting,  subscribed  her  name, 

but  did  not  seal  it.     It  had  a  clause  of  attestation,  but 

no  witnesses.     Slie  died  suddenly  in  March  1799  ;  the 

Will  was  found  locked  in  a  chest  of  drawers  inclosed 

in  a  pioce  of  paper,  on  which  was  written  m  \}qv  own 

hand  '-'  Mrs.  ColkiCs  Will,"   and  on  another  part  of  it 

''  my  Will."     On  the  evening  previogs  to  her  death, 

the  Testatrix  had  asked  her  nephew  as  to  her  power 

of  leavin;*;  two  houses,  and  she  then  said  she  had  left 

then),  with  seme  other  things,  to  the  very  persons  to 

whom  they  were  bequeathed  in  this  Will.     The  Will, 

however,  was  rejected.     Cases  of  Wills  similarly  cirr 

rumslanced,  disposing  only  of  personal  property,  having 

been  rejected,  arc  numerous.     In  Hammond  y.  Ilamr 

(a)  The    Rpporler  thinks      of  examining  (he  Precedent!) 
it   rii;ht   to  obsetvo    that    he      quoted.  » 

has  not  had  Ihe  opportunity 
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mondy  pronounced  in  1801,  a  Will  of  only  personalty 
was  rejected,  because  of  the  attestation  clause;  it  wb& 
neither  fiit^ned  nor  witnessed,  but  was  all  in  the  Testa- 
tor's handwriting.     There  was  no  date,  but  it  was  as- 
certained from  the  water  marks  in  the  paper  to  have 
been  made  in  1795  ;  the  Testator  died  in  1799.     Some  ^ 
years  before,  one  Taylor,  an  nttorney,  had  made  a 
Will  for  him,  which  was  duly  executed,  and  was  at- 
tested ;  but  being  offended  with  some  of  the  persons  in 
whose  favour  that  Will  was  made,  he  made  the  later 
one  in  question.     He  had  locked  it  up  in  a  box  in  bis 
bedchamber :  about  a  week  before  he  died,  he  inquired 
whether,  if  his  Will  was  all  in  his  own  handwriting,  it 
would  be  good  as  to  the  disposal  of  bis  personal  pro- 
perty, without  being  signed  or  witnessed  ;  and  the  at- 
torney told  him  that  it  would  be  good,  as  all  his  pro- 
perty was  personal.     Another  case  is,   TFade  v.  Over* 
ton,  pronounced  not  long  after  the  last ;  it  arose  on  a 
Will  beginning,  "  I,  A.  B.  do  make  this  my  Will  all 
in  my  own  handwriting ;""  a  seal  was  affixed  to  it,  but 
it  was  signed  only  on  the  first  sheet.  The  Testator  had 
frequently  declared  that  he  had  made  his  Will  in 
favour  of  the  party  who  was  to  take  under  this.     Not- 
withstanding, the  instrument  has  been  rejected.     This 
was  a  case  of  personal  property  only. 

[HEATH,  J.— No,  it  was  a  Will  of  both  real  and 
personal  property;  but  the  personal  being  all  mentioned 
in  the  first  sheet,  the  ground  taken  was  that  the  signa- 
ture on  that  sheet  was  meant  to  apply  to  that  species  of 
property  only.  The  Court,  however,  held  that  the  Will 
must  be  taken  altogether,  and  construed  as  a  whole]. 

A  Will  may  be  informal,  yet  complete ;  or  formal 
yet  incomplete:  where  it  is  incomplete  as  a  whole,  tht 
presumption  is,  as  has  been  shewn,  against  its  operat* 
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5ng  partially.     If  this  were  a  Will  of  personalty  only,        Walkhr 
it  would  hiive  been  clearly  incomplete  (a),  because  the        ,-^  ^' 
<:lause  of  attestation  could   not  have  been  applied  to 
any  thing  el?e.     But  still  would  it  not  have  all  that 
the  law  requires?  and  if  so,  why  should  it  be  incom- 
plete ?     The  answer  is  plain  ;  because  it  gives  notice 
on  the  face  of  it,  that  the  party  intended  to  add  some- 
thing to  it ;  for  completion,  in  all  cases,  looks  to  the 
mind  of  the  party.     The  question  is,  not  whether  all 
is  done  which  the  law  requires,   but  whether  every 
thing  has  been  done  which  the  party  tliought  neces- 
sary; and  even  if  he  should  appear  to  have  intended 
to  add  forms  which  are  unnecessarv,  \et  the  instru- 
ment  must  be  bad.    As  to  the  disposal  of  personal  pro- 
perty, no  form  is  necessary  ;  and  often  the  nearer  the 
instrument  approaches  to  form,   and  is  yet  short  of 
complete  formality,  the  more  incomplete  it  becomes. 
A  mere  scrap  of  paper  giving  jf  20,000  to  A.,  without 
more  words,  would  be  admitted,  because  complete  in 
itself,  and  finished  by  the  party,  and  because  it  per- 
fectly shews  the  intention  ;  but  if  the  same  paper  has 
also  a  clause  of  signature,  but  is  not  signed,  though  it 
is  more  formal,  yet  it  is  incomplete,  and  will  be  re- 
jected, because  it  manifests  an  intention  to  do  some- 
thing more  than  i«  done  to  it.   So  also  a  paper  **  giving 
£^10,000  to  J.  B.  and"  (stopping  there)  is  bad :  if  the 
Testator  begins  "  this  is  my  last  Will,*'  and  makes  a 
correct  disposition,  and  says  no  more,  the  Will  is  good  ; 
but  if  at  the  end  he  adds,  "In  witness  whereof,  I  have 
hereunto  set  my  hand,'*  and  omits  to  ^ct  his  hand,  it  is 
then  incomplete.     This  is  the  constant  practice ;  and 
tlieretbre  Cobbold  v.  Baas  must  have  been  decided  on 
a  wrong  ground.     The  mind  of  the  party,  therefore, 

(//)  Grijfin    V.   Gnjfiriy   4  Vcs.  Jun.  197  in  noUs> 
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residuary  legatee  and  devisee  in  the  room  of  her  late         1817* 
father,  the  said  General  Conway  deceased,  and  gave^ 
devised,  and  bequeathed  to  her  the  said  Plaintiff,  her  j^^y 

heirs,  executors,  &c.  all  the  rest  and  residue,  &c.  in  the  v. 

same  words  as  he  had  given  the  same  by  his  will  to  her  3«i'oJw^ 
said  late  fioher. 

Earl  Horace  died  shortly  after  the  date  of  this  co- 
did],  leaving  the  Plaintiff  George  James^  Earl  (since 
Marqais)  of  Cholmondeleyy  his  grand  nephew  and  heir 
at  law,  and  the  Plaintiff  Arm  Seymour  Darner  him 
surviving. 

The  1^  then  stated  that  some  questions  had  arisen 
between  the  Plaintiff,  respecting  the  will  and  codicil 
di.  Horace  Earl  of  Orfbrdj  as  far  as  regarded  the  equity 
of  redemption  of  the  said  mortgaged  estates,  and  that, 
in  order  to  put  an  end  to  such  questions,  they  had 
agreed  to  share  the  same  between  them.  That  they 
Were  advised  that,  by  virtue  of  the  limitations  in  the 
settlement. of  1781,  Earl  Horace  became,  on  the  death 
of  Earl  George^  absolutely  entitled  to  the  equity  of  re- 
demption of  the  said  estates,  and  that  the  Plaintifis, 
i^ion  the  ^eath  of  Earl  Horace^  became  entitled  to  the 
same;  that  by  divers  mesne  assignments  the  legal  estate 
in  the  said  mortgaged  premises  had  become  vested  in 
the  Defendant  Francis  Drake^  subject  to  redemption  on 
payment  of  #620,000  and  interest ;  and  that  the  other 
Defendants  respectively  claimed  some  interest  in  the 
flame;  charging  that  the  deed  of  1794  did  not  abso- 
lutdy  confirm  ^e  settlement  of  1792,  but  only  removed 
the  doubts  which  embarrassed  the  supposed  title  of 
Lord  Clinton^  by  reason  of  the  mortgage  deed  of  1785, 
conveying  the  estate^  to  the  uses  of  the  settlement  only 
in  such  manner,  as  if  that  mortgage  had  not  been 
SMide;  and  that  Earl  Horace  executed  the  deed  of  1794 
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tiling  tliat  s!ie  knew  how  the  law  stood,  how  can  it  bo        Walker 
supposcil  that,  circumstanced  as  she  was,  she  could  be       «r     ', 
acquaip.tod   with    this   ahiiost    obscure   case?       It   is 
true,  without  t!iis  knowled«ie,  she  might  have  intended 
to  dispose  of  her  personal  estate  at  all  events;  but 
then  she  would  most  probably  have  had  two  Wills 
for  the  two  spt  cics  of  property  ;  and  it  is  hardly  pos- 
sible that,  witliout  considering  this  law,  she  could  have 
thou;^iit    an    instrument    she    had   not  published,    to 
which  she  had  not  given  the  name  of  her  last  Will, 
as  to  which  she  reserved  the  power  to  alter,  to  add,  to 
retract,  was  capable  of  operating  as  a  testamentary  dis- 
position of  her  personal   property.     Another  reason 
has  been  adduced  for  her  having  postponed  the  attesta- 
tion ;  namely,  a  habit  of  procrastination;  but  it  is  in 
evidence  that  she  frequently  said,  "  no  one  should  de- 
fer making  his  Will."      This,  coupled  with  the  en- 
velope,  is  the  most  complete  reason  that  can  be  given 
for  her  signing  and  sealing  this  instrument;  it  was, 
that  as   little   might   be  left  as  possible.     Thus,  by 
giving  her  own   reason,  she  effectually  precludes  all 
conjecture. 

Tiie  loiters  produced  unquestionably  shew  great 
affcclion  to  tlie  Appellants;  and  it  is  quite  clear  from 
both  the  tt'-tamentary  papers,  that  in  1777  and  in  1789, 
tliey  wore  the  intended  objects  of  her  bounty.  But 
her  mi  ad  may  have  changed  latterly,  and  it  is  in  evi- 
dence that  it  did  change.  At  any  rate  her  intention 
appears  to  have  been  not  perf(»ctly  settled,  by  her  hav-^ 
ing  lived  twelve  years  with  this  instrument  in  her  pos- 
session, intending  a  future  act  which  she  never  per- 
formed, even  supposing  that  act  to  have  been  import- 
ant only  witli  reference  to  the  real  estate. 

It  has  been  also  endeavoured  to  account  for  the  de* 
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Walker        ffect  of  this  paper  from  want  of  opportunity  in  the  Te*- 
y^  ^'  tatrix,  and  from  her  parsimonious  and  recluse  habits 

of  life  ;  but  it  is  not  possible  to  conceive  such  a  total 
want  of  opportunity,  except  in  the  case  of  a  person 
under  confinement ;  and  these  allegations,  also,  are  re- 
pelled by  contrary  evidence. 

The  allegations  as  to  her  having  declared  '^  that  she 
had  made  her  Will,  that  it  would  be  found  good,"  and 
such  like  expressions,  all  apply  to  a  suspended  purpose, 
as  much  as  to  a  fixed  intention,  and  certainly  much 
better  than  to  a  divided  one ;  for,  not  one  of  the  wit- 
nesses says  her  expression  was,  ^'  I  have  made  my 
Will,  and  it  is  perfect,''  but  all  say  ^^  that  it  zoould 
be  found  to  be  good."  In  the  conversation  that  took 
place  after  John  Walker* s  death,  where  the  immediate 
subject  was  real  estate,  her  expression  to  this  eflect 
must  be  construed  to  be  prospective,  it  being  admitted 
that  she  knew  the  distinction  that  three  witnesses  were 
necessary  to  pass  land ;  a  formality  which  she  could 
not  forget  was  not  added  to  the  Will  in  question.  I^ 
therefore,  she  referred  to  this  Will,  her  expression 
must  be  understood  to  regard  what  it  would  be  when  it 
had  received  the  additional  forms  which  she  meant  to 
give.  This  one  declaration  is  sufficient  to  rebut  tlie 
assertion,  that  she  meant  the  Will  to  have  a  partial 
operation. 

Another  reason  that  lias  been  given  for  the  incom- 
pletion  of  this  paper,  is  this,  that,  having  the  Will  of 
her  late  uncle,  William  Walker^  in  her  possession, 
which  was  left  incomplete,  she  followed  it  as  a  model. 
Even  supposing  this  could  avail  any  thing,  as  it  ap- 
pears she  had  only  the  draft  of  this  Will,  (the  Wills  of 
vi(hich  the  probates  were  in  her  custody  having  each 
witnesses,)  yet  it  is  most  likely  in  copying  she  would 
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have  followed  her  model  exactly  ;  but,  in  fact,  the  at-  Walker 
testation  clause  in  this  Will  of  JFilliam  JValker  runs  ...  ^' 
thus, ''  sin;ned,  sealed,  published,  and  declared  by  the 
said  Testator,"  &c.  whereas  the  deceased  writes 
"  sillied,  published,  and  declared  by  me,  the  said  Tes- 
tator," &c.  and  the  forms  are  different  in  other  re- 
spects. In  fact,  the  attestation  clause  agrees  more 
nearl)  with  that  of  the  Will  witnessed  by  two  witnesses, 
which  disposed  only  of  personalty,  and  of  whi6h  she 
had  the  prol)ate.  This,  indeed,  may  have  impressed 
her  with  the  idea  that  two  witnesses  were  necessary  for 
a  Will  of  personal  property. 

As  to  the  argument,  which  has  been  drawn  from  the 
clause  of  revocation  inserted  in  this  paper,  no  stress 
can  be  laid  upon  it ;  for  such  a  clause  is  always  in- 
serted in  Wills,  and  has  never  reference  to  any  parti- 
cular Will  executed  before  (a) ;  and  the  clause  here 
does  not  at  all  differ  from  the  usual  form.  The  argu- 
ment stands  thus  : — the  deceased,  by  thinking  it  neces- 
sary to  revoke  all  former  Wills,  must  have  imagined 
that  she  had  before  made  some  operative  Will ;  it  is 
clear  that  she  had  made  no  other  Will  than  that  of 
1777;  therefore,  she  must  have  thought  that  opera- 
tive :  but  that  Will  appears  to  have  been  quoad  the 
attestation  clause,  in  precisely  the  same  circumstances 
as  the  Will  in  question  ;  so  that  if  she  thought  the  one 
good  she  must  have  thought  the  other  so  also. 

[ROOKE,  J.— The  first  Will  (of  1777,)  has  evi- 
dently  been  cancelled,  and  appears  incomplete;  a  part 
seems  to  have  been  cut  off  the  bottom,  and  so  near  the 

(a)  Sec  Hyde  v.  Ilydcy  3  cidod  that  a  revocation  clause 
Chan.  Rep.  where  it  was  do-      was  merely  *'  clericalis.*' 
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Walker       clause  of  attestation  that  names  affixed  to  it  may  Iiavo 

,,.  ^'  been  cut  off.] 

^Valker. 

If  this  be  admitted,  the  argument  from  the  revoca- 
tion must  fail,  supposing  it  to  have  been  cancelled  be- 
fore 1789  ;  and  as  there  are  no  means  of  ascertaining 
the  time  when  this  was  done,  the  Appellants  can,  at 
least,  derive  no  advantage  from  it. 

The  reference  to  a  AVill,  and  the  place  where  it  was 
contained  in  that  paper  in  which  she  enumerates  her 
treasure,  is  more  important;  because  the  paper  in 
question  has  been  found  in  the  place  mentioned.  But 
to  make  this  decisive  it  must  be  shewn  what  was  the 
date  of  the  paper  containing  the  reference.  Now,  be- 
sides that  the  treasure  must  have  been  an  accumulation 
of  many  years,  and  that  the  state  in  which  it  was  found 
did  not  correspond  with  the  account  contained  in  this 
paper,  the  person  who  first  found  it  deposes  that  it  was 
an  ancient  paper.  It  is  most  likely,  that  it  was  of  prior 
existence  to  that  of  1789,  and  that  it  was  in  progress 
to  become  her  Will.  But,  even  if  she  did  intend  to 
refer  in  this  instance  to  the  paper  now  in  question,  her 
calling  it  a  Tflll  is  no  proof  of  her  having  thought  it 
complete  at  the  time,  for  she  calls  it  by  that  name  in 
the  envelope,  though  at  the  same  time  she  announce^ 
its  incompletion. 

[ARNOLD,  LL.  D.— As  she  refers  to  her  Will, 
immediately  after  enumerating  the  principal  part  of 
her  personal  property,  may  it  not  be  contended  that 
she  meant  her  Will  of  that  particular  property  ?] 

This  argument  might  have  availed  if  she  had  ex- 
pressly said  "  her  Will  of  the  aforesaid  property;"  but 
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as  the  paper  is  in  itself  incomplete,  such  a  presumption 
can  hardly  be  admitted. 

The  next  circumstance  is  the  custody  of  this  paper. 
In  some  cases  much  stress  might  be  laid  on  this,  but  in 
the  present  it  is  of  no  avail.  The  deceased  kept  all 
sorts  of  papers  ;  and  there  is  no  ground  for  supposing 
she  would  have  taken  less  care  of  this  paper  which  she 
intended  for  her  Will,  and  which  was  in  progress  to 
become  so,  than  of  a  Will  complete  and  executed. 

As  to  the  paper  in  wliicli  she  says  that  none  of  her 
clothes,  &€.  should  be  given  to  the  daughters  or  family 
of  John  JFalker^  the  only  inference  which  can  be  drawn 
from  it  is  that  she  thought  herself  not  completely  testate; 
and  therefore  it  is  a  strong  argument  against  the  Will. 

The  Respondents,  therefore,  submit  their  claim,  on 
these  grounds, — first.  That  they  arc  next  of  kin; 
secondly.  That  the  Will  is  in  itself  incomplete;  and, 
therefore,  thirdly.  That  the  presumption  is  against  its 
operating  partially  ;  and,  fourthly,  That  the  tendency 
of  the  whole  evidence  is,  to  refer  the  incompletion  of 
the  paper  to  an  unfixed  purpose  in  the  Testatrix. 

Dr.  Lawraiccj  in  reply. 

The  Respondents  have  relied  on  the  distinction 
])etween  incompletion,  and  informality  ;  but  the  dis- 
tinction is  inaccurate ;  tor  incompletion  in  their  sense 
means  incompletion  in  substance,  and  informality 
means  incompletion  in  form.  The  distinction,  there- 
fore, originally  taken  between  substance  and  form,  is 
correct,  and  the  argument  grounded  on  it  is  just;  for 
it  would  be  mere  pedantry  to  contend  that  an  incom- 
pletion, merely  in  form,  is  equally  essential  with  one 
in  substance.    The  first  presumption  which  Arises  out 
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Walkkr        ofa  paper  left  as  a  Will,  as  the  one  in  question,  is  that 
-vtr'^'  it  must  be  taken  for  a  whole,  and  then  when  the  attes- 

Walker.  ▼%  1 

tation  is  omitted  it  is  defective  (a).  But  a  second  pre- 
sumption arises  on  applying  the  maxim  ^'  reddendo 
singula  singulis,'"  (a  presumption  weaker  than  the 
first  in  the  least  possible  degree,)  that  it  was  intended 
to  be  valid  as  to  such  property,  as  it  had  sufficient  sane* 
tion  to  comprise.  On  this  ground  the  case  of  Cobbold 
V.  Baas  (b)  was  right,  and  so  far  it  is  an  authority. 
It  was  wrong  in  applying  the  twenty-second  section  of 
the  Statute  of  Frauds,  the  paper  not  being  complete 
within  the  meaning  of  that  clause. 

The  Respondents  have  said  that  a  mere  scrap  of  paper, 
if  complete  in  itself,  will  avail  as  a  Will;  but  that 
when  formalities  are  in  part  added,  the  paper  becomes 
for  that  reason  incomplete.  Admitted :  but  it  is  such 
an  incompletion  as  requires  the  least  possible  evidence 
to  account  for  it.  It  has  also  been  said,  that  there  is 
an  old  established  rule  that  nothing  but  sudden  death 
will  be  admitted  to  account  fora  defect  in  a  testamentary 
paper.  Upon  searching  tlie  books  no  such  clear  rule 
appears,  and  if  there  be  any  such,  it  can  hold  good  only 
as  to  defects  in  substance,  for,  whenever  a  question  of 
fact  and  intention  arises,  evidence  is  admitted  to  sup- 
ply a  defect. 

In  the  case  of  Mason  v.  Limberi/  (c),  where  the 
paper  had  a  clause  of  signature,  but  was  not  signed, 
the  circumstance  which  weighed  with  the  Court  was 

(a)  Griffin  v.  Griffin,  ubi  Abr.  Vol.  VIII.  tit  Devise, 

Bitpra.  p.    139,    pi.   17.— See    also 

(6)   4  Vez.   Jun.  200  in  Bridgmao*s Analyticalladex, 

notis.  tit.  Will  and  Testament  V. 

(c)    Corny n's    Rep.  451.  pi.  37. 
and  see  a  full  note  io  Vin. 
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that  a  former  executed  Will  was  remaining   uncan-       ^Valker 
celled,  in  the  Testator's  custody:  but  for  this,  the  sub-       Walker 
sequent  paper  would  have  been  established  as  a  Will 
of  personal  property,  on  the  evidence  adduced  of  the 
Testator's  intention.     It  is  improper  to   urge  the  prac- 
tice and  decisions  of  the  Court  from  which  the  appeal 
comes ;  besides,  the  cases  cited  are  many  of  them  not 
in  point.     In  fFade  v.  Overton^  for  instance,  the  paper 
was  signed,  not  at  the  end,  but  on  the  iSrst  sheet  only. 
Such  a  signature  must* be  merely  cursory;  the  Judge, 
therefore,    thought  that   it   was  referable  "to   an   in- 
tention in  the  Testator  of  making  the  Will  good  for 
personalty.     But  the  reason  which  has  induced  that 
judge  to  wish  to  lay  down  a  positive  rule  in  such  cases 
is,  the  perplexity  which  the  documents  and  evidence 
brought  forward  frequently  occasion.     In  a  free  and 
commercial  country,   however,    and  with    respect  to 
property  so  unstable  as  personal  property,   no   such 
strict  rule  can   or  ought  to   be   laid    down :    but  it 
is  necessary  that  evidence  should  be  always  admitted 
to  give  that  facility  to  the  disposal  of  such  property, 
which  the  law  allows;  and  with  this,  indeed,  the  au- 
thorities as^ree.     In  Cobbold  v.  Baas  evidence  was  ad- 
mitted,  and  there  were  no  such  stringent  facts  as  it  is 
contended  are  necessary  to  account  for  the  incomple- 
tion.     In  Rider  v.  Ridtr  in  1704,  the  facts  were,  that 
in   1697,  the  deceased  made  a  Will  or  testamentary 
paper,  without  any  more  particular  date,  to  which  he 
added  the  usual  clause,  "  In  witness  whereof,"  but  did 
not  sign  it.     The  contents  of  this  paper  were  in  favour 
of  the  Testator's  brother.     Some  time  afterwards  the  ^ 
Testator  gave  it  to  his  attorney,directing  him  to  prepare 
another  draft  of  Will,  in  favour  of  his  wife  ;  this  was 
accordingly  done,  the  date  filled  up  in  1701,  and  the 
new  draft  read  over  to  the  Testator,  who  said  he  ap- 
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WALRtii       proved  of  it.     But  at  his  death  it  was  found  uhexecut- 

V, 
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tVALKER        ^^*     '^'^^  Prerogative  Court  wiere  of  opioion  that  the 


deceased  died  intestate.  On  an  appeal  to  the  Dele- 
gates, they  admitted  evidence  of  a  change  in  the  Testa- 
tor's intentions,  of  the  custody  of  the  papers  and  other 
circumstances;  and  even  established  the  first  paper 
notwithstanding  its  imperfection,  and  notwithstanding* 
that  it  had  been  at  one  time  clearly  abandoned,  and 
that  the  object  of  the  second  Will  was  the  Testator's 
wife.  For  what  reason  could  this  be,  but  on  the  ground 
that  the  omission  to  execute  the  new  Will  was  the 
strongest  evidence  that  the  Testator  had  resumed  his 
first  intention  ? 

As  to  the  supposed  fact  that  the  deceased  in  the  pre- 
sent case  followed  the  Will  of  IVilliam  Walker ^  as  her 
model ;  it  appears  that  there  are  two  Wills  of  persons 
of  the  same  name ;  it  is  most  prol)able  she  copied  from 
that  which  purported  to  dispose  of  both  real  and  per- 
sonal property  ;  and  that,  it  appears,  had  only  one  wit- 
ness.    In  the  fiv^i  place,  therefore,  this  could  not  have 
satisfied  this  lady  of  the  necessity  o(  tzco  ;  but,  besides 
that,  one  witness  is,  by  our  law,  no  better  than  none  at 
all,  and  certainly  could  not  have  answered  the  inten- 
tion oFan  attestation  clause  in  a  Will  of  both  real  and 
personal  property,  to  the  mind  of  one  knowing  that 
three  were  necessary  as  to  the  former.     But  there  is 
one  fact,  which  the  deceased  could  not  fail  to  infer  from 
this  Will;  namely.  That  a  Will  professing  to  pass 
land,  and  to  be  duly  witnessed,  might,  though  defective 
in  not  being  attested  to  the  extent  necessary  for  that 
purpose,  be  yet  a  good  Will  of  chattels.     Moreover, 
with  this  Will  in  her  possession,  it  is  impossible  she. 
should  have   said  that  two  witnesses  were  necessary 
for  personal  estate. 
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Then  it  has  been  said,  it  will  not  avail  ady  ihitkg  that 
the  deceased  knew  the  law ;  and  that,  if  it  wonld,  it  is 
absurd  to  suppose  her  acquainted  with  the  authority 
of  Cobbold  V.  Baas.    But  this  argument  involves'  a 
similar   inconsistency;    for  if  the    idea  of  this  lady 
was  that  the  witnessing  was    indispensable,   and   if 
(as  appears  by  the  envelope,)  she  intended  it  to  be 
done  at  a  different  time  from  the  signature  And  seal- 
ing, she   must  have  been  acquainted  with  some  of 
Lord   Mansfield\  decisions,  which    have  established 
that  the  witnesses  need  not  see  the  party  execute  {a). 
It  cannot,  indeed,  be  su[)posed  but  that  the  deceased 
intended  to  do  something  by  signing  and  sealing  the 
paper ;  and,  as  to  her  own  expression,  that  she  did  se 
to  have  it  ready  to  be  witnessed,  it  is  absurd ;  for, 
signing  and  sealing  are  not  preparatory  acts ;  and  in 
fact,  when  they  were  done,  the  Will  was  no  more  in 
readiness  to  be  witnessed,  than   before.     The  truth 
seems  to  be  that  she  intended  to  do  as  har  uncle,  Wil* 
Ham  Walker^  had  done ;  namely.  To  give  it  as  much 
validity  as  at  the  time  she  was  eapa|>le  of  giving  it, 
and  (o  add  the  further  formalities  when  a  proper  op* 
portunity  should  occur.    The  fact  of  the  cancelling  the 
Will  of  1777,  is  strong  in  support  of  this  position  ;  for, 
it  seems  that  the  seal  has  been  cut  off  from  this  paper. 
There  can  be  no  doubt  that  the  deceased  did  this  de- 
liberately  and  with  an  intention  to  cancel  the  instru- 
ment,  which  is  a  complete  indication  of  her  having 
thought  that  sealing  gave  the  paper  some  force;  for,  if 
a  person  undoes  bv  a  solemn  act,  it  proves  that  he 
thinks  he  has  before  done  something.     The  act  of  seal- 
ing, indeed,  is  in  itself  indicative  of  intention,  and  dif- 


Walker 

V. 
WaL&£K« 


(a)  Vide  Right  v.  Price,     ference  in  the  St.  29  Car.  2; 
Doug.  241.  and  note  the  dif-     c.  3.  between  section  6  and  0* 
Vol.  I.  2M 
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most  show  with  absolute  certainty  what  that  intention  1^^2* 

is.  The  Defendants  say,  it  was  not  the  present  right 
heir  of  Samuel  BaUCf  but  the  person  who  should  answer 
that  description  at  the  death  of  George  Earl  of  Orfordj  v. 

that  was  intended ;  and  that  such  an  interpretation  J'nh^^ 
would  be  inconsistent  with  the  other  limitations  in  the 
deed.  Would  it  not  be  equally  consistent,  if,  instead 
of  the  person  who  should  be  right  heir  at  the  death  of 
George  Lord  Orford^  the  Court  were  to  substitute  the 
person  who  should  be  right  heir  upon  the  determination 
of  the  estate  tail  ?  Upon  what'  ground  can  they  say 
that  the  one  substitution  would  not  be  as  consistent 
as  the  other  ?  But,  if  it  is  uncertain  which  of  two  con- 
trary limitations  is  to  prevail,  that  very  uncertainty  would 
of  itself  avoid  the  deed  altogether. 

I  have  before  observed,  upon  this  question  of  intention, 
that  no  conjecture  can  be  admitted  to  vary  the  precise 
legal  effect  of  a  clear  unambiguous  limitation ;  but,  if  I 
were  to  form  any  conjecture,  from  what  appears  in  the 
deed  itself,  of  what  was  the  real  intention  of  George 
Earl  of  Orfordy  when  he  made  it,  that  conjecture  would 
be,  that  he  as  little  meant  this  estate  for  Lord  Clinton  as 
for  any  indifferent  person.     I  verily  believe,  from  the 
expressions  he  has  used,  that  he  would  have  learnt,  with 
.  the  utmost  astonishment,  that  Lord  Clinton  was  to  claim 
by  virtue  of  any  supposed  intention  in  his  favour.    It  is 
impossible  to  doubt  what  was  the  moral  feeling  acting 
upon  the  mind  of  this  nobleman  at  the  time  he  made  the 
deed :  he  recites  in  it  the  will  of  his  grand&ther  Samuel 
BoUey  by  which  it  appears  to  have  been  that  gentleman's 
intention,  that,  in  case  the  issue  of  his  daughter  should 
fiuly  this  estate  should  go  to  his  cousin  John  BoUe^  and 
the  heirs  of  his  body;  and  that,  upon  fidlure  of  those 
heirs,  it  should  go  to  Samuel  BoUey  the  brother  of  that 
Jckn  Botte^  in  fee.    George  Earl  of  Orford  addressed 
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"Therefore,  in  point  of  law,  this  is  a  case  in  which 
something  is  wanted  rather  to  rebut  than  to  support 
the  presumption  in  favour  of  the  Will ;  and,  from  the 
circumstance  of  its  including  real  property,  a  presump- 
tion, almost  amounting  to  a  rule  of  law,  arises  to  ac- 
count for  its  imperfection.     There  being  persons  of 
the  whole,  and  others  of  the  half  blood,  who  claimed 
to  be  next  of  kin,  and  the  usual  preference  of  the 
whole  blood,  are  grounds  for  supporting  the  Will,  as 
they  account  for  the  anxiety  of  the  deceased  to  do 
something  for  those  whom  she  most  esteemed,  and  as 
they  are  reasons  why  she  should  have  been  less  anxious 
to  complete  the  disposition  of  her  real  than  of  her  per- 
sonal property.     The  Testatrix  had  in  her  possession 
an  instance  of  a  Will  conveying  property  of  both  sorts, 
good  for  personalty,  though  only  witnessed  by  one  per- 
son, an  attestation  certainly  no  more  referable  to  the 
satisfaction  of  an  attestation  clause,  than  if  there  were 
none  at  all.    She  sealed  the  paper;  an  act  more  solemn, 
and  indicative  of  intention,  than  mere  sigtnng;  and  she 
thought  she  was  doing  something  by  affixing  her  seal,  as 
she  thought  it  necessary  in  cancelling  the  former  Will 
to  cut  off  the  seal.    The  evidence  that  the  deceased 
knew  three  witnesses  to  be  necessary  for  real  property, 
and  the  improbability  of  her  having  said  that  two  were 
necessary  for  personal  property,  point  to  a  distinction 
in  her  intentions  as  to  these  two  species  of  property. 
The  papers  found  connect  themselves  with  the  WiU. 
They  were  intended  for  the  ^^  Executor  and  Executrix.'* 
More  particularly,  the  paper  in  wirich  she  refers  to  the 
drawer  where  the  Will  was  to  be  found,  shews  she  un- 
derstood it  to  be  operative.    It  is  probable  the  en- 
velope was  round  the  first  Will  also ;  its  whole  force, 
therefore,  as  meant  to  stop  the  operation  of  the  WiU, 
roust  in  that  case  be  lost;  because,  by  cutting  off  the 
seal,  the  deceased  clearly  thought  it  valid.    The  true 
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Rolls,         The  said  WILLIAM  NOBLE,  SAMUEL  PEPYS 
July  15—30.  COCKERELL,  FREDERICK  BOOTH,  LES- 

TOCK  WILSON,  JOHN  MORRIS,  JOSEPH 
DORIEN,  WM.  DEVAYNES,  and  LOUISA 
his  Wife,  MARY  DEVAYNES,  ELIZABETH 
SMITH,  and  THOMAS  MONSELL, 

Defendants. 


Oa  the  death  ■  yY  the  decree  made  on  the  hearing  of  these  causes, 
of  a  partner  in  _|j  {March  2,  1812,)  it  was  referred  to  the  Master, 
a  banking*  Jn  the  second  cause,  to  take  an  account  of  what  was 
hon»e,  the  snr-  j^^^  ^j  ^^le  death  of  WUHam  Devaynet,  deceased,  from 

"  "  ,,  the  partnership  of  the  said  fVilliam  Devat/neSt  John 

c&rrv  oil  tbo  •^       ' 

business  with-  ^^^^^^  JVilliam  Noblc^  R.  H.  Croft,  and  Richard 
out  changing  Barwich^  to  the  Plaintiffs,  and  all  such  other  persons 
the  firm,  aud  as  were  creditoi^  of  the  partnership  at  the  time  of  the 
afterwards  be-  deatb  of  Devaj/nes,  and  also  of  what  was  due,  at  the 
come  bankrupt,  time  of  making  the  decree,  from  the  partnership  to 
The  equities  of   g^^j^  creditors ;  and  to  inquire  whether  such  creditors, 

..    or  any,  and  which  of  them,  continued  to  deal  with  the 
classes  of  credi* 
tors  of  the  part-  *"'^*^*'*&  partners  after  the  death  of  DevayneSy  and 

nership  against  ^^^^  ^^"^8  o^  money  were  paid  by  the  surviving  part* 
the  estate  of  the  ners  to  such  creditors,  respectively;  from  the  death  of 
deceased  part-  Dexaj/nes  to  the  bankruptcy,  and  what  had  since  been 
ner,  with  refer-  received  by  them  respectively ;  ^nd  also  whether  such 
ence  to  the  al-  creditors,  or  any  and  which  of  them,  had,  by  such  sub- 
f  h   h  t   sequent  dealings,  released  the  estate  of  jDowyiic*  from 

his  death  to  the  ^^e  payment  of  their  respective  debts,  or  what  (if  any 
effect  of  subse-  thing)  remained  due  in  respect  thereof.     And  it  was 

quent  dealings 

and  transactions  with  the  sur?!? ors,  aud  of  notice  expressed  or  im- 
plied, and  to  the  custom  of  bankers,  declared,  upon  exceptions  to  the 
report  of  the  Master,  distinguishing  the  classes  of  creditors  according 
to  the  different  nature  of  the  circumstances. 
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ordered  that,  in  making  such  inquiries,  the  Master 
should  state  to  the  Court  any  special  circumstances. 

Under  this  decree,  the  Master  made  his  separate 
report,  date^l  the  15th  of  March^  1815,  whereby  he 
found  that,  in  respect  of  the  amount  of  many  of  the 
debts  claimed  to  have  been  due  from  the  partnership 
at  the  death  of  Devaj/nes  ;  and  in  respect  of  that  part 
of  the  decree  by  which  he  was  directed  to  inquire  whe- 
ther the  creditors,  or  any  and  which  of  them,  had 
by  their  subsequent  dealing^s  released  the  estate  of 
Devaj/nes;  and  also,  in  respect  of  the  special  circum- 
stances material  to  that  inquiry,  there  were  several 
general  questions  of  equitable  principle,  upon  the  de- 
cision of  which  the  liability  of  the  separate  estate  of 
Dccai/nes  to  a  great  part  of  the  debts  would  depend ; 
and  that,  in  respect  of  the  said  general  questions,  the 
said  claims  were  capable  of  being  reduced  to  a  few 
different  classes,  so  that  the  decision  of  one  case  in 
each  class  would  virtually  dispose  of  all  the  rest ;  but,* 
as  he  conceived  some  of  the  questions  to  be  of  con- 
siderable difficulty,  and  that  if  he  should  form  an 
erroneous  opinion  thereon  for  the  purpose  of  a  general 
report  upon  the  matters  in  reference,  it  might  subject 
many  of  the  claimants  to  further  investigation,  produc- 
tive of  useless  expence  and  delay ;  he  had  thought  it 
right,  in  the  first  instance,  to  select  a  leading  claim  of 
each  class,  and  submit  them  to  the  consideration  of  the 
Court  in  a  separate  report ;  and  he  had  therefore  se- 
lected, from  the  claims  so  brought  in,  the  several  claims 
of  E,  B.  Sltech^  spinster.  Sir  John  Palmer ^  Bart., 
Nathaniel  Claj/ton^  Esq.,  Ann  JohneSy  spinster,  the 
PlaintiflT,  Sir  Thomas  Barings  (as  Executor  of  John 
JVigglesworth^  deceased),  John  Wardcj  Esq.,  Jane 
Briccj  widow,  and  Robert  HouUon^  Esq.;  and,  in  re- 
«pect  of  such  selected  claims,  the  Master  reported  the 

2N2 
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firmatioiif  qualifiedf  as  nicely  as  words  can  qualify  it,  to 
the  objection  that  had  been  suggested  with  respect  to 
the  operation  of  the  deed  of  mortgage  ?  Can  any  body 
doubt  what  wouM  be  its  effect  in  a  Court  of  Law  ?  Could 
this  be  pleaded  as  a  confirmation  of  Lord  ClirUoris  title, 
otherwise  than  as  that  title  might  be  affected  by  the  in- 
denture of  mortgage  ?  Is  it  a  confirmation  as  against 
Lord  Orfordi  in  relation  to  any  latent  right  which  he 
might  have  ?  Can  it  be  carried  furtiier  than  as  to  the 
mere  operation  of  the  mortgage  deed?  We  are  not, 
however,  considering  this  question  in  a  Court  of  Law, 
bat  in  a  Court  of  Equity.  If,  in  a  Court  of  Law,  the  con-* 
finnation  is  as  general  as  lauguage  can  express  it ;  in  a 
Court  of  Equity  it  is  nothing,  unless  it  be  made  to  appear 
that  the  party  making  the  confirmation  was  aware  of  the 
particular  objection  to  the  title  of  the  party  who  re* 
quired  it.  He  who,  in  a  Court  of  Equity,  insists  upon 
confirmation,  must  shew  that  the  other  party  knew  the 
particular  defect,  and  meant  to  remove  it  It  is  against 
all  reason,  that  men  are  to  be  entrapped,  in  ignorance 
of  their  rights,  into  an  alleged  confirmation.  The  party 
relying  upon  it  must  show  a  clear  intention  to  remove 
the  particular  doubt.  In  this  case,  there  is  no  pretence 
that  Earl  Horace  was  aware  of  the  objection  which  is  an 
utter  destruction  of  Lord  Clinton^s  title.  It  is,  on  the 
contrary,  apparent  that  he  was  in  perfect  ignorance  of 
such  an  objection  existing.  And,  even  if  this  deed  of 
confirmation  could  be  pleaded  at  law,  as  going  further 
than  the  mortgage  deed,  it  must,  in  a  Court  of  Equity, 
totally  fiiiL 


1817, 


Cholmonoe- 

LEY 

Vm 

Climtok 
and  Others* 


But  it  will  perhaps  be  said,  although  Earl  Horace 
did  not  know  the  particular  objection  at  the  time,  yet, 
because  he  confirmed  as  against  one  defect,  a  general 
intention  to  confirm  as  against  every  defect  of  title  must 
be  presumed.    As  he  willingly  removed  the  defect  sup* 
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Crofl  and  Barzsick  continued  to  carry  on  the  bankiBf; 
business  under  the  same  firm  of  Devaj/nesy   Dawes^ 
Noble  and  Co.,  on  their  own  proper  account,  the  re- 
presentatives of  Dev(ti/nes  having  no  continuing;  share 
or  interest  in  the  business,  or  in  the  profits  thereof; 
but  being  entitled  by  the  partnership  agreement  only 
to  his  share  of  the  profits  to  that  period,  and  to  his 
nhare  of  the  then  subsisting'  joint  Capital  and  effects, 
after  payment  of  all  the  partnership  debts  and  ciharged 
tlicn  charged  and  chargeable  thereon.     DcvayneSj  the 
son,  did  not  become  a  partner ;  but  shortly  afler  the 
Testator's  death,  (he  being  then  above  twenty-ontf, 
l)ut  not  twenty-seven,  years  of  age,)  ro&de  known  to 
the  Trustees  and  Executors,  and  to  the  surviving  part- 
ners, his  determination  not  to  avail  himself  of  the  con-^ 
ditional  directions  in  the  Will,  but  to  decline  the  same*, 
ill  consequence  whereof  the  Trustees  did  not  place  the 
;£^  10,000,  nor  any  other  sum,  in  the  house,  for  him,  or 
on  his  behalf.      Neither  Dcvaj/nes  the  son,  nor  the 
Trustees,  in  any  manner  consented  to  the  name  of 
Dcvat/rtcs  being  continued  in  the  firm,  except  in  so  far 
as  Noble  (who  was  one  of  the  Trustees,  and  also  one 
of  the  surviving  partners)  did,  in  his  capacity  of  part- 
ner, concur  therein  with  the  other  surviving  partners ; 
but,  on  the  contrary,  shortly  afler  the  death  of  the 
Testator,  and  at  the  request  of  Devaynes  the  son,  the 
Trustees  gave  notice  in  writing  (a)  to  the  surviving 
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(a)  This  notice,  as  app«»ared 
ill  a  subsequent  stage  of  the 
proceedings,  bearing  date 
March  1st,  1810,  and  signed 
by  the  Execufors  UiemseheSy 
was  in  the  following  words  : 
— "  Gentlemen,  we  obserfe 
that  you  continue  to  use, 
in    the  carrvin/T   on  of  vour 


banking  business,  the  name 
of  Mr.  Devaijnesy  and  that 
Bo  alteration  has,  in  conse- 
quence of  his  death,  been 
made  in  your  firm.  This  may, 
probably,  induce  the  public 
to  believe  that  we,  as  Mr, 
Devai/nes^s  Executors,  iiava 
some  interest  in  the  house. 
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partners,  ^^  that  the  use  of  the  name  of  Dccaynes  ia  the 
firm  was  without  their  consent,  and  that  they  con-» 
sidered  the  Testator's  estate  as  wholly  unconnected 
with  the  house ;''  which  notice  was  draijirn  up  and 
served  l^  Messrs.  Clayton  and  Scoit^  as  solicitors  for 
the  Trustees :  but  Mr.  Clayton^  (who  was  one  of  tlie 
selected  claimants,)  being  resident  at  Nezceastle^  did 
not  (as  appeared  by  his  examination  befiMreAhe  Master) 
know  of  the  transaction  until  after  the  bankruptcy, 
Mr.  Scott  personally  transacting  the  business  in 
London^  on  behalf  of  himself  and  his  partner ;  nor  did 
it  appear  by  any  evidence  before  the  Master,  that  any 
of  the  other  selected  claimants  at  any  time  knew  or 
heard  that  any  su«h  notice  had  been  given.  It  also 
appeared  that  the  Trustees  had,  by  their  said  solici* 
tors,  (but  without  the  personal  intervention  or  know- 
ledge oi  Clay  ton  )y  taken  the  opinion  of  counsel  on  the 
question  whether  they  had  power  to  prevent  the  sur- 
viving partners  from  continuing  to  use  the  name  of 
Decaynes  in  the  firm,  and  that  the  answers  given  were, 
that  they  had  no  such  power,  and  that,  if  the  name 
were  used  without  their  consent,  no  responsibility 
could  attach  upon  the  estate,  whereupon  they  desisted 
from  further  opposition  to  the  name  being  so  used. 


(General  state- 
ment of  the 
claims  of  the 
several  classes 
of  creditors. 


The  Master  furtheiv  reported,  that  the  several 
lected  claimants  were  all  persons  who,  before  and  at 


and  we  therefore  feel  it  in- 
cnmbent  upon  us,  iu  pursu- 
ance of  the  advice  of  our 
counsel,  (copies  of  whose  opi- 
nions we  inclose  for  your  in- 
formation,) to  give  you  no- 
tice that  the  use  of  Mr. 
Devqynes*i  name  in  your 
firm  it  without  any  consent 


of  ours,  and  that  we  con- 
sider our  estate  to  be  wholly 
unconnected  with  your  pre- 
sent partnership  concern,  be- 
yond the  claim  we,  as  Mr. 
Deva^es^s  Executors^  hare 
for  the  balance  that  was  doe 
to  him  at  the  time  of  Us 
death.'' 
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the  death  of  Devayne^^  dealt  with  tlie  said  house  of 
Dcvai/neSy  Dawes^  Noble^  and  Co.,  as  their  bankers ; 
and  had  respectively,  at  the  time  of  Devai/ncs^  death, 
such  claims  against  the  house  in  respect  of  cash 
balances,  due  to  them,  and  oF  stocks  and  securities 
lodged  with,  and  under  the  controul  and  management 
of,  the  house,  as  after  mentioned ;  and  all  the  said 
claimants  (with  the  exception  of  IlouUon)  admitted 
that  they  became  informed  of  Dccaynes^  death  by  the 
public  papers,  wherein  the  same  was  mentioned  im- 
mediately, or  very  shortly,  after  the  event.  But  it  was 
alleged  by  some  of  them  that,  finding  no  alteration  in 
the  firm,  they  supposed  the  estate,  or  the  family,  of 
Dezat/nesy  to  be  still  interested  therein,  and  responsi- 
ble  for  the  debts  and  transactions  thereof;  and,  with- 
out making  any  inquiries  to  ascertain  the  truth  or 
falsehood  of  that. opinion,  they  continued  to  deal  with 
and  employ  the  house  as  their  bankers  from  the  time 
of  Devaj/nes's  death  to  the  time  of  the  bankruptcy  of 
the  surviving  partners. 


1816. 


Detatnju 

Noble. 
Barimq 

Noble* 


The  report  proceeded  to  state  tl^e  ordinary  course      Castom  of 
of  the  banking  business  in  London,  in  which  the  only  bankers* 
general  mode  of  stating  and  adjusting  accounts  between 
bankers  and  their  customers  residing  in  or  near  the 
metropolis,  is  as  follows  : — 


A  book,  called  a  passagC'book,  is  opened  by  the 
bankers,  and  delivered  by  them  to  the  customer,  in 
which,  at  the  head  of  the  first  folio,  ofid  there  only,  the 
bankers,  by  the  name  of  their  firm,  are  described  as 
the  debtors,  and  the  customer  as  the  creditor,  in  the 
account ;  and,  on  the  debtor  side,  are  entered  all  sums 
paid  to  or  received  by  the  bankers  on  account  of  the 
customer;  and,  on  the  creditor  side,,  all  sums  paid  by 
them  to  him,  or  on  his  account;  and,  the  said  entries 
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being  summed  up  at  the  bottom  of  ^ich  page,  tlie 
amount  of  each,  or  the  l)alanee  between  them,  is  car- 
ried over  to  the  next  folio,  without  further  mention  of 
the  names  of  the  parties,  until,  from  the  passage-book 
being  fall,  it  becomes  necessary  to  open  and  deK%'er 
but  to  the  customers  a  new  book  of  the  same  kind. 
For  the  purpose  of  having  the  passage-book  mado  up 
by  the  bankers  from  their  own  books  of  acconnt,  the- 
customer  returns  it  to  them  from  time  to  tiu>r,  as  be 
thinks  fit ;  and,  tlic  proper  entries  being  made  by  them 
op  to  the  day  on  which  it  is  left  for  that  purpose,  they 
deliver  it  again  to  the  customer,  who^  thereupon,  cxa- 
Klines  it ;  and,  if  there  appears  any  error  or  omission, 
brings  or  sends  it  back  to  be  rectified,  or,  if  not,  hi^ 
siilence  is  regarded  ad  an  admission  that  the  entries  ar^ 
correct;  but  no  other  settlement,  statement,  or  dclive>"T 
tX  accounts,  or  any  other  transaction  which  can  be  n*. 
garded  as  the  closing  of  an  old,  oropening  of  a  new  Ac- 
count, or  as  varying,  renewing,  or  confifining  (in  resfk^ct 
of  the  persons  of  the  parties  mutually  dealing,)  the  credit 
given  on  either  side,  takes  place  in  the  ordinary  course 
df  business,  unless  when  the  name  or  firm  of  one  of 
the  parties  is  altered,  and  a  new  account  thereupon 
opened  in  the  new  namt*  or  firm.  The  course  of  busi* 
iiess  is  the  same  between  such  bankers  and  their  cu59- 
tomers  resident  at  a  distance  from  the  metiY>polis,  iex^ 
cept  that,  to  avoid  the  inconvenience  of  sending  in 
and  returning  the  passage-book,  accounts  are,  from 
time  to  time,  made  out  by  the  bankers,  and  transmitted 
to  the  customer  in  the  country,  when  required  by  him, 
containing  the  same  entries  as  are  made  in  tlie  passagt»* 
books ;  but  with  the  names  of  the  parties,  debtor  and 
creditor,  at  the  head,  and  with  the  balance  st^udL  at 
the  foot  of  each  account ;  on  the  receipt  of  which  ac* 
counts,  the  customer,  if  there  appears  to  be  any  error  ' 
or  omission,  points  out  the  same  by  letter  to  thfr 
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bankers ;  btit^  if  not,  tiis  silence,  after  the  receipt  of 
the  account,  is  in  like  manner  regarded  as  an  admis- 
sion of  the  truth  of  the  account,*  and  no  other  adjast- 
ment,  statement,  or  allowance  thereof,  usually  takes 
place. 

The  report  proceeded  to  state  that  the  several  se- 
lected claimants,  (with  the  exception  of  Sir  John 
Palmer^  Clayton^  and  Iloullon)^  were  all  persons  re- 
sident in  or  near  the  metropolis,  who  conducted  their 
business  with  the  house  of  Devaynes,  Dawesj  Noblty 
and  Co.,  as  to  their  said  accounts,  according  to  the 
general  custom,  by  means  of  their  respective  passage- 
books  ;  and,  that  the  said  Sir  John  Palmrr^  Clayton^ 
and  /loullorty  being  resident  at  a  distance  from  the  me- 
tropolis, conducted  their  business  with  the  house  ac- 
cording to  the  custom,  in  respect  of  customers  so 
resident. 


1816. 


Detatnbs 
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Noble. 


On  the  30th  of  t/ii/y,  1810,  the  surviving  partners 
bctanie  bankrupt,  and  the  Defendants,  TFifson^  Morris^ 
and  Dorieriy  were  appointed  assignees. 

The  report  furflier  stated  that  no  settlement  of  ac- 
counts had  taken  place,  since  the  death  of  Devaynes^ 
between  his  Executors  and  the  surviving  partners,  or 
their  assignees,  in  respect  of  the  partnership  ;  but  that 
it  was  alleged,  on  the  part  of  Devaynes  the  son,  that 
the  cash  credits,  and  effects  of  the  house,  at  the  death 
of  Devaynes^  greatly  exceeded  the  amount  of  all  debts 
and  demands  for  which  the  house  was  then  liable,  ex- 
cept the  sums  due  from  the  house  to  the  respective 
J>artners;  and  therefore,  if  all  the  other  creditors  had 
then  immediately  called  on  the  house  for  payment  of 
their  respective  demands,  they  would  all  have  been  sa- 
tisfied ;  while,  on  the  other  band,  it  was  alleged,  on 
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the  part  of  the  claimants,  and  of  the  assignees,  that  the 
house  was  not  solvent  at  Dcvaynes's  death ;  but  theo 
owed  to  its  creditors  collectively  (not  including  the  re- 
spective partners,)  much  more  than  all  its  cash  credits 
and  effects  were  really  worth,  so  that,  if  the  creditors 
in  general  had  then  called  for  payment,  the  house  must 
have  immediately  slopped.  But  the  Master  found  that 
the  difierence  between  these  statements  chiefly  arose 
from  the  great  amount  of  the  credits,  or  outstanding 
debts  due  at  that  period  to  the  banking-house^  which 
had  since  proved  bad,  or  irrecoverable;  which  bad 
debts  were  included  in  the  former,  but  excluded  from 
the  latter  statement ;  that,  though  it  was  contendedy 
on  the  part  of  Dccaj/nes  the  son,  that  a  great  part  of 
such  debts  as  had  since  proved  bad  might  have  been 
good  if  called  In  at  the  time  of  the  Testator's  death, 
the  contrary  was  maintained  on  the  other  side,  and  it 
was  impossible  for  the  Master,  upon  any  evidence  laid 
before  him,  to  decide  that  question.  The  Master  was, 
tlierefore,  unable  to  state  whether,  if  an  account  were 
taken,  between  the  Executors  and  the  assignees,  of 
the  partnership  stock,  credits,  and  effects,  at  the  time 
of  Dezaj/nes\  death,  and  of  the  debts  then  due  from, 
as  well  as  the  good  debts  due  to,  the  partnership  (ex« 
eluding  the  separate  accounts  of  the  partners),  the 
house  would  be  found  to  have  been  at  that  time  in 
solvent  circumstances ;  and,  still  less,  whether  all,  or 
what  proportion  of,  the  dbbts  then  due  from  the  house 
might  have  been  paid  to  the  then  joint  creditors,  if 
they  had  immediately  called  for  payment  thereof;  nor 
did  he  conceive  it  possible  to  form  any  certain  or  pro* 
bable  conclusion  on  those  questions,  without  first  tak* 
ing  such  accounts  between  the  executors  and  assignees, 
and  also  entering  into  difficult  and  extensive  retrospect 
tive  inquiries  as  to  the  circumstances  of  other  persons 
indebted  to  the  house  at  the  time,  who  had  since  proved 
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insolvent ;  wherefore,  and  because  the  decision  of  the 
questions,  as  to  the  solvency  of  the  house  at  the  time 
of  Deuif/nes''s  death,  and  as  to  the  consequence  which 
would  have  followed  if  the  surviving  partners  had  im- 
mediately been  called  on  for  payment  of  the  debts  of 
the  house,  did  not  appear  to  the  Master  to  be  neces- 
sary to  the  accounts  and  inquiries  referred  to  him  by 
the  decree,  he  declined  to  investigate  the  same ;  but 
found  that,  in  point  of  fact,  the  house  continued  in 
good  credit  from  the  time  of  Devaynes^n   death  till 
the  30th  o(Julj/y  1810,  when  it  stopped  payment,  and 
that  the  several  selected  claimants,  having  no  doubt  of 
the  responsibility  of  the  house,  continued  to  deal,  and 
keep  cash  securities,  with  the  said  house,  until  the  last 
mentioned  period,  without  in  fact  drawing  for,  or  de- 
manding payment  of,  the  balances  respectively  due  to 
them,  or  applying  to  have  their  respective  securities 
and  stocks  delivered  up,  or  transferred  to  them. 


[The  Master  then  went  on,  by  his  report,  to  state 
the  evidence  adduced  in  support  of  the  several  selected 
claims;  but  for  the  present  purpose,  it|  appears  to  be 
more  convenient  to  state  the  nature  and  general  cir- 
cumstances of  each  several  claim,  in  the  order  in  which 
it  came  on  to  be  heard,  followed  by  tho  arguments  and 
judgment  in  each  case. 


Firsts  the  case  of  Miss  Skech^  representing  that 
class  of  claimants,  who  were  creditors  of  the  house  at 
the  death  of  Devai/nes,  and  afterwards  continued  to 
deal  with  the  surviving  -partners,  the  operation  upon 
whose  debts  by  the  subsequent  dealings  was  merely  a 
payment,  or  payments,  to  or  to  the  use  of  the  creditors, 
by  the  surviving  partners. 


1816. 
Devaynu 

N0BL£. 
BARINa 

V. 
NOBLV. 


Julif  15 — 17^ 

1&— %. 

Sleech's  case. 
Creditors,  at 
the  death  of  D.y 
who  continoed 
to  deal  with  the 
sorriring  part* 
ners,  and  were 


paid  by  themi. 

As  to  these,  the  Master  reported  his  opinion  to  be,  in  pnrt. 
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1810.  that  8uch  creditors  bad  a  right  to  resort  to  tlie  estate 

^^''^        of  Dtvai/nes^  for  the  balance  due  to  them,  after  deduct* 
ing  such  payments  made  by  the  surviving  partners. 

Sleecu's   case.      The  repi^psentalives  of  Deraj/nes  excepted  to  tbiii 

(IncUidiog,         report,  on  the  g;eneral  ground,  that,  by  the  subsequent 

also,  creditors     dealings,  the  creditors  had  released  his  estate,  and  aa- 

whose  debts  re-  ^^^^^  j^e  surviving  partners  as  their  debtors: 
maiaed  unalter« 

ed,  either  by  ,  ^    ,  .  . 

receipt  or  pavi      [There  were  two  other  classes  of  claimants,  wnoifse 

talent  and  those  ^^^^^^  it  was  conceived,  would  be  dis|>osed  of  by  the 

ivhoso  debtf       judgment  respecting  this  class,  and  whose  claims  were 

had  been  6ubse-  consequently  not  made  the  subjects  of  selection  ;  tJz. 

quently   in-        those  upon  whose  debts  there  had  been  no  operation,* 

creased  by  paj-  gi^j^^p  ]^y  receipt  or  payment,  since  Dexaj/ne9*%  death ; 

.  .  ^    and  those,  where  the  operation  had  been  merely  a  pay* 

fcurviTiDg    part-  ...  -,        "^"^ 

V  roent,  or  paymentt:^  to  the  surviving  partnerH.J 

Held  no  dis- 
charge of  the  The   only  special  circumstances  in  Miss   Sleech*s 

deceased    part*  case  were  the  following.     At  the  death  of  X)€ny/j^jie^, 

uer's  estate.        ^^  bad  u  balance  of  i?366  on  her  account  with  the 

partnership.     On  the  31st  of  January ^    1810,  (two 

months  after  his  decease)  she  drew  a  draft  or  check 

on  the  house,  in  the  name  of  the  old  firm,  for  £bO 

which  was  paid  to  Uie  bearer.     No  other  receipts  or 

payments  took  place  till  the  bankruptcy,  under  which 

she  proved  for  i?316,  (the  balance  remaining),  received 

dividends  upon  that  debt,  which  reduced  it  to  ^16, 

and,  afterwards,  signed  the  certificate  of  the  bankrupts. 

//or/,  Wctherell^  and  Sidebottom^  Martin^  and  Hazle^ 
rroorf,  and  AbeAxrombj/^  for  different  representatives  of 
Devaj/nesy  in  support  of  the  exception. 

Bell  and  Palmer j  for  Miss  Sleechy  and  Foffbloftqtie 
and  Clayton,  for  the  assignees  of  the  surviving  partneri 
sustained  the  Master's  report. 


\ 
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In  support  of  the  Exc<plion8. 

Pevaynes 

The  question  lies  within  a  narrow  compass,  and  i^      jjoble  &r. 

Whether,  inasmuch  as  the  debt  is  extinguished  in  law    *^ 

by  the  death  of  Mr.  Devai/neSj  Miss  Sleech  knowing  StMcu't    ca«e, 

of  his  death,  and,   with  that  knowledge,  continuing 

to  deal  with  the  surviving  partners,   (which  in   fact 

amounts  to  an^authority  to  the  surviving  partners  to 

keep  her  money  at  their  disposal,)  these  circumstances 

do  not  amount,  in  fact,  to  an  acquittance  of  Dcvaynes\ 

estate. 

In  general,  it  must  be  admitted  that,  where  a  loan 
is  made  to  two  persons,  one  of  whom  dies,  and  th« 
lender  afterwards  receives  his  interest  from  the  sur- 
vivor, that  circumstance  will  not  discharge  the  estate' 
of  the  deceased.  But  there  is  a  peculiarity  in  the  cus- 
tom of  dealing  between  bankers  and  their  xjustoniers, 
which  renders  their  case  quite  distinct  from  tliat  of 
ordinary  borrowers  and  lenders.  A  banker  is  rather 
the  bailee  of  his  customer's  funds  than  his  debtor  (/i). 
The  contract  between  them  is,  that  the  banker  shall 


CARR  tj.  CARR.  Rolls, 

The  Testator  bequeathed  to  the  Plaintiff  "  whatever  debts  ^q-q,  30    1811  • 
might  be  due  to  him,  (the  Testator) /rom /^tf  'Pl(dniiff  or       Money  at  a 
others^  at  the  time  of  his  death  ;"  and  gave  the  residaeof  his  banker's  held  to 
pt^rsonal  estate  to  the  Defendant.  pass  under  a 

bequest  of  all 

Besides  otlier  debts  due  to  the  Testator  at  the  time  of  his  debts  due  to  the 
death,  l)is  bankers  had  in  their  hands  a  bill  of  exchange,  TesUtor  at  tha 
drawn  by  the  l^liiintiff,  and  made  payable  to  the  Testator,  *|"®  ®'  *"*■ 
which  had  been  so  drawn  on  account  of  a  debt  then  due  from 
the  Plaint itr  to  the  Testator,  and  which  had  not  y«t  become 
payable.     The  Testator  had  also  a  cash  balance  due  to  him 
on  his  banker^s  account.    The  questions  were^  HVhetfaer  this 
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1816.  not  so  dispose  of  those  funds  as  not  to  have  them  forth- 

^^^^^^        coming  at  a  moment's  warning.     If  the  monev  (which, 

for  this  purpose,  must  be  taken  as  any  ordinary  mer- 

Noble,  &c.      chandize)   be  deposited   in   the  hands   of  several,  as 

•  partners,  and  one  dies;  and  if  the  bailor,  by  continuingr 

Sleecu*s    case. 


bill  of  exchange,  and  the  said  cash  balance,  or  either  of  them, 
passed  to  the  Plain tifi*  by  the  above  bequest. 

Sir  S.  Romillif  and  Be//,  for  the  Plaintiff  (a). 

Contended  that  they  clearly  passed  ;  that  they  were  choses 
in  action,  and  could  only  be  recorercd  by  action,  and  there- 
fore must  be  considered  as  debts. 

Hart  and  Wethercll^  for  the  Defendant, 

Submitted  that  the  bill  of  exchange,  under  these  circum- 
stances, must  be  considered  as  ha? iug  been  delifered  to  the 
binkcrs  by  the  Testator  as  money,  and  that  it  was  therefore 
to  be  considered  as  if  in  his  own  possession.  And,  as  to  the 
cash  balance,  they  contended  that  this  could  not  be  considered 
as  a  debt  in  the  contemplation  of  the  Testator ;  that,  though 
strictly  speaking,  a  debt,  yet  it  was,  in  the  common  opinion 
of  mankind,  considered  as  money  deposited  with  the  banker; 
that,  in  construction  of  Wills,  words  ought  not  to  be  taken 
according  to  their  strict  legal  meaning,  but  according  to  the 
intention  of  the  Testator ;  and  that,  in  this  case,  the  Tes- 
tator could  not  have  conceived  it  to  be  a  debt. 

Sir  5.  Romiliffj  in  reply. 

This  is  clearly  a  debt ;  it  might  be  proved  under  a  com- 
mission of  bankrupt ;  or  a  commission  might  be  taken  out 
upon  it ;  it  would  not  pass  under  a  bequest  of  all  the  Testa- 
tor*s  ready  money,  and  therefore  must  clearly  pass  as  a  debt. 

(a)  The  arguments  aud  judgment^  Es  rekHow. 
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to  deal  with  the  survivors,  is  not  to  be  considered  as  1816. 

thereby  indicating  his  determination,  amounting  to  an 
authority,  by  which  the  survivors  are  to  hold  the  fund 
absolutely  as  against  the  representatives  of-  the  de-  Noble,  &c. 
ceased  partner;  the  consequence  must  be  that  the 
moment  a  banker  so  circumstanced  dies,  his  Executor 
is  bound,  for  the  safety  of  his  estate,  to  lay  his  hands 
upon  every  farthing  of  money  in  the  banking-house,  iu 
order  to  see  that  it  is  properly  divided  and  appro- 
priated among  the  customers.    But  an  interference  of 


Defaynes 

V. 


Sleecu's    case. 


The  Master  of  th€  Rolls 

Was  clear  that  the  bill  of  exchange  passed.  He  had  en« 
tertained  some  doubt  on  the  other  point;  but  thought  that  the 
money  which  had  been  paid  into  the  banker's  ought  also  to 
pass  as  a  debt.  This  was  not  a  despositum.  A  sealed  bag 
of  money  might,  indeed,  be  a  despositum ;  but  money  paid 
in,  generally,  to  a  banker  could  not  be  so  considered.  He 
observed,  that  money  had  no  ear-mark ;  that,  when  money 
is  paid  into  a  banker's,  he  always  opens  a  debtor  and  creditor 
account  with  the  payor.  The  banker  employs  the  money 
himself,  and  is  liable  merely  to  answer  the  drafts  of  hit 
customer  to  that  amount.  This  would  dearly  support  a 
commission  of  bankrupt ;  it  would  not  pass  by  the  descrip* 
tion  of  ready  money ;  and,  therefore,  it  must  be  considered 
as  a  debt,  and  must  pass  by  that  description. 

The  Plaintiff  was  accordingly  declared  entitled  to  the  debt 
due  on  the  bill  of  exchange,  with  interest  from  the  time  the 
same  bt^came  payable;  and  to  the  balance  of  cash  at  the 
bankcr*s,  with  uiterest  from  the  Testator's  death ;  and  also 
to  the  several  other  debts  which  were  due  and  owing  by 
him  and  others  to  the  Testator  at  the  time  of  his  death. 
And  it  was  ordered  that  the  Defendant  should  join,  with  the 
Plaintiff  in  enabling  him  to  receive  what  debts  were  due  to 
the  Testator  at  the  time  of  his  death,  other  than  those  al* 
icady  received  by  the  Defendant. — Costs  for  Plaintiff. 

Keg.  Lib.  A.  226. 
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Devayxes 

V. 


lS](i.  this  fiort  would  be  quite,  inconsistent  iritb  the  costom 

of  bonkers.    The  Executor  of  Mr.  Dezaynrs  would 

have  had  a  right  to  go  into  the  banking-house  imme- 

NoRLE,  &c.      diately  after  his  decease,  and  insist  upon  having  a  joint 

: controul  over  tlie  ftinds  with  the  surviving  partnera. 

Sf-Eifcu'»   ^ASK.  g^j  ^^^  ^jgj^^  \fou\A  cease  from  the  moHDent  that  tlie 

surviving  partners  could  satisfy  tfaeni  that  such  controul 
was  unnecessary  for  their  iodeainity ;  which  it  becomes, 
in  fact,  by  the  circunostaoce  that  the  custoaiers  who 
had  deposited  the  money  with  the  fijiey  knowing  that 
one  of  the  five  was  gone  out,  and  that  the  legal  re- 
sponsibility survived  to  the  four^  continued  to  deal 
witii  the  fund  by  dramng  on  the  /7;tfr,  and,  by  so  doing, 
authorized  the  four  to  hold  it,  as  the  parties  respon- 
aible  to  them  for  it* 

The  present  claimant,  in  her  alBdavit  before  the 
IVlaster,  says,  that  the  firm  coatinuing  the  same  after 
the  death  of  Mr.  Dexayncs^  and  no  i^ttleoient  of  ac» 
counts  having  taken  place  with  Iier,  the  impressioo 
upon  her  mind  ^as,  that  she  coniiniied  to  bave  the  re- 
sponsibility of  his  estate,  or  of  his  family.  But,  wbat- 
jever  wiis  the  impression  under  which  this  ia<^  acted, 
if  it  can  be  shewn  that  it  originated  in  a  mistake  of 
law,  the  estate  of  IVIr.  Drcavpfs  cannot  be  affected  by 
it.  In  point  of  fact,  she  kept  h^t  money  in,  and  con- 
tinued to  transact  business  with,  the  baptcing-hoose, 
after  she  knew  of  the  death  of  Dcxaj/neSy  thiiiking  it 
more  convenient  to  herself  to  Iiave  her  mopey  there 
at  her  demand  whenever  she  might  require  it^  than  Xa 
have  to  call  upon  the  Executors  of  the  deceased  part- 
ner to  see  tliat  it  was  paid  her  directly. 

The  language  of  the  Lord  Chancellor  in  Ex  parte 
Kendall  (^),  (a  case  wliich  arose  out  of  this  very  bank- 

(a)  17  Ves.  511.  p.  519.  whether  the  creditors  of  the 
^'  The  next  coasidcration  is,     fire  hare  a -separate  demand 
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i*uptcy,)  justifies  the  view  which  we  take  of  the  nature         1816. 
or  these  transactions.     In  the  present  case,  the  debt  is 
extinguished  at  law.     A  Court  of  Eqdity  has  (uri-  ^  * 

doubtedly),  upon  general  principles,  said,  that  there     Noble,  &c. 
shall  be  a  recourse  asrainst  the  assets  of  a  deceased 


partner.  But  we  fix  upon  the  peculiar  relation  be-" 
tween  a  banker  and  his  customer,  ^nd  the  acts  of  the 
customer,  as  justifying  the  surviving  partners  in  re- 
taining the  balance  in  their  hands  ;  for  the  business  df 
a  banker  would  be  mischievous,  if,  the  indtaiit  a  death 
happened,  the  surviving  pat*tners  would  be  under  the 
necessity  at  refusing  payment  to  the  customer  until  it 
should  appear  how  the  accounts  stood  l)etween  them 
and  their  deceased  partndr  *  or,  dh  the  other  hand,  if 
the  Executor  of  the  deceased  partner  could  sto^  the 
business  of  the  house  by  saying,  let  fne  ^e  how  the  ac- 
counts stand  before  you  pay  another  shilling,  for  my 
Testator's  estate  may  be  answerable,  and  therefore  I 
insist  upon  knowing  before  you  act  any  further. 

The  several  cstses  which  have  estabiishcfd  the  right, 

• 

against  Devaynes^s  estate. —  many  coosideratioas  that  may 

Upon  the  authority  referred  arise  out  of  circumstances  of 

to,  {Gray  t.  Chiszcell^  9  Ves.  subsequent  deaclini^s  with  the 

118),  and  others,  where  par->  survivors;  the  effect  of  which 

ties  think  proper  to  cntet*  Into  may   be,    that  the  creditors 

a  joint,  instead  of  a  joint  and  have  no  remedy  against  the 

several  contract,  though  I  am  assets ;    but,    to    oust    their 

surprised,     that    Courts     of  primi facie  demand,  it  most 

Equity  have  not  left  that  to  be   shewn   that   their  snbse* 

its  fate,  as  a  joint  contract,  qucnt  dealings  are  of  such  at 

thpy  have,  I  admit,  said  that  nature  os  to  shift  the  equitF^ 

there  is  a  remedy  against  the  ble  obligation   to    pay  from 

assets  of  one  deceased,  if  the  the   estate  of   the  deceased 

survivors  cannot  pay.     That  partner, 
must  be,  however,  subject  to 
Vol.  I.                          2  0 


Dktaynss 

V. 
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I8I6.  in  equity,  of  a  joint  creditor  to  folloif  tbe  assefs  of 

a  deceased  partner,  will  be  cited  on  the  other  side ; 
but  it  is  ri|^t  to  notice  fhem  here^  in  order  to  point 
NoBLE^  kc.     oat  fn  what  ptfrti^lars  they  do  not  wppfy  to  tbe 
T presents 

iThe  firit,  after  Lane  v.  Williams  {a) j  which  is  geDe<« 
rally  resorted  to  ah  laying  down  the*  principle  is  tleath 
t.  Percival  (b) ;  in  which^  (as  in  lAany  of  the  other 
Crises  that  will  be  mentioned,)  the  creditor  held  the 
joint  bond  of  the  partners ;  and,  although  there  had  beenr 
such  dealings  between  the  creditor  aad  the  sonriving 
|)artner  as  would  have  raised  an  equity  sufficient  ta 
rebat  (according  to  Lord  IJardwieke^s  phrase  (r),  > 
the  equity  of  the  creditor  claiming  against  the  estate  of 
fhe  deceased  partner ;  yet  the  Court  held  that  the  legal 
fight  attach^  to  the  bond  conld  not  be  removed ; 
And  on  that  grouqd,  and  that  only,  decided  in  fSmrour 
^f  the  claimant. 

In  Bis/top  V.  Church  (d)  also,  thei^  waa  a  joint 
bond  ;  and  here  it  is  that  Lord  Jffardwicke  lays  down 
the  principle  already  alluded  to,  and  which  ought 
to  be  kept  closely  in  view  throughout  the  present  dis-^ 
cussion.  He  does  not  say  that  the  creditors  of  a 
firm,  not  obtaining  payment  from  the  surviving  part-* 
ncrs,  have  an  unconditional,  absolute  right  to  fix,  in 
equity,  the  assets  of  a  deceased  partner ;  but  that  theirs 
is  an  equity  ^^  which  may  be  rebutled  by  circum* 
stances^'  (c>. 

(c)  2  Vem.  277,  292.  (d)  2  Ves.  100, 371. 

(b)  1  P.  W.  C83.  (c)  «  The   Plaintiff  masf 

(c)  In  Bishop  v.  Church,  come  ai  from  a  pure  foan" 
t)ii%  atxt  case  cited.  taior ' 
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In  Hoare  v.  Conttncin  {a)y  Lord  T/turlow  dismissed  1816. 

ine  Bill.  It  will  probably  be  alleged  that,  in  that 
case,  it  did  ndt  appear  the  surviving  partners  were  in- 
solvent; but  that  was  not  the  ground  of  Lord  Thzir"  Noble,  &c. 
low's  decision,  nor  was  it  so  understood  to  be  by  the 
present  Lord  Chancellor^  t4^ho,  in  Ek  parte  Kendal  (b)^ 
toys,  ^'  It  was  contended  that,  though  at  law  the  debt 
survives,  a  demand  may,  linder  circtimstanced,  be 
maintained  in  fequity  against  the  assets  ;  anfd,  that  it  is 
so  in  many  cases,  is  established ;  though  doubted  ex- 
Iremely  by  Lord  Thurloxo  in  Hoart  t.  ConiencinJ** 
And,  in  another  place  (r),  adi'crting  again  to  ^^  Lord 
Thurlow's  doubt  in  Iloare  v.  Gontencifty^  he  couples  it 
with  ^'  his  oitn  surprise,  that  a  CoUrt  of  Equity  should 

»  • 

have  interposed  to  enlarge  the  cfTect  of  a  legal  contract/* 
nlthough  he  adds,  ^^  the  modern  doctrine  certainly  iFy 
that  where  a  man  hds  chosen  to  take  the  joint  Credit  of 
sevet'al,  thoiigh  at  lalw  hi^  security  is  wealring  out,  a^ 
6ach  of  his  debtor^  dies^  yet  it  ifi  fit  that  the  creditor, 
whose  debt  remains  at  law  only  agsiinst  the  survivors,* 
should  resort  to  the  assets  of  a  deceased  debtor ;  and 
a  Court  of  Equity  will,  under  Certain  modificationsy 
Constitute  that  demand.'* 

In  Iloare  ir.  Contencin^  therefore,  Lord  TIairlotii 
doubted  this  equitable  right  agafinst  the  property  of  a 
deceased  partner  altogsfther  ;  but  in  none  of  the  teased 
is  that  right  laid  down  as  an  absolute  and  Unqifolified 
principle.  On  the  Contrary,  it  is  always  stated  a[s  aqf 
equitable  and  moral  claim,  which  may  be  met  by  ani 
equitable  and  moral  defence.  The  ground  is  (his,  that, 
though  the  claim  in  law  is  dissolved,  it  is  contrary  tQf 

{a)  I  Bro.  27.  (c)  17  Ves.  p.  25, 

{b)  17  Ves.  514,  p.  682. 
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principles  of  equity  that  the  deceased  partner  shall  re- 
main solvent,  and  not  satisfy  his  cngaj^cment.  But,  if 
such  is  the  principle,  it  follows  that  in  every  case  tlic 
circumstances  of  the  claim  must  be  examined  into ; 
and  the  true  question  upon  this  exception,  (the  «ame 
that  will  mainly  arise  upon  all  the  other  exceptions), 
is,  whether  or  not  those  who  claim  to  set  up  this  equity 
against  Devaynes^s  estate  have,  by  their  own  conduct, 
(their  ignorance,  or  laches^  or  omitting  to  sue,  when 
they  might  have  recovered  against  the  surviving^  part* 
ners,)  created  a  case  tvhich,  in  point  of  moral  justice, 
countervails  the  equitable  principle  which  the  Court 
has  raised  in  their  favour.  The  cases  of  Daniel  v. 
Cross  (fl),  and  Stephenson  v.  Chisicell (b\  fully  confirm 
this  view  of  the  doctrine  of  the  Court. 


Supposing  the  creditors  of  a  firm  to  have  a  right, 
instantly  on  the  death  of  one  of  the  partners,  to  file  a 
bill  to  compel  the  surviving  partners  to  pay  them,  the 
question  then  will  be,  what  is  that  species  of  condoct 
on  the  part  of  the  creditors  which  amounts  to  what  a 
Court  will  consider  as  unconscientious  neglect,  con- 
stituting a  sufficient  answer  to  rebut  the  original  equity 
which,  for  the  argument's  sake,  I  will  admit  to  exist. 
The  equity  must,  in  such  case,  vary  with  the  time 
which  is  suflTei^cd  to  elapse,  during  which  the  creditors 
might,  if  they  had  pleased,  have  prevented  the  sur- 
viving partners  from  applying  the  funds  to  their  own 
purposes,  from  wasting  them,  from  engaging  them  in 
new  dealings  and  speculations.  There  must  be  one 
equity  for  the  delay  of  an  hour,  another  for  one  month, 
another  for  nine  months.  The  Court  will  never  say 
that  their  original  equity  is  to  be  kept  alive  with  a 

(«)  3  Ves.  277.     (6)  3  V«s.  566. 
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total  disre^rd  to  their  intervening  conduct,  and  that,  1816. 

%vhen  a  bankruptcy  takes  place,  the  eSects  of  the  de- 
ceased partner  are  to  be  wasted,  to  make  good  a  loss 
which  would  never  have  happened  if  they  had  applied     Noble,  Sec. 
sooner. 


Devaynes 

V. 


Slsech's   case. 


The  equity  thus  administered  against  the  represent- 
atives of  a  deceased  partner,  cannot  place  them  in  a 
less  favourable  situation  than  that  of  a  surety,  the  sur- 
viving partners  being  in  the  place  of  the  principal. 
Now,  will  a  Court  of  Equity  permit  the  obligee  in  a 
bond,  by  extending  the  day  of  payment,  to  protract  the 
responsibility  of  the  surety  ;  and,  after  suffering  nine 
months  to  pass  without  taking  the  trouble  even  to  de- 
mand payment  of  the  oblig(*r,  a  bankruptcy  having 
ftince  intervened,  to  call  upon  the  surety  to  make  good 
the  debt,  the  payment  of  which  has  been  prevented  by 
his  own  voluntary  neglect  ?  The  contrary  is  clearly 
established.  Nisbett  v.  Smith  {a)^  Rees  v.  Berringf 
ton  (If). 

Again,  according  to  a  known  principle  of  mercantile 
law,  if  the  holder  of  a  bill  gives  time  to  the  acceptor, 
he  thereby  discharges  the  drawer ;  and  this  is  a  rule 
which  bears  the  closest  analogy  to  the  case  before  the 
Court,  being  instituted  for  the  purpose  of  preventing 
injury  to  tlie  drawer,  who,  if  he  had  had  notice  in  due 
time  of  tlie  acceptor's  refusing  payment,  might  per- 
haps have  taken  measures  to  compel  it.  This  is  now 
so  much  the  established  and  invariable  rule  at  Guild- 
hall, that  Lord  FAlcnhorough  has  repeatedly  said,  if 
the  drawer  of  a  bill  has  elTects  in  the  hands  of  the  ac- 
ceptor at  any  time  between  the  time  of  drawing  and 

(a)  2  Bro.  579.  (6)  %  Ves.  jun.  540* 
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1816.  the  acceptance,  he  will  not  enter  into  the  question  of 

more  or  less  time,  or  into  the  period  ifhen  drawn,  or 
^  '  the  circumptances  of  relative  9itaation  between  the 

Noble,  &c.     drawer  and  acceptor  previous  to  the  acceptance  («)• 


*      In  the  present  case  there  is  a  period  of  nine  months, 
between  Devaynes*B  death  and  the  time  of  the  bankr 
ruptcy,  during  which  Miss  Sleech  suflered  her  cash 
balance,  such  as  it  was  at  the  death  of  Devaynesj  to  rer 
main  in  the  hands  of  the  surviving  partners,  without 
demanding  payment ;  except  that,  about  four  months 
after,  she  drew  for  £50.      What  inference  could  be 
drawn  from  the  circumstance  that  Devaynes^s  name 
irontinued  in  the  firm,  admitting  that  she  {^new  the  fact 
of  his  decease,  it  is  not  easy  to  conjecture.  For  nothing 
is  more  common,  both  in  banking-houses  and  other 
partnerships,  than  for  the  name  of  the  firm  tp  remain 
unaltered,  during  a  peripd  of  fifty  years  or  more,  not- 
withstanding the  many  changes  that  may  have  happened 
in  the  persons  of  the  individuals  composing  it.     At 
law,  the  death  of  one  partner  is  a  dissolution  of  thd 
contract  between  that  partner  and  the  customer  of  thi^ 
firm ;  and  to  allow  the  customer  to  infer,  from  the  cir- 
cumatapfre  of  the  name  continuing,  any  interest  »n  the 
representatives  of  the  deceased,  would  be  to  allow  an 
inference  tq  be  raised  against  a  known  and  positive 
rule.    None  pf  the  cases  amount  to  this,  where  a  cre« 
ditor  has  not  even  demanded  payment  of  the  survivors, 
and  yet  shall  be  permitted  to  come  into  equity  against 
the  representatives  of  the  deceased,  although,  in  fact, 
his  money  continued  in  the  firm  for  eight  monfhif  after 

(a)  See  the  references  to  frene^  3  Campb.  145.  Rucker 
Qhitty  on  Bills  of  Exchange,  t,  HUlery  tb,  217.  Robint 
p.  212.    Hammond  y*  Du^     v.  flibson,  tb,  33-t. 
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liis  death,  and  to  say,  I  am  now  in  the  same  situa-  1S16. 

tion  as  if  I  bad  ased  the  utmost  diligence,  and  filed 

Ijevaynes 

a  Bill  immediately  on  the    death  of   the  deceased  ^^ 

partner.  Noble,  &c. 


r«,  -•        .  .  •  •  i.        1*  SjtEECH'j     CASE. 

The  case  of  bankers  is  stronger  than  that  of  ordinary 
traders,  because  the  money  in  their  hands  is  rather  a 
deposit  than  a  debt,  and  may  therefore  be  instantly  de* 
manded  and  taken  up ;  and  this  is  the  reason  why  no- 
body ever  hears  of  an  action  against  a  banker  to  pay  a 
balance,  unless  in  the  case  of  disputed  items.    If  a 
man  deposits  a  collection  of  pictures  in  the  hands  of  a 
partnership,  and  one  of  the  partners  dies,  and  nine 
months  afterwards  a  fire  happens,  by  which  the  pictures 
are  consumed ;  can  he  come  into  a  Court  of  Conscience, 
and  say  to  the  Executors  of  the  deceased,  yoa  must 
make  good  the  loss  sustained  by  the  surviving  bailees^? 
The  trust  reposed  in  a  banker  arises  out  of  penoaal 
confidence ;  and  the  case  of  a  banker  is  the  strongest 
that  can  be  put  where  the  fact  of  giving  credit  to  the 
surviving  partners,  or  of  a  little  more  or  less  of  neg- 
ligence in  the  support  of  a  claim,  raises  a  strong  equity 
either  for  or  against  the  demand.    The  negligence  is 
inexcusable  in  the  eye  of  a  Court  of  Equity,  in  pror 
portion  to  the  facility  with  which  the  money  might, 
but  for  it,  have  been  secured.    And,  upon  these  prin« 
ciples,  we  say  that  the  fact  of  continuing  the  money  in 
the  hands  of  the  survivors  for  nine  months,  is  evidence 
of  a  transfer  of  credit  from  the  eld  to  tl^e  i)eiy  part? 
nership. 

In  assuming  the  solvency  of  the  house  at  the  time  of 
Devai/nes's'^dcdihy  we  would  not  be  understood  to 
mean  that  if  all  the  customers  of  the  house  had  in* 
stantly  on  the  event,  and  at  the  same  moment,  gope 
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to  the  use  of  Sir  Francis  Drdke^  his  heirs  and  assigns       ^  ISH. 
for  ever,  ^^  subject  nevertheless  to  the  same  or  the  like 
*^  benefit  and  equity  of  redemption  on   payment  of 
<<  j£20,000  and  interest  henceforth  to  grow  due  for  o. 

"  the  same,  as  the  said  manors,  &c.  are  now  held  by     ^^if/?!!™ 
**  the  said,  &c."  (executors  and  trustees  of  Sir  Edward 
Hugh^)^  ^<  or  any  or  either  of  them,  under  or  by  vir- 
'^  tue  of  the  said  hereinbefore  in  part  recited  indentures 
^  of  1785,  &c."  (the  deed  that  first  created  the  mort- 
gage in  fee), .  ^^  except  so  far  as  the  right  to  the  said 
U  sum  of  j620,000,  and  the  interest  henceforth  to  be- 
^  comb  due  for  the  same,  is  altered^  or  varied  by  these 
^  presents.*'    This,  therefore,  was  the  most  clear  and 
explicit  recognition,  on  the  part  of  Sir  Francis  Drake j 
who  by  his  answer  states  that  there  was  a  right  of  re- 
demption under  the  deeds  of  1785  which  Lord  Clinton 
did  not  assume.     The  estate  is  then  assigned  to  persons, 
in  trust  to  protect  the  interest  of  Sir  Francis  Drakcj 
assuming  that  he  was  the  real  mortgagee,  for  the  clear 
residue  and  remainder  of  the  term   of  two  hundred 
years;  ^^  upon  such  and  the  same  trusts,  and  for  such 
^  and  the  same  intents  and  purposes,  and  subject  to 
^  the  same  benefit  and  equity  of  redemption,  as  they 
**  had  been  held  by  virtue  of  the  deed  of  1785,  cx- 
**  cept  so  far  as  the  trusts  are  altered  by  that  deed." 
I  submit,  therefore,  that  at  this  time,  (in  1811)  Lord 
ClitUan  did  not  feel  himself  qualified  to  ask  that  the 
.conveyance  should  be  made  to  him.     He  endeavours  to 
P'vtect  his  interest  in  the  estate;  he  pays  off  the  mort- 
S^gG;  but  he  does  not,  upon  the  face  of  this  deed,  treat 
^^'^isdf  as  entitled  absolutely  to  it. 

-N"ow,  it  was  decided  by  Your  Honour,  in  the  case  of 
^'^'Xl  QrenviUe  v.  Blytk  (a),  that  there  can  be  no  equit- 

(a)  16  Ves.221. 
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CASES  IN  CHANCERY.  S59 


can  be  no  apportionment  of  the  former  and  aftcr-ac-  1815. 

quired  property,  but  the  old  and  new  creditors  must 
lake  equally  out  of  the  amalgamated  fund. 


Then  consider  the  mischief  likely  to  result  from  this 
claim  being  allowed.  If  a  man  is  once  satisfied  that 
he  retains  in  his  power  an  ultimate  guarantee  of  pay- 
ment in  the  recourse  which  equity  gives  him  to  the 
estate  of  a  deceased  partner,  what  temptation  does  this 
hold  out  to  afford  every  possible  facility  and  accom* 
modation  to  the  surviving  partners ;  what  an  opening 
to  the  influence  of  connexion  and  favour.  How  easy 
will  it  be,  with  most  persons,  to  reconcile  the  mind  to 
this  species  of  moral  fraud,  by  the  excuse  that  it  is  the 
law  of  the  land  which  gives  this  subsidiary  right  to 
the  customer.  No  man  can  be  more  desirous  than  the 
Lord  Chancellor  appears,  from  the  report  of  Ex  parte 
Kendal^  to  be,  of  repudiating  the  notion  that  a  Court 
of  Equity  ever  meant  to  proclaim  this  public  licence 
of  negligence  anfl  injustice. 

But,  supposing  this  claimant  is  not,  in  consequence 
of  her  lachesy  to  be  held  as  having  virtually  released 
the  estate  of  the  deceased  partner,  she  must  neverthe- 
less be  held  as  having  so  done  by  her  subsequent  deal« 
ings  with,  amounting  to  the  having  given  a  new  credit 
to,  the  survivors.  Upon  the  same  principle  as  in 
Evans  V.  Drummond  («),  where  two  partners  gave  a 
joint  bill  of  exchange  for  a  partnership  demand,  and, 
when  it  became  due,  the  holder  topl^  the  separate  bill 
of  the  continuing  partner;  he  was  held  to  have  thereby 
discharged  the  estate  of  the  other;  for  it  was  a  reliance 
on  the  sole  security  of  the  continuing  partner. 

(a)  4  Esp.  N.  P.  Rep.  89. 
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twenty  years  elapsed  before  he  found  it  out.  In  Hansard 
V.  Hardy^  it  was  held  that,  notwithstanding  there  had 
been  six  and  thirty  years'  possession,  the  party  was  en- 
dded  to  redeem.  Now  I  submit  that,  in  the  present 
ene,  upon  the  joint  title  of  Lord  Cholmondely  and  Mrs. 
DameTy  there  is  nothing  which  bars  them  from  redeem- 
ing this  estate.  I  take  it  in  /aw,  that  those  who  are  in 
possession  ns  mortgagors,  are  merely  the  tenants  from 
year  to  year  of  the  mortgagee,  who  may,  without  notice, 
farh^  on  action  of  ejectment,  and  turn  them  out  of  pos- 
His  right  to  possess  preserves  that  of  the  per- 
who  are  entitled  to  redeem ;  and  those  persons,  in 
Ae  present  case,  are  the  Plaintiffs. 

Sugden. 

■• '  i.  .Upon  the  first  question,  as  to  the  construction  of 
ibe  deed  of  1781,  and  of  the  ultimate  limitation  in  that 
deed  to  the  right  heirs  of  Samuel  Roller  it  may  be  ne- 
esMary  to  take  some  notice  upon  what  foundation  the 
fule  stands,  which  is  contended  for  by  the  present 
Ffauiitif&. 


1817. 


Cholmonde- 

LET 

V. 

Clinton 
and  Others. 


The  common  law  always   encouraged  the  vesting 
ef  estates  and  discountenanced  the  creation  of  contin- 
gencies.   All  the  rules  relating  to  contingent  remain- 
ders had  this  in  view  only.     There  was  no  necessity 
that  an  estate  should  vest   ee   instanti  on  the  deter- 
nination  of  the  preceding  estate.    There  was  no  ob- 
jeelioii,  that  I  am  aware  of,   to  the  limitation   of  a 
poesibflity  upon  a  possibility.     But  all  these  rules  re- 
•idted  from  the  anxiety  of  the  common  law,  that  estates 
tthould  go  in  a  course  of  descent,  from  ancestor  to  heir, 
^nd  to  prevent  them  from  vesting  in  the  latter  by  pur« 
^hase.     It  was  with  this  view  that  it  became  a  solepin 
^nd  established  rule  of  law,  that  no  man  should  make 
Ills  own  right  heir,  either  in  tail  or  in  fee,  a  pur- 
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juS€l!(c)  :  but  this,  also,  will  be  found  very  different  in  1810. 

all  the  circumstances  which  can  entitle  a  creditor  to 
relief.  In  that  case  the  creditors  did  not  seek  any  di- 
rect relief  against  the  estate  of  Chiswell ;  and  Lord  Noble,  &c. 
Rossi i/n  was  not  founded  by  any  previous  decision  iii 
the  dictum  which  he  threw  out,  that  they  had  a  right 
in  equity  to  go  immediately  upon  the  estate  of  Chiswell^ 
if  they  thought  fit.  That  dictum  wsls^  however,  sub* 
sequently  acted  upon;  and  in  the  case  offiray  v.  CAjj- 
well(a)^  the  present  Lord  Ouincellof  felt  himself  ex- 
jceedingly  embarrassed  by  it,  expressly  recognizing  the 
distinction  here  taken  between  this  case,  and  the  cases 
of  mistake  in  the  nature  of  the  securities,  viz.  that  the 
latter  class  pf  cases  proceeds  entirely  on  the  ground  of 
intention.  There,  however,  the  only  question  being 
whether  the  joint  and  separate  creditors  should  come 
in  pari  passUy  aqd  that  question  being  decided  in 
favour  of  the  separate  creditors,  there  was  no  party 
interested  in  contending  that  the  joint  creditors  should 
not  come  in  at  all,  even  after  the  separate  creditors 
had  been  satisfied ;  and,  besides,  in  that  case,  the 
principal  feature  which  distinguishes  the  present  was 
wanting;  for  there,  not  an  hour's  credit  had  been  given 
by  the  creditors  to  the  surviving  partner,  whose  bank- 
ruptcy followed  insts^ntaneously  OQ  the  death  of  CAts- 
tte/l.  That  case,  therefore,  anomalous  as  it  is  ia  itself 
is  no  authority  whatever  for  the  present.  It  never  can 
be  the  rule  of  the  Cpurt  that  no  length  of  acquiescence 
shall  be  a  bar  to  the  demand, — that  no  acts  of  the  cre- 
ditor shall  suffice  to  preclude  him  from  seeking  this 
relief  against  the  estate  of  a  deceased  partner.  But, 
iTany  limit  is  to  be  established,  where  can  it  be  looked 
for  more  consistently  than  in  the  analogies  alread)  in- 
sisted on  ? 

(fl)  3  Ves.  573.  (b)  9  Ves.  118. 
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1816.  Another  point  in  the  case,  which  has  not  before  been 

noticed,  is  that  Miss  Slcech  has  signed  the  certificate 

of  the  surviving  partners ;  and  she  so  signed  it  before 

Noble,  &c.     she  attempted  to  call  on  the  estate  of  the  deceased 

partner.  Now,  as  the  surviving  partners  were  the 
primary  debtors,  we  submit  that  the  discharge  of  thrir 
estate  must  be  held  to  operate  as  a  bar,  both  at  law 
and  in  equity,  against  the  demand  on  the  repreaenta* 
tives  of  Devaf/fiesj  upon  the  principle  that  that  which 
discharges  one  partner  discharges  the  firm.  But  for 
the  statute  of  Anne  (0),  that  principle  would  have 
operated  to  discharge  Devaynes  himself,  bad  he  beea 
alive  and  solvent ;  and  the  statute,  which  is  meant  to 
prevent  this  operation  in  the  case  of  n  living  partner 
who  is  solvent,  does  not  extend  to  the  representatives 
of  a  deceased  partner. 


For  the  Master  $  Report. 


July  17, 18.         Three  points  have  been  made  in  support  of  these 

exceptions. 

First  J  That  the  Court  has  never  interfered, — or,  if 
it  has,  that  it  has  improperly  interfered, — ^to  make  the 
assets  of  a  deceased  partner  liable  for  the  debts  of  the 
firm. 

Secondlj/y  That,  oven  supposing  that  to  be  the  law  of 
the  Court  with  respect  to  ordinary  partnerships  io  trade, 
the  case  of  a  banking-house  is  different^  being  governed 
by  a  custom  peculiar  to  itself. 

(a)  10  Ann.  c.  15.  s.  3. 


^ 
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Thirdlt/s  Supposing  both  the  former  propositions  to  1816. 

be  untenable,  then  that,  in  this  individual  case,  the 
subsequent  dealings  and  transactions  ba?e  been  such 
as  amount  to  a  release  of  Dtcat/nes*^  estate.  Noble,  &c« 


Devaynes 

V. 


As  to  the  two  first  points,  the  Decree  has  disposed  of 
them  ;  for,  supposing  the  creditors  to  have  no  right  in 
equity,  upon  general  principle,  to  come  on  the  estate 
of  a  deceased  partner  in  a  banking-house  on  the  in- 
solvency of  the  surviving  partners,  the  Bill  filed  bj 
Sir  Thomas  Baring,  on  behalf  of  himself  and  all  other 
creditors  of  the  partnership,  ought  to  have  been  dis- 
missed at  the  hearing ;  it  appearing  upon  the  record, 
both  that  the  house  was  a  banking-house,  and  that  nine 
months  had  elapsed  bet  ween,  the  deviih  of  DevnT/nes 
and  the  bankruptcy  of  the  survivors.  The  decree  ac- 
cordingly proceeds  upon  the  principle  that  the  estate  is 
primd  facie  liable,  and  that  it  only  depends  on  the 
nature  ctf  the  subsequent  dealings  and  transactions, 
whether  its  liability  has  been  discharged.  To  this,  as 
the  only  true  point  in  the  case,  therefore,  it  will  be 
enough  to  confine  our  attention  ;  only  premising  that 
the  general  rule  is  admitted  by  the  Lord  Chahcellor 
to  be  established,  although  he  expresses  some  surprise 
bow  it  should  have  come  to  be  so  (a). 

Three  grounds  are  taken  for  contending  that  thtf 
estate  has  been  released. 

Firsty  The  time  that  has  elapsed. 

Sccondli/y  The  check  drawn. 

Thirdly,  The  certificate  signed. 

(a)  In  Ex  parte  Kendal^  ub.  sttp. 


Sleech's    casc. 
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Sleecii*$   case. 


1810.  As  to  the  first,  that  also  ivas  open  to  have  been  eon^ 

iended  at  the  Iieating.    If  the  period  of  nine  roonthf 
did  not  appear  on  the  record,  it  was  at  least  clear  thai 
Noble,  &c.      there  hdd  been  an  acquiescence  of  more  thad  twenty- 

four  hours,  (he  period  within  which  the  claim  oogfat, 
by  analogy  to  the  case  of  the  drawer  and  acceptor  of  a 
bill  of  exchange,  to  have  been  instituted.  If  the  de- 
mand had  been  legal  instead  of  equitable^  it  could  only 
have  been  barred  by  the  statute  Of  Limitations;  and 
the  only  bar  to  an  equitable  debt  is  by  analogy  to  that 
statute.  If  the  rule  be^  that  tfll  the  Creditors  of  a 
banking-house  must,  immediately  6n  the  death  of  a 
partner,  draw  out  their  baldtices,  there  is  no  house  to' 
solvent  that  it  could  stand  such  a  siiddefa  run  dpon  itM 
credit.  The  money  is  advanced  OpOA  the  joint  credit 
of  all  the  partners.  AH  have  derived  more  or  lestf 
benefit  from  it,  and  the  qi^estion  Of  mote  or  lett  is 
what  the  Court  will  not  ^titer  into.  Therefor^,  tb6ugb 
your  contract  is  joifit  at  law,  iti  equity  it  is  j6int  and 
several.  Consequently,  the  estate  of  one  of  the  part- 
ners dying  cannot  be  dis^^liarged  till  all  the  debts  are 
paid;  and  no  length  of  time  can  operate  ad  a  bar  to  the 
demand,  but  that  which  would  have  So  operated  in  the' 
case  of  a  legal  debt. 

Then  comes  the  circumstance  of  Miss  Sleech  htfving 
drawn  a  check  upon  the  house^  tinder  the  name  of  the 
old  firm,  af\cr  Z>errij^;f^^'s  death.  I^hether  she  had 
Or  had  not  notice  of  Dcvajfnes^e  death,  is,  fn  our  view 
of  this  questioh,  perfectly  immafterial.  Bttt,  in  point 
of  fact,  the  Master  has  found  that  Miss  Sleech  had 
actual  notice  at  the  time  she  drew  this  check.  By  (bis 
act,  undoubtedly,  she  l^ecogni2le8  the  surviving  pa^tnerv 
as  her  de])tors. — But  upon  what  principle  can  it  be 
•aid  that;  in  so  recognizing,  the  adopts  them  aa  such 
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debtors  in  discharge  of  the  estate  of  a  deceascdl  person  1816. 

who  was  lier  debtor  jointly  with  them  ?  v^^V"^!/ 

J)e¥AYNE9 

In  the  cases  of  principal  and  surety,  the  meaning  of    Noble,  &c. 

^  giving  time  to  the  principal/'  whereby  the  surety  is 

discharged^  is  the  entering  into  an  engagement  by  virtue  ^^*^**  * 
of  which  the  creditor  is  not  to  call  upon  the  principal 
for  a  certain  fixed  period ;  and  this,  it  hrfs  been  justly 
held,  is  contrary  to  good  faith  with  the  surety,  and  dis^ 
charges  him.  Bikt  in  no  other  case  is  the  surety  difr* 
charged.  What  has  that  to  do  with  the  present? — 
Heath  v.  Percival  (a)y  Daniel  v.  Cross  {b)^  and  a  late 
case  of  Orr  v.  Chafie  (c),  before  the  VicC'^Chancellor^ 
sufficiently  lay  down  the  principle  as  to  what  are  the 
subsequent  dealings  and  transactions  which  entitle 
a  party  to  say  that  his  estate  is  released.  They  are 
only  such  as  clearly  demonstrate  the  intention  of  the 
,  creditor  to  give  credit  to  the  surviving  partners  ex*' 
clusively. 

But  this  is  not  the  case  of  a  surety.  Devaj/nes  way 
jointly  liable  with  the  other  partners,  by  the  original 
contract.  At  law,  his  liability  is  gone  ;  but  his  estate 
continues  subject,  in  equity,  by  force  of  that  original 
contract.  Neither  is  it  the  case  of  a  bailment.  Money 
may  be  deposited  so  as  to  be  the  subject  of  bailment; 
but,  in  order  to  constitute  it  such,  the  contract  must  be 
to  return  it  in  specie.  True,  the  party  depositing  re- 
ceives no  interest  tor  his  money;  but  he  has  transferred 
the  beneficial  use  of  it  to  the  party  with  whom  it  ii^ 
placed,  commuting  Iris  own  beneficial  use  for  the  con- 
tenicnce  of  drawing  it  out  as  he  has  occasion. 

(a)  1  P.  W.  683.  (c)  See  post,  a  note  of  th^ 

{b)  3  Ve^.  277.  case  here  referred  to^ 
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l8lC.  ^  In  Primrose  v.  Bromlej/{a\  Lord  Ilardxciche  refen 

to  a  case,  as  having  been  decided  by  himself  where 

there  were  two  persons  jointly  bound,  and  one  died. 

Noble,  &c.      At  law,  he  says,  the  bond 'might  haire  been  put  in 

suit  against  tlic  survivors :  ^^  but,  as'  I  thought  it  ex- 
tremely hard,  I  decreed,  the  representative  of  the  co- 
obligor  should  be  charged  pari  passu  with  the  stirviviny 
obligor  in  the  payment  of  the  bond  (6). 

With  regftrd  to  Miss  Slcech  having  signed  the  certi- 
ficate ;  in  every  case  of  this  nature,  before  the  ques- 
tion can  arise  whethei'  that  act  Will  operate  as  a  dis- 
charge of  the  solvent  partner's  estate,  the  parties  must 
be  brought  into  the  situation  of  principal  and  surety. 
In  this  cdse,  the  Master  has  not  found'  that  the  house 
was  solvent  at  the  time  of  Devaj/rtes^s  death  ;  and  this 
fact,  which  is  assumed  On  thci  other  si^e,  rests  absolutely 
on  no  foundation.  The  Master  only  says  that  ib^ 
house  continued  in  good  credit  to  a  subsequent  period. 
But  so  it  may  have  done,  and  yet  ha^re  b^n  all  the 
time  actually  insolvent.  The.  statute  of  ^itifc  is  ex- 
pressly intended  to  prevent  the  certificate  from  ope"* 
rating  in  such  a  case  as  the  present.  It  says,  not  only 
that  those  who  were^ partners  at  the  time  of  the  bank- 
ruptcy shall  not  be  discharged,  but  those  who  were 
"under  joint  obligations  at  that  time  shall  not  be  dis*^ 
charged  by  the  signing  of  each  dther^s  certificate- 
Arid  the  policy  of  the  statute  must  be  taken  to  extend 
it  as  ^)uch  to  the  case  of  a  joint  obligation  in  equity  as 
at  law. 

(a)  1  Atk.  90.  the  nature  of  the  security. 

(6)  This  must  have  been     See  also,  Simpson  v.  Vauglum^ 
on  the  grouad  of  mistake  in     3  Atk.  31^  33. 
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1816. 
Hart,  in  reply.  Detayhm 


o. 


Admitting,  as  I  conceive  we  are  bound  to  admit  the  Noble,  &c. 
principle,  that,  although  a  joint  debt  survives  at  law,  g^  , 
in  equity  the  estate  of  a  deceased  partner  continues  ^^^^  ^g^ 
liable,  nothing  has  been  said  to  shew  that  this  is  an  in- 
variable  rule,  or  incapable  of  being  rebutted  by  the 
particular  circumstances  attending  the  relative  situa- 
tion and  conduct  of  the  creditors,  and  of  the  repre- 
sentatives of  the  deceased  partner,  the  nature  of  the 
original  engagement,  and  the  object  and  purposes  for 
which  it  was  made  and  entered  into.  On  this  latter 
point,  no  answer  has  been  attempted  to  the  distinction 
taken  between  the  case  of  a  banking-house,  and  of  an 
ordinary  commercial  partnership.  In  one  sense,  un- 
doubtedly, the  banker  is  a  debtor  to  his  customer ;  but 
it  is  a  species  of  debt  contracted  on  the  ground  of 
mutual  faith  and  confidence,  that  the  entirety  of  the 
money  shall  be  ready  at  a  certain  place,  and  at  a  cer- 
tain moment ;  and  it  is  on  the  ground  of  this  peculiar 
confidence,  that  the  customer  who  '  so  deposits  bis 
money,  does  it  without  the  reservation  of  interest  for 
the  use  of  it.  On  the  same  ground,  a  man  depositing 
money  with  a  number  of  persons  constituting  the  firm 
of  a  banking-house,  does  it  in  the  confidence  that,  if 
one  should  happen  to  die,  his  representatives,  will  not 
interfere  to  disturb  the  joint  fund  out  of  which  his 
money  is  payable ;  and,  upon  the  same  understand- 
ing, the  survivors  say  to  the  representatives  of  the  de- 
ceased, It  is  not  your  business  to  look  to  the  applica- 
tion of  these  funds.  The  persons  who  have  deposited 
them  know  that  your  Testator  is  I10  longer  in  the  firm, 
but  adopt  us,  the  survivors,  gividg  us  a  mandate  to 
hold  the  balances  to  their  use. 
Vo]^.L  «P 
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*<  iidi^  A.  dieth,  his  heirs  shall  have  the  warranty;  1817. 

•*  and  yet  the  remainder  vested  not  during  the  life  of  A.       ^«^V^p/ 
«  for  the  death  of  A.  must  precede  the  remainder,  and  Cholmonm- 

LEY 

^  yet  shall  the  heirs  of  A.  have  the  land  by  descent**  v. 

It  is  scarcely  possible  to  put  a  stronger  case,  a  case  in  ^''Vwif  ^ 
which  the  limitation  itself  was  contingent,  and  was  not 
to  arise  till  the  death  of  the  person  whose  heirs  were 
to  take;  and  yet  the  law  says,  that  it  gave  a  descend- 
able quality  to  the  estate,  and  that  the  heir  should 
take  through  the  ancestor  and  not  by  purchase. 

There  is  a  very  strong  line  of  cases,  to  show  the  anxi- 
ety of  the  law  to  vest,  and  give  a  present  operation  to 
all  words  relating  to  heirs;  those  in  which  the  limitation 
is  per  verba  de  prtesentis  where,  although  the  giving 
rfRsct  to  them  as  words  de  ftOuro^  would  at  least  have 
the  merit  of  e£Pectuating  the  intention,  and  the  conse- 
quence of  construing  them  as  words  de  prasenti  is  alto- 
gether to  defeat  the  limitations,  yet  the  Courts  do  not 
hesitate  to  give  them  that  construction  which  is  war- 
ranted by  law.  iMmb  v.  Archer  (a),  Goodright  v.  Cor^ 
nish  (6). 

Another  line  of  cases,  which  seems  strongly  to  bear 
upon  this  part  of  the  argument,  is  that  which  follows 
the  decision  in  Cohan  v.  Colson  {c\  which  was  a  devise 
to  C  for  life,  remainder  to  trustees  to  support  contin- 
gent remainders  during  the  life  of  C,  remainder  to  the 
heirs  of  the  body  of  C.  And  this  was  held  an  estate 
tail  in  C,  though,  if  any  thing  were  meant  by  the 
interposition  of  the  trustees  to  presefrve  contingent  re-* 
mainders,  it  could  only  be  referred  to  an  intention  to 
give  him  a  mere  estate  for  Ufe.     In  that  case  of  Colson 

(a)  1  Salk.  225.  (c)  2  Stra.  1125.    2  Atk. 

\h)  4  Mod.  256  246. 
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duct  pursued  by  the  parties,  or  the  precise  terms  of  the  1816. 

on'srinal  contract.     It  is  not  the  usa^re,  on  the  death       ^ 

Ijevaynes 
of  a  partner  iq  a  banking-house,  for  his  Executors  to  ^ 

look  over  the  books  of  the  partnership  in  order  to  see      Noble,  &c. 

who  are  the:  customers,  and  to  call  upon  them  either 

to  draw  out  their  balances,  or  relinquish  their  claim 

upon  the  deceased's  estate.  Why  is  that  not  the  usage? 

Because,  the  instant  a  customer  knows  that  one  of  the 

partners  has  left  the  firm,  that  instant  it  would  behove 

him  to  call  for  his  balance;  and,  if  he  omits  to  do  so, 

he  immediately  acquiesces  in  its  remaining  in  the  hands 

of  the  survivors,  and  adopts  those  survivors  as  his 

debtors. 

Upon  tliese  grounds,  as  well  as  upon  the  strong 
language  of  Lord  E/iioH  in  Ex  parte  AVwAi/ (a),  we 
rest  our  case.  It  is  not  fair  to  resort  to  the  decree  as 
having  disposed  of  any  part  of  the  present  question, 
since  the  decree  was  necessary  in  order  to  have  the  be- 
nefit of  tlie  Master's  judgment;  and  it  was  certainly  the 
intention  of  the  Court  in  pronouncing  it  to  leave  every 
point  of  law  open  for  argument. 


T/ie  Master  of  the  Rolls. 

It  can  hardly  be  necessary  in  this  case  to  enter  into        *^^^!f  ^2. 
a  detailed  consideration  of  the  ground  and  origin  of      '^*^®  common 

the  equity  on  which  the  claim  of  the  creditor  is  found-  ^!^^.  ^ "  ^  ^^ 

«      -^  .         .  , ,        ,.  1  tially  adopts  the 

ed.— The  Decree  assumes  its  existence,  and  has  directed  j^^^  Mercaioria 

CLM'tain  inquiries,  the  object  of  whifh  was  to  ascertain  ju  respect  of 

w  hether  that  equity  be  affected  by  any  thing  that  has  partnerships  in 

(a)  17  Vcs.  514. 
gP2 


S6*  CASES  IN  CHANCERY. 


Devaynes 
r. 


181£.  ^        passed  subsequently  to  Mr.  Dcvaynes*%  death.    It  may 
be  proper,  however,  to  observe,  that  the  common  law, 
though  it  professes  to  adopt  the  I^ex  Mcrctdoria^  has 
Noble,  &c.      not  adopted  it  throughout  in  what  relates  to  partner- 
?]         ;  ship  in  trade.    It  holds,  indeed,  that  althougrh  partners 

bLEECH's     CASE.  '   .        ,  '  '  i  \.    1 1     i. 

trade  boldinir  ^^  '"  "*®  nature  of  joint  tenants,  there  shall  be  no 

that  there  is  no  survivorehip  between  them  in  point  of  interest,  yet, 

survivorship,  in  with  regard  to  partnership  contracts,  it  applies  its  own 

respect  of  iii-  peculiar  rule ;   and,  because  they  are  in  form  joint, 

terest,  in  such  holds  them  to  produce  only  a  joint  obligation,  which 

partnerships,  consequently  attaches  exclusively  upon  the  survivors: 

^*'  "^  "  whereas,  I  apprehend,  by  the  e:eneral  mercantile  law, 
spect   of   part.  ,  .    *^  '.  -^  ,  „       .  •  .     mi.  ! 

iiershii)    con-      ^  partnership  contract  is  several  as  well  as  joint.     Inat 

tracts  the    ob-  ™"y  probably  be  the  rfeason  why  Courts  of  Equity 

ligation  is  joint,  have  considered  joint  contracts  of  this  sort,  (that  is, 

and  attaches       joint  in  form,)  as  standing  on  a  different  footing^  from 

cxclasiTely  on     others. — The  cases  of  relief  on  joint  bonds  may  be  ac- 

the  surviTors.     counted  for  on  the  ground  of  mistake  in  the  manner  of 

I     qui  y  f|.QQ|innr  the  instrument ;  and  it  may  be  said  that  equity 

upon  joint  "    ,  ,  rt,        1        .  ... 

i>  »^«    '  ^         ffives  to  them  no  other  effect  than  it  was  the  intention 
bonds,  gif en  on  ^ 

the  ground  of    ^^  ^^^  parties  themselves  to  have  given  to  them.     But 
mistake.  how  is  it  possible  to  explain  the  cases  upon  partner* 

ship  notes,  so  as  to  distinguish  them  from  ordinary 

partnership  debts  ? 

In  the  case^of  Z#a;?e  V.  TVilliams (a)y  the  ground  of 
the  decree  was,  not  that  the  partnership  had  given  a 
note,  but  that  the  note  was  given  for  a  partnership 
debt.  It  was,  not  that  the  note  was,  either  in  its  form, 
or  in  the  intention  of  the  parties,  to  be  considered  as 
the  separate  note  of  each  ;  and,  least  of  all,  as  the  se* 
parate  note  of  IVilliams^  who  knew  nothing  of  the  <ic- 
casion  of  giving  it,  but  the  declaration  in  the  decree, 

itf)  2  Veru.  277.  21^. 
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(as  taken  by  Mr.  Ruithbjt/  from  the  Register's  book,)  1816. 

was  "  that  Richard  NeXk^berri/^  and  the  Defendant  IVil* 
/ia?ris^p  Intestate,  being  partners  at  the  time  of  Iwrrow- 
ing  tlie  money  and  giving  the  note  in  question,  and  the      Noble,  &c. 
said  money  being  lent  on  the  credit  of  such  partner- 
ship, that  either  of  the  said  partners  was  liable  to  pay 
the  same."     Then  it  adds,  "  and  the  rather,  for  that 
the  Defendant  Williams  took. such  bond  from  iVeaJ- 
herrjj^  as  aforesaid."     That  circumstance  is  stated  as 
corroborating  the  equity  in  the  particular  case,  but  not 
as  the  ground  of  it,  because  it  is  explicitly  declared 
that  qua  partners,  they  were,  each  of  them,  lial)lc  for 
the  partnership  debt. 

m 

In  Bishop  V.  Church  (a),  though  Lord  Hardwicke 
doubted  a  little,  at  first,  whether  it  sufficiently  ap- 
peared that  the  bond  was  intended  to  be  separate  as 
well  as  joint;  yet,  when  it  was  ascertained  that  the 
money  had  been  borrowed  in  the  course  of  the  part- 
nership dealing,  he  thought  the  equity  was  perfectly 
clear.     So  in  Jacomb  v.  IIaricood(b)j  it  is  evident  that 
Sir  John  Strange  was  of  opinion  that  the  estates  of 
both  partners  were  liable  to  the  payment  of  the  note, 
though  it  was  not  necessary  to  resort  to  that  equity  in 
the  particular  case,  inasmuch  as  the  surviving  partner, 
being  the  Executor  of  the  deceased  partner,  had  exe- 
cuted a  mortgage  to  secure  the  debt,  which  it  was  held 
to  be  within  his  competency  to  do. 

In  Daniel  w  Cross  (c)^  no  doubt  whatever  appears 
to  have  been  suggested  with  regard  to  this  equity.  The 
only  question  was,  whether  it  had  been  waived  by  the 
subsequent  dealings  with  the  new  house. 

(a)  3  Atk.     961.     2  Vcs.  (b)  2  Ves.  265. 

100—371.  (c)  2  Ves.  juii.  277, 
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1810.  It  is  true,  in  Ex  parte  Kendal  (a),  the  Lord  Cltan^ 

cellar  expresses  some  surprise  at  the  introduction  of 
this  equity ;  but  I  do  not  understand  him  to  have  in- 
Noble,  kt.      timated  a  doubt  of  its  existence.     Indeed  his  lordship 

acted  on  it  in  Grai/  v.  Chhwell  (b)  ;  for,  if  the  remedy 
bad  been  extinct  in  equity,  as  it  was  at  law,  the  joint 
creditors  would  have  had  no  more  right  to  come  on  the 
surplus  of  the  effects  than  to  share  them  with  the  se- 
parate creditors ;  yet,  on  the  surplus  they  were  ad- 
mitted, and  without  regard  to  the  manner  in  which 
their  debts  were  constituted.  In  that  case  of  Ex  parte 
Kendalj  the  Lord  Chancellor  took  it  to  be  clear,  that 
the  only  question  which  Mr.  Devaj/ncs^s  representa- 
tives could  make,  was,  whether  these  creditors  had  so 
dealt  with  the  surviving  partners  as  to  make  it  inequit- 
able in  them  to  resort  to  his  assets?  Then,  what  is 
that  sort  of  dealing  by  which  this  effect  is  to  be  pro- 
duced ?  I  apprehend  it  must  be  something  very  dif- 
ferent from  what  has  taken  place  in  Miss  SUec}i% 
instance. 

Equity  of  a         Jt  ig  contended  by  the  representatives  of  Mr.  De* 

creditor  against  ^fi^^^es^  that  Miss  Sleech  has  lost  her  remedy  against 

lie  es    te  o  a     j^.^  estate,  merely  by  not  having  prosecuted  heir  de- 

.  u       1    mand  in  the  interval  between  his  death  and  the  bank- 
ner  not  barred 

by  eight  months  ruptcy  of  the  surviving  partners  ;  which  is  a  period  of 
non-claim  and  about  eight  months.  All  that  has  passed  in  her  case  is, 
payment  in  part  that  she  has  received  a  payment  of  a  part  of  her  debt, 
by  the  sur? iving  and  that  she  has  taken  no  step  for  the  recovery  of  the, 
partners.  remainder  of  it.     Now,  if  the  equity  stands  upon  any 

principle,  upon  what  assignable  principle  can  it  be 
barred  by  this  short  arbitrary  limitation  ?  Upon  what 
authority  can  a  creditor  be  told,  that  the  estate  of  Mr. 
Devai/nes  was,  at  the  moment  ader  his  death,  liable  to 

(a)  17  Ves.  514.  ,         {b)  0  Ves.  118.  . 

3 
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liis  demand  ;  1)ut  that  he  has  no  longer  any  claim  upon  ISIO. 

that  estate,  even   although   in   the   mean   time   there        '^^'^/^^ 

should  have  been  no  dcalin<;  whatever  between  him  i^vAixE* 

r. 

and  the  surviving  partners  ?  In  the  case  oi  Lane  v.  Noble,  &c, 
JVilUams  (a\  there  was  certainly  a  much  greater 
lachesy  if  laches  it  is  to  be  called ;  and  the  hardship 
that  is  insisted  upon  in  this  case,  was  strongly  com- 
plained of  there : — of  letting  in  the  demand  of  a  cre- 
ditor upon  the  separate  estate  of  the  deceased  partner 
after  such  a  length  of  time  :  for  the  defendant,  besides 
insisting  that  it  did  not  appear  that  JVilUams  was  privy 
or  consenting  to  the  4)orrowing  of  this  money,  or  that 
it  was  brought  into  stock,  or  used  in  the  trade,  further 
insisted  that,  had  the  Plaintiif  demanded  it  in  the  life* 
time  of  NezcOerrj/j  who  was  the  surviving  partner,  or 
before  his  estate  was  wasted,  and  his  assets  exhausted, 
she,  the  Defendant,  might  have  had  recourse  to  the 
bond  of  co-partnership,  to  repair  the  loss  sustained  by 
iVcii'hnrj/'s  taking  up  the  money  and  giving  sucl> 
note  without  the  consent  or  privity  of  her  husband  : 
but  she,  (his  representative,)  had  lost  her  remedy  by 
tlie  Plaintitf's  laches  in  not  demanding  the  debt  sooper, 
and  therefore  the  Plaintiff  ou^rht  not  to  have  the  as- 
sistance  of  a  Court  of  Equity  to  charge  her.  This, 
however,  was  urged  in  vain.  The  Court  said,  very 
nearly  in  the  terms  1  have  already  stated  from  the  der 
cree,  that,  "  the  money  being  pjjid  at  the  shop,  the 
note  of  one  partner  binds  both ;  and,  though  at  law 
the  note  stands  good  onlv  against  the  Executor  of  the 
surviving  partner,  (who  was  Ncicbcrrj/^)  who  received 
the  money,  and  signed  the  note,  yet  it  was  proper  in 
equity  to  follow  the  estate  of  JVilUams  for  satisfaction." 

In  the  case  of  Daniel  v.  Cross  (i),  the  partnership 
(a)  2  Vcru.  277,  202.  (fi)  3  Ves.  Jan.  277. 
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1 816.         had  been  dissolved  in  the  month  of  March,  1791.    The 

Testator  died  in  June,   1791.    Advertiaementfi  had 

been  published  for  all  the  creditors  to  come  in  and 

Noble,  Sec.     claim  their  debts  upon  his  estate.     The  bankruptcy  of 

the  new  house  did  not  happen  till  the  month  of  March, 
1793;  and  yet  it  was  hardly  contended  that  the  lapse 
of  time,  from  Jum,  1791,  io  March,  1793,  was  suffi* 
eient  to  exclude  the  claim  upon  the  estate  of  the  pre* 
deceased  partner.  The  argument  turned  entirely  upon 
the  effect  of  the  subsequent  dealings.  I  take  it,  that 
it  must  therefore,  upon  the  authority  of  these  cases, 
and  upon  general  principles,  be  held,  that,  in  the  case 
of  an  ordinary  partnership,  it  is  impossible  to  say  that 
Miss  Sleech  has  been  guilty  of  such  laches  as  to  pre- 
clude her  from  such  remedy  as  she  originally  had 
against  Mr.  Devai/nes*^  estate. 

No  difference,       g^^  j^  jg  supposed  that  there  is  a  considerable  dit 
mpnncipe,  c-  f^^^y^^^  between  the  case  of  bankers  and  that  of  any 

g       u    1  •       other  partnership ;  and  that  it  is  impossible  for  the 
of  a    banking-  ^  ^  \  /        . 

house  and  any  creditors  of  a  hnnking-shop  to  permit  their  money  to 
other  partner-  remain  in  the  hands  of  the  surviving  partners  for  such 
ship  as  to  the  a  space  of  time  as  eight  months, — (indeed,  the  argu- 
equity  of  the       ment  went  to  eight  days,  or  even  to  a  shorter  period, 


creditor  against  ^iti,out  recognizing  those  surviving  partners  to  be  the 
e   ecease         depositaries  of  the  balance  due,  and  therefore  exclu- 
^r  .^     '  sively  responsible  to  make  what  is  called  the  deposit 

into  a  banker's  fortli-coming.  There  is  a  fallacy  in  likening  the  deal- 
constitutes  a  ings  of  a  banker  to  the  case  of  a  deposit,  to  which,  in 
debt,  not  a  de-  legal  effect,  they  have  no  sort  of  resemblance.  Money 
posit.  A  ere-  paid  into  a  banker's  becomes  immediately  a  part  of  his 
Uitor's  leaving  general  assets ;  and  he  is  merely  a  debtor  for  the 
noney  in     e       amount.     Therefore,  when  a  man  lodges  money  with 

,    a  partnership  of  bankers,  be  is  as  much  concerned  to 

survifmg    part-      r  r  ^  ^ 

ners  in  a  bank  ^^^^  *^  ^^  solvency  of  each  particular  partner,  as  if  he 
does  not  consti-  was  lending  the  money  to  any  other  partnership.    The 
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money,  in  each  case,  equally  ceases  to  be  liis  the  mo-  1816. 

ment  he  has  parted  with  it,  and  he  has  only  to  trust, 
for  the  return  of  it,   to  the  solvency  of  the  persons  ^^ 

into  whose  hands  it  passes  :  but  he  has,  in  each  case      Noble,  &c. 
alike,  the  credit,  and  the  responsibility  of  all  the  part-  •  ^ 

ners  in  the  firm.     Then,  when  one  partner  dies,  what  ^  ^ 
IS  to  be  inferred  from  the  mere  circumstance  of  allow-  ^^^^    ^^^  ^ 
ing  the  debt  upon  the  banking  account  to  remain  un-  j^^q    ^g    ^   re- 
called for  in  the  hands  of  the  surviving  partners,  be-  linquishment  of 
yond  what  would  be  inferred  from  not  immediately  the  old  security, 
calling  in  any  debt  due  by  the  surviving  partners,  in 
any  other  trade,  where  money  had  been  advanced  or 
lent  to  that  partnership  ?    The  security  is  permitted  to 
stand  just  as  it  did,  the  party  doing  nothing  to  alter  it. 
There  is  no  twvaiio  dtbiti — no  new  contract — no  re- 
linquishment of  the  old  security,  whatever  it   may, 
either  in  law  or  equity,  be  defined  to  be. 

Then  it  is  supposed  that  there  is  a  rule  of  convenience.       No  rule  of 
which  requires  that  the  creditors  of  a  banking-hou<)c  conTcnience 
shall  make  their  demand  for  their  balances  upon  the  fixing  any 
surviving  partners  within  some  very  short  ]>eriod  of    P^"®^  within 
time,  or  else  be  held  to  have  waived  their  recourse  ^^«ch  a  creditor 

against  the  estate  of  the  decleased  partner.     Now,   I  .  .      , 

^  n       1  ,  house  not  mak- 

doubt  whether  the  estate  of  a  deceased  partner  would,  |„-  his  demand 

upon  the  whole,  be  much  benefited  by  the  establish-  on  the  sur?mng 

ment  of  such  a  rule.     For,  if  creditors  were  told  that  partners,  is  held 

the  only  way  in  which  they  could  preserve  their  re-  to  have  waived 

course  against  the  estate  of  a  deceased  partner,  is  by        equity 

usinff  all  possible  diligence  to  compel  an  immediate  *^  *"^  .  f    , 

I.     xt  •   •  .  ^  .1         II       ^  estate  of  the  de- 

payment  by  the  surviving  partners,  of  the  whole  of  ^^^^  partner. 

their  balances ;  there  are  very  few  houses  which  could 
Ftand  such  a  sudden  and  concurrent  demand  as  that 
would  necessarily  bring  upon  them.  A  house  might 
be  reduced  to  a  state  of  bankruptcy,  which,  in  the 
ordinary  course  of  business,  would  have  been  ablexto 
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l^'<5.  fulfil  all  its  enga^ments ;  and  a  demand  would  be 

brought  on  the  estate  of  a  deceased  partner,   from 
j,^  which  it  might  otherwise  have  wholly  escaped ;  and, 

Noble,  &c.      therefore,  if  expediency  were  to  be  taken  into  the  con- 
^7        i  sideration,,  I  do  not  see  what  purpose  of  general  con- 

venience would  be  answered  by  compelling  creditors 
to  such  a  rigorous  course  as  the  condition  upon  which 
alone  the  hold  which  equity  gives  them  on  the  estate 
of  a  deceased  partner  could  be  retained. 

Notice  of  the      Then  comes  the  question,  whether,  if  Miss  Slcrch 
eatli  of  the  de*  j^j^g  ^^^  y^y  j^^j,  non-feasance  lost  her  remedy  against 

u  .1.      1   i.  "^^  tbis  estate,  she  has  lost  it  by  any  thing:  she  has  actually 
>ihether  before  \       ,  , 

or  after  the  ere-  ^^"^' — '^^^  ^^^^  consideration  is,  whether  the  circum- 
ditor  has  receiT-  stance  of  her  having  called  for,  and  received,  u  part  of 
ed  payment  in  ber  balance,  makes  any  diflference.-^Whether  it  was 
part  from  the      called  for  before  or  after  she  kne\rof  Mr.  Devaj/nes^s 
s!ur?iTing   part-  death  is  not,  in  my  view  of  the  case,  at  all  material  to 
ners,   not   ma-  ^j^^  question.     Ex  hf/pothesr^  the  surviving  partners 
r  'h>     h      ®^®  liable  to  the  payment  of  this  debt,  and  ought  in 
drawint'  on  the  *'^^  ^^^*  instance  to  be  called  upon  for  the  payment  of 
surviving  part-  ^^*     How.  is  it  then,  that  a  creditor,  by  acting  upon 
ncrs  recognizes  that  acknowledged  liability,  to  the  extent  that  his  con- 
them  as  his         venience   and   occasions   may  happen   to   require,   is 
debtors,  but        quoad  the  residue  of  his  debt,  to  be  placed  in  a  worse 
usivej.  gj^yg^iQ^  i\\nn  he  would  have  been  ywoorf  the  whole, 
if  he  had  demanded  no  part  of  ii  ?     Miss  Slecch,  by 
drawing  a  draft  upon  the  surviving  partners,  recog- 
nizes them  as  her  debtors.     Such,  undoubtedly,  they 
were ;  but  how  does  that  affirmative  act  prove  nega- 
tively that  thenceforth  no  other  persons  were  to  Ik?  her 
debtors  ? 

Creditor,  .  Another  act,  which  is  imputed  to  Miss  Sleecli  as  one 
signing  certifi-  which  releases  tlie  Testator's  estate,  is,  that  she  has 
cate  of  surviv-  gjgncd  the  bankrupt's  certificate.     Now,  1  apprehend 
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that  tlmt  can  amount  to  no  release  of  the  demand  upon  1816. 

Mr.  iJciY/ywe^'s  estate.  Supposing  the  lOthof  ^wwe(rt) 

had  never  passed,  I  do  not  conceive  that  the  signing  of  ^,  * 

a  bankrupt's  certificate  could   have  operated  as  an      Noble,  &c. 

ordinary  release  with  regard  to  any  third  person  ;  for  "  \  " 

it  is  the  act  of  parliament  that  gives  that  release,  in  .         ,♦  e  « 

consequence  of  the  certified  conformity  of  the  bank-  does  not  thereby 

rupt  to  the  requisitions  of  the  bankrupt  laws.     A  man,  release  the 

by  signing  a  certificate,  does  not  release  his  own  debt,  estate  of  a  dc- 

unless  the  requisite  number  of  creditors  afterwards  ceased  partner. 

sign  ;  and,  if  they  do  sign,  the  debts  of  those  who  do    ,  '^^®  statute 

not  si":n  are  as  much  released  as  the  debts  of  those  ? 

f     .  ,    lease,  in  conse- 

who  do  sign.  If  it  were  necessary  to  resort  to  the  act,  it  Qypj,ce  ^f  ^i^^ 
appears  to  comprehend  this  case,  as  it  extends  to  every  certified    con- 
case  of  joint-contract,  or  joint-obligation  of  any  sort,  formity  of  the 
Therefore,  it  appoys  to  me,  that  Miss  Slcech  has  not,  bankrupt, 
in  any  way,  released  the  demand  which  it  is  assumed 
by  the  decree,  and  clearly  established  by  the  authorities, 
that  she  had  at  tlie  time  of  the  death  of  3Ir.  Devaf/nes. 
1  am  consequejitly  of  opinion,  that  the  report  of  the 
Master  is  right,  and  that  the  exception  must  be  over- 
ruled. 


(a)  Stat.  10  Ann.  c.  15.  s.  3. 
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Facts  of  tht 
ease. 


The  next  class  of  creditors  was  represented  by 
Mr.  Clayton  J  and  consisted  of  those  who,  after  the 
death  of  Dcvaj/neSy  continued  to  deal  with  the  surviv- 
ing partners  both  by  drawing  out  and  paying  in  money; 
payments  being  made  by  the  surviving  partners  before 
they  received  any  money  of  the  creditors ;  and  the 
balance,  varying  from  time  to  time,  sometimes  increasedf 
and  sometimes  diminished ;  but  upon  the  whole  con* 
sidcrably  increased  by  the  subsequent  transactions. 

In  this  case  also,  the  creditor  had  deposited  ex- 
chequer bills  with  the  house,  which  exchequer  bills 
were  sold  in  Devai/nes's  lifetime  without  the  know- 
ledge of  the  creditor,  and  the  produce  applied  to  meet 
the  exigencies  of  the  house ;  and  the  particular  (acts 
of  the  case,  as  appeared  upon  the  Master's  Report, 
were  the  following : — 

At  the  death  of  Dexaj/nes^  Clayton  had  a  balance  of 
£n\3  on  his  cash  account  with  the  banking-bouse. 
Prior  to  the  death  of  Devaj/nesy  he  had  deposited  with 
the  partners  two  exchequer  bills  for  JPSOO  each,  with- 
out giving  them  any  power  or  authority  to  sell  or  dis- 
pose of  the  same,  except  as  it  was  mutually  agreed  and 
understood  between  him  and  them,  that,  when  the  ex- 
chequer bills  should  be  paid  oif,  they,  the  partners, 
were  to  buy  with  the  produce,  or  take  in  exchange, 
other  exchequer  bills,  to  be  held  by  them  in  the  same 
manner.    Contrary  to  this  agreement  or  undertaking, 
and  without  the  consent  or  knowledge  of  Clayton j  the 
partners  did,  in  the  lifetime  of  Devaynes,  (on  the  19th 
of  June,  1809,)  sell  these  bills  for  £1035,  which  pro- 
duce they  applied  to  their  own  use.   And  of  this  trans- 
action Clayton  bad  no  notice  until  after  the  bankruptcy 
of  the  surviving  partners. 


Devayne* 

V. 
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Between  the  death  o{  Devat/nes  and  the  bankruptcy,  ]^^2l 

the  payments  made  to  Claj^ton  by  the  surviving  part- 
ners exceeded  the  amount  of  the  balance  (£1717)  and 
the  produce  of  the  exchequer  bills  (£1035)  together ;  Noble,  &c. 
and  the  payments  so  made  amounted  to  the  sum  of 
£1260,  within  a  few  days  after  Deva^nes^s  death,  and 
before  they  had  received  any  monies  whatever.  But 
their  subsequent  receipts  largely  exceeded  tKe  sums 
paid ;  and  the  balance  due  at  the  time  of  the  bank- 
ruptcy (exclusive  of  the  produce  of  the  exchequer 
bills)  exceeded  the  amount  of  the  balance  due  at  De- 
vaj/nes^s  death.  And  Clayton^  having,  since  the  bank- 
ruptcy, discovered  that  the  exchequer  bills  had  been 
sold,  and  not  replaced,  proved  the  amount  of  the 
balance,  together  with  the  produce  of  the  bills,  as  a, 
debt  under  the  commission ;  and  received  dividends 
upon  the  same,  but  did  not  sign  the  certificate. 

X 

The  Report  went  on  to  state  that  Clayton^  residing 

at  Newcastle^  kept  his  accounts  with  the  partnership 
according  to  the  custom  already  explained,  of  bankers 
with  their  country  customers.  On  the  30th  of  Marchj 
1810,  his  account  was  made  up  and  balanced  by  the 
surviving  partners,  and  transmitted  to  him ;  and  the 
balance  was  carried  forward,  and  the  account  continued 
to  the  time  of  the  bankruptcy.  In  the  account  so 
rendered,  the  proceeds  of  the  exchequer  bills  were 
credited  so  as  falsely  to  represent  that  they  had  been 
paid  off  by  government  on  the  31st  of  October^  1809, 
the 'day  at  which  they  were  payable,  and  that  a  new 
exchequer  bill  for  £1000  had  on  the  same  day  been 
purchased,  or  taken  in  exchange  from  government,  in 
their  stead ;  and  Chii/toUy  being  deceived  by  such  state- 
ment, did  not  learn  the  truth  of  the  case  till  after  the 
bankruptcy,  as  already  mentioned. 


V 
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1817.  technical  sense;  but  what  he  says  is  no  authority  for 

^  asserting  that,  when  technical  words  are  used;  accom- 

^2Y  panied  with  other  words  which  manifestly  indicate  a 

V*  difierent  intention,  they  are  to  be  understood  in   the 

attd  O^n.     ^^'^"^^^  ^®"^  ^"'y  5  a"d,  in  the  case  at  least  of  a  will, 

he  expressly  says  the  contrary. 

The  next  class  of  cases  referred  to,  is  that  in  which  a 
man  makes  a  conveyance,  and  introduces  into  it  a  limit* 
ation  "  to  his  own  right  heirs."  Fenwick  v.  Mitforih^ 
the  Earl  of  Bedford^s  case,  8cc.  Those  cases  it  is  not 
my  intention  at  all  to  quarrel  with ;  but  the  true  point 
here  is,  whether  there  are  not  sufficient  words  in  this 
deed  to  vary  the  technical  construction,  by  raising  the 
question,  whether  the  author  could  have  meant  his  own 
right  heirs  when  he  made  this  deed  2  If  be  did  not 
mean  his  own  right  heirs,  (which  no  person  can  believe,) 
there  is  an  end  of  their  case. 

The  next  class  of  cases  is  that  founded  upon  the  rule 
in  Sheilas  case,  that,  if  an  estate  is  limited  to  a  man  for 
life,  with  remainder  (either  immediately,  or  after  inter- 
mediate remainders)  to  his  own  right  heirs,  or  the  heirs 
of  his  body,  he  takes  an  absolute  estate  either  in  fee  or  in 
fee  tail,  immediately  in  the  one  case,  and  by  way  of  re- 
mainder in  the  other.     But  this  class  of  cases  is  not  in 
the  least  applicable  to  the  present.     Here  the  settlor 
does  not  speak  of  his  own  right  heirs;  he  says,  ^^  to  the 
"right  heirs  of  Samuel  Bolle  for  ever."     Now,  if  we 
even  are  to  consider  him  as  speaking  of  the  time  when 
this  deed  is  made,  it  is  not  a  limitation  to  his  right  heirs 
but  to  himself,  for  he  himself  answers  the  description  of 
»  right  heir  of  Samuel  Rolle"     This  has  nothing  to  do 
with  SheU^s  case,  where  tedinical  words  are  used  with- 
out any  thing  to  control  them.     Before  I  leave  that  part 
of  the  eas^  howeyer,  I  will  refer  to  one  authority  which 
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tlte  principal  only  invei^ted  in  new  exchequer  bills 
bearing^  the  same  rate  of  interest,  which  was  accord- 
in<^ly  represented,  (as  aforesaid,)  to  have  been  actually 
done  ;  and  the  Master  was  consequently  of  opinion, 
that  DcTfuynes's  estate  should  be  charged  with  interest, 
at'the  rate  ot*  £5  per  ccw/.,  only  from  the  said  Slst  of 
Ocluhcr^  1809,  in  addition  to  the  principal  sum ;  and, 
having  computed  the  same  accordingly,  found  the  sum 
of  J?885  to  l)e  the  amount  of  such  principal  and  in- 
terest, for  which  the  estate  of  Devaj/nes  still  remained 
liable  in  respect  of  the  said  exchequer  bills. 

To  diflTerent  branches  of  this  report  each  of  the  parties 
took  exceptions ;  Clapton  contending  that,  with  respect 
to  the  cash  balances,  the  estate  ought  merely  to  be  dis- 
charged to  the  extent  of  any  such  balance  as  was  paid 
to  his  use,  after  giving  him  credit  for  the  sums  paid  in, 
and  deducting  the  amount  of  the  drafls  drawn  by  him, 
after  the  Testator's  death ;  and,  as  to  the  interest  on 
the  exchequer  bills,  that  the  same  ought  to  be  allowed 
from  the  time  when  they  were  sold,  and  not  only  from 
the  time  when  they  would  have  been  paid  off  by 
government ;  while  the  representatives  of  Devaj/nes 
disputed  the  claim  to  the  exchequer  bills  altogether. 

In  the  argument,  it  was  thona^ht  most  convenient  to 
proceed,  in  the  first  place,  upon  the  last  of  these  ex- 
ceptions. 


1816. 

Devayneb 

Noble,  See. 
Clayton's 

CAiiK. 


Exceptions. 


Ifart^  JVciherell^  and  Siilebotlom^  Mar  tin  and  Hazle^ 
zcond^  and  Abcrcrombj/^  for  different  parties  in  support 
of  the  exception. 

The  deposit  of  exchequer  bills  with  a  banker  stands  Third  exception. 

on  a  totally  different  footing  from  the  deposit  of  money ;  "^  »^  ]^    ^^' 
for  the  former  is  a  mere  naked  bailment,  unaccompanied      Deposit  with 
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Cholmonde- 


Clintow 
andOtben. 


The  next  point  made  is,  that  the  Court  always  labours 
to  give  an  immediate  vested  interest;  and,  with  a  view 
to  that,  the  case  of  Doe  v.  Maxey  (a),  and  the  opinion 
of  Mr.  Justice  Bayley  in  that  case,  are  referred  to;  bur, 
instead  of  supporting  that  proposition,  the  opinion  of 
Mr.  Justice  Bayky  appears  to  me  to  corroborate  our 
view  of  the  case ;  for  what  he  says  is,  **  that  it  is  a  set- 
*>  tied  rule  not  to  read  limitations  in  a  will  as  being  a 
*<  contingent  remainder,  unless  such  appears  to  have 
*^  been  clearly  the  intention  of  the  testator ;  but  if  it 
<<  will  admit  of  being  considered  as  a  vested  remainder, 
«  the  Court  will  always  read  it  as  such,  because  a  con- 
*^  tingent  remainder  is  liable  to  be  defeated,  and  the  in- 
^  tendon  of  the  testator  thereby  frustrated."  Now  that 
is  exactly  the  question  between  us  here, — ^whether  it  does 
not  here  appear,  clearly,  that  it  was  the  intention  of  the 
testator,  that  this  should  not  be  a  vested  remainder,  but 
contingent,  that  being  the  only  way  to  give  effect  to  his 
meaning.  In  that  case,  it  was  held,  that  the  one  estate 
belonged  to  the  right  heirs  of  the  testator  at  the  time  of 
his  death.  But  why?  because,  they  said,  it  was  evi- 
dent the  intention  was  that  it  should  go  in  the  same  way 
as  the  other  estate,  with  regard  to  which  there  was  no- 
thing at  all  to  show  that,  by  his  own  right  heirs,  the 
testator  meant  his  own  right  heirs  at  any  other  except 
at  the  time  of  his  death ;  and  that,  as  to  that,  it  was  a 
mere  intestacy.  That  case,  therefore,  has  no  reference 
whatever  to  the  present 


Phillips  V.  Deakin  (b)  was  a  case  sent  from  this  Court. 
The  Judges  therefore  did  not  give  their  opinion,  but 
only  made  their  certificate ;  and  we  do  not  know  the 
grounds  upon  which  they  proceeded,  except  by  the  argu- 
ments of  counsel;  but  those  arguments   contain  the 


(a)  IS  East,  589. 


(i)  1  M.  &  S.  7i4. 
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the  surviving  partners  as  debtors,  he  did  not  mean  so  1S1(). 

to  adopt  them  as  to  the  exchequer  bills,  which  he  8up»       _ 
posed  to  remain  in  specie ;  yet  il,  when  he  is  subse-  ^ 

quently  told  that  they  no  longer  remain  in  specie,  hav-      Noble,  &c. 
insr  been  sold  in  the  resfular  course  of  business  at  a  "T^i  \ 

l^LAYTON  9 

period  later  titan  the  death  of  the  deceased  partneri  ^.j^^j^ 

(even  though  that  be  a  false  representation  as  to  the 
time  and  ctrcuoistances  of  the  sale),  and,  if  l)eing  so 
told,  he  acquiesces  in  the  account  rendered*  and  con- 
sents to  the  surviving  partners  continuing  in  possession 
of  the  proceeds  of  those  exchequer  bills,  whether  ia 
the  form  of  cash,  or  of  new  exchequer  bills,  how  can 
it  be  pretended  that,  in  so  acqaieseing,  he  retains  any 
hold  over  the  estate  of  Dtvai/nes^  which  he  has  hioi'- 
8elf  previously  declared  to  be  wholly  unconnected  with 
the  partnership  as  to  ^ll  subsequent  dealings? 

fit  was  also  contended,  that  the  sale  of  the  exchequer 
bills  appeared,  upon  the  evidence^  to  be  the  act  of  the 
other  partners  without  lycraj/nes^a  concurrence ;  and 
moreover,  that  it  amounted  to  a  crimiqal  ofience,  for 
which  none  can  be  chargeable  but  the  individuals  by 
whom  the  oflnnce  has  been  actually  coQiroitted* 

Bell  and  Palmer^  for  the  Report, 

A  breach  of  trust  always  constitutes  a  joint  and 
several  debt,  for  whicli  each  of  the  parties  continues 
liable.  Devalues  was,  therefore,  answerable  for  the 
conduct  of  his  partners  in  respect  of  these  exchequer 
bills,  and  his  estate  still  remains  answerable.  It  ap- 
pears from  entries  in  their  books,  that  the  partner- 
ship had  the  advantage  of  the  proceeds  arising  from 
the  sale ;    and,   whether  Dcoaj/nes  had   any  specific 

Vol.  I.  gQ 


6T8 
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knowledge  of  the  transaction  or  not,  is  perfisctly  inw 
material. 

• 
No  laches  is  imputable  to  Mr.  Clayton;  for  he  knew 
nothing  of  the  sale  of  these  exchequer  bills.till  after 
the  bankruptcy.  In  thS  month  of  Octobevj  when  the 
pretended  exchange  of  old  for  new  exchequer  bills 
was  represented  to  have  taken  place ;  Droaynes  was 
still  living.  Consequently,  that  which  is  called  the 
adoption  by  Mr.  Cbtyton  of  this  representation  is  also 
quite  immaterial. 

The  inference  firom  t)ie  notice  given  by  Scotiy  in  the 
name  of  Messrs.  Clayton  and  Scott^  as  solicitors  for 
the  Executors,  can  hardly  be  set  up  against  the  fiict 
that  one  of  those  Executors,  being  also  one  of  the  sur/- 
viving  partners,  subsequently  sent  to  Clayton^  as  part- 
ner, an  account  in  the  name  of  the  firm  which,  as  Exe- 
cutor, he  h94  served  himself  pnd  his  co-partners  with 
tlie  notice  no  longer  to  use.  Put,  supposing  be  were 
privy  to  this  notice  being  given,  the  notice  itself  only 
extends  to  the  future  acts  of  the  partnership.  How 
can  it  operate  ^o  rid  any  of  the  partners  from  a  re- 
sponsibility arising  out  of  past  transactions  ?  Then, 
with  respect  to  what  is  treated  as  an  adoption  on  the 
part  of  Mr.  Clayton  of  the  account  aflerwards  trans- 
mitted to  him,  it  id  difficult  to  understand  how  any 
liability  can  be  got  rid  of  by  a  false  representatioiL 


TA^  Master  of  the  Rolls. 

July  22^  It  appears  to  me  that  this  transaction  stands  quite 

detached  from  any  other,  and  may  be  decided  l>y  itself. 
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Devayne^ 

r. 


The  excliequer   bills  having  been  sold  in  Mr.   T)e*  L^^^' 

raj/Ties'^  lifetime,  contrary  to  the  duty  reposed  in  the 

partnership,  and  the  money  having  been  received  by 

the   partnership,   the   amount    became  a  partnership      Noble,  &c. 

debt,  whether  the  individual  partners  were,  or  were  ""T  — — 

L/Layton's 
not,  privy  to  the  sale.     The  debt  accr^ued  at  the  mo-  cxsvs. 

ment  that  the  sale  was  made,  and  not  at  the  time  when       The  amount 

.the  subsequent  representation  was  given  to  Mr.  C/ffy-  of    money    re- 

ton^  with  respect  to  the  rc-investment  of  the  money  in  ceived  by  the 

other  ex-chequer  l)illi.     How  a  falsehood  told  by  the  ^^^^  ^^  **'°  ®^' 

four  could  do  away  a  previous  breach  of  trust  which      ^^"  ^  ^'  ^ 
•     II  •..    1  1      .1      /.        T  .       .     becomes  a  part- 

nacl  been  committed  by  the  five,  1  cannot  comprehend.  . .     >  .  ^ 

J  ^  r     ^  nership  debt. 

More  than  a  breach  of  trust,  I  do  not  see  how  it  can  ^|,ich  accrued 
be  reckoned.     It  was  attempted  to  argue  th'at  it  was  a  from    the    mo- 
felony  ;  but,  in  order  to  make  the  subsequent  con-  meat  when 
version  of  property,  of  which  the  possession  has  been  they  were  sold 
delivered,  amount  to  a  criminal  charge,  it  is  necessary  without  the 
to  shew  that  the  animus  fttraml'i  existed  at  the  moment  ^^"J^'**  ^^  *"® 

when  the  delivery  was  made.  Taking;  this,  therefore,  to  ,, .  '  , 

^  1  ,        .  *"'^>  whether 

be  a  debt,  as  Mr.  Clay  Urn  was  altogether  ignorant  of  ^j^^  individual 

i^is  existence,  he  could  not,  by  any  subsequent  dealings  partners  were 

with  the  other  partners,  transfer  it  to  their  credit.  or  were  not 

privy  to  the  sale.     The  sale  of  the  cxche(|uer  bills  amounts  only  to  a 

breach  of  tru.st. 

The  notice,  whatever  operation  it  may  have  in  any      Notice  to  t!ie 

other  question  as  between  Mr.  Cltiylon  and  the  sur-  s'"'^»^|"g   r^*^^- 

•         .  *    .  ners  civen  bv  Ji 

vivin«:  partners,  can  have  none  in  this  case,  in  which        ,.:       ,  . 
1  •  *H    .  1  r  •    *u  •     c'^^'tor  of  tho 

be  was  ignorant  that  any  such  sum  ol  money  was  m  their  partnershio 

hands.     He  was  willing  to  trust  them  with  the  care  of  solicitor  for  the 

his  exchequer  bills;  but,  whether  he  would  transfer  representatives 

io  them  exclusively  the  liability,   which   all  had  in-  of  the  deceased 

curred,  of  answering  for  the  produce  of  the  sale,  was  partner,  that 

a  matter  upon  which  he  never  had  an  opportunity  of  t"®  estate  of  the 

1    •  r,^      i.1  /.  deceased  will 

exercising  any  choice,     r  or  the  same  reason,  some  of        ..... 

^      \  ,  .  ,  ,  .  "ot  be  liable  for 

the  payments  that  were  subsequently  made;  could  not  ^'   r  . 

2Q2  ir  uuro 
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dealings,  does 


181 6.  operate  in  extinction  of  this  debt.    Mr.  Claj/ton  coold 

not  draw  upon  the  credit  of  a  fund  which  be  did  not 
know  to  exist ;  and,  whatever  question  may  arise  as 
to  the  manner  in  which  the  payments  are  to  be  im- 
puted, to  the  old  or  to  the  new  cash  balances,  they 
must  be  imputed  to  acknowledged  cash  balances,  of  the 
one  or  the  other  description,  and  not  to  the  produce  of 
not  operate  as     securities  which  the  one  party  represented,  and  the 
discharging  the    other  believed,  to  be  still  remainipg  in  specie- 
estate  from  a  debt  preTionsly  incurred  to  that  creditor,  of  which  he  was 
at  the  time  ignorant.     Payments  subsequently  made  in  respect  of  cash 
balances  not  to  be  taken  as  operating  in  extinction  pf  such  a  debt. 

I  am,  therefore,  of  opiniqn  th^t  ^his  exeeption  niual 
be  over-ruled. 


Second    except 
Hon. 

July  23—30. 
Interest  upon 
the  exchequer 
bills  allowed,  at 
£b  per  cenLy 
from  the  time 
of  the  sale, 
upon  the ground 
that  the  claim- 
ant had  a  right 
to  consider  it 
as  a  debt  from 
that  time,  and 
had  elected  so 
to  consider  it. 


The  next  of  the  exceptions  which  was  ai^ued,  was 
that  to  the  allowance  of  interest  on  the  exchequer 
bills  sold,  only  from  the  time  when  they  would,  in  the 
regular  course,  have  become  payable  by  government, 
not  from  the  time  of  sale. 

Bell  and  Palmer^  in  support  of  the  Exception, 

• 

Contended  that  this  was  a  question  long  settled  by 
the  practice  of  the  Court.  That,  whenever  a  person 
has  been  guilty  of  a  breach  of  trust,  the  Court  has  al- 
ways said,  the  Ce$luy  que  trust  has  a  right  to  have  the 
subject  of  that  breach  of  trust  in  the  manner  most  be- 
neficial to  himself;  that  he  has  a  right  to  consider  it 
either  as  a  debt,  from  the  time  the  breach  of  trust  took 
place,  or  to  be  made  good  in  specie/  and  that  Mr. 
Clat/ton  had  elected  in  the  former  branch  of  the  al- 
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ternatlvc.  And  they  cited  Earl  Powktt  v.  Herbert  (a), 
JPocock  V.  Jleddington  (b),  Long  v,  Stewart  (c),  and 
Sale  V.  Scales  (d), 

IJartj  Wetherelly  and  Sidebottom^  and  Hazlewood^ 
for  the  Report. 

We  do  not  deny  the  principle  that  a  Trustee  shi^l 
make  no  advantage  of  his  breach  of  trust ;  that  the 
Cesluij  que  trust  is  entitled  to  an  inquiry  how  tha 
money  was  disposed  of;  and,  if  he  can  find  that  by 
replacinor  the  stock  he  shall  be  benefited,  that  th^ 
stock  sliall  either  be  replaced,  or  he  shall  have  th^ 
value  in  money.  But  the  question  i^,  whether  th^ 
circumstances  of  this  case  do  not  take  it  out  of  the  ge* 
neral  principle. 

This  claimant  seeks  to  affect  an  innocent  person  by 
a  breach  of  trust  of  which  his  partners  have  alone  been 
guilty.  In  point  of  fact,  it  must  be  admitted  that  the 
partners  of  Devnynes  sold  these  exchequer  bills  in  the 
month  oiJum,  1809.  In  October^  1809,  they  would 
have  become  payable  in  the  regular  course,  and  then 
the  capital  alone  (amounting  to  £1000),  would  have 
been  to  be  laid  out  in  the  purchase  of  new  exchequer 
bills,  the  interest  upon  the  old  bills,  to  the  amount  of 
£30  or  £40,  being,  according  to  the  agreen^ent  or  un- 
tlcrstanding  stated  in  the  report,  to  be  retained  by  the 
bankers,  as  part  of  the  cash  balance  in  their  bands,  to 
answer  the  drafts  of  their  customer.  In  March^  1810, 
they  represented  that  they  had  in  fact  invested  tli^ 
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(a)  1  Ves.  jun.  297. 

(6)  5  Ves.  794. 

(c)  5  Ves.  800,  note. 


((/)  12  Ves.  402.  See  also 
Roche  ▼.  Harl^  1 1  Ves.  58. 
Motley  Y.  fVard^  11  Ves.  581. 
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J^IOOO,  (t^hich  wds  false),  and  that  they  had  (which 
was  the  triith)  the  amount  of  the  interest  in  their  hands 
as  part  of  the  cash  balance.     Claj/ton  adopts  this  re- 
presentation ;  afid,  bj  accepting^  the  supposed  invest- 
ment, recognizes  the  fact  that  the  interest  is  to  be  con- 
sidered as  part  of  the  floating  cash  he  had  in  their 
hands,  of  which  he  might  at  any  tin;c  avail  hims' If  by 
drawing  at  sight.    In  truth,  from  the  month  of  October^ 
1809,  to  the  month  of  Jt/<r7rrA,  1810,  he  must  be  con- 
sidered as  having  constantly  acted  upon  the  supposition 
that  this  dP30  or  £40  formed  a  part  of  that  floating 
balance.     He  drew  Upon  the  fund  of  which  this  con- 
stituted a  part;  and  hif»  drafts,  during  this  period,  were 
to  an  amount  by  many  thousands  of  pounds  exceeding 
it.     True,  he  paid  in  other  sums  to  supply  his  credit ; 
but  still  he  drew,  in  part,  upon  the  credit  of  this  £S0 
or  X^40.    Now,  however,  the  Court  will,  by  ^very  pos- 
sible means,  repress  fraud,  and  take  care  that  those 
who  have  been  g'uilty  of  fraud  shall  derive  no  benefit 
from  it ;  yet,  as  against  an  innocent  partner,  the  Court 
tvill  deal  with  him  as  with  an  ordinary  creditor,  and 
charge  him  no  further  than  a  mere  Creditor  might  have 
been  charged. 


In  a  very  recent  case  of  Underwood  v.  Sievrns  and 
Smith  (a),  in  which  Stevens  had  sold  out  bank  annuities 
which  produced  5  per  cent.<^  and  Smith,  his  co-executor, 
had  concurred  in  that  act,  your  Honor  charged  Stevens 
t^ith  the  5  per  cent.;  but,  in  animadverting  on  the  con- 
duct of  ^'m^7A,  who,  though  he  had  concurred  in  the  act, 
was  guilty  only  of  laches,  thought  that  he  was  charge- 
able only  at  the  rate  of  £i  per  cent.  (6). 

(a)AttheRolts,Jii/^18]&.     (er,   Madd.  305,  and  cases 
(fi)  Vide  Tet^bs  r.  Carpen'*     there  cit^. 
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.  In  the  present  case,  the  Master  has  placed  Mr. 
Clayton  in  the  precise  situation  in  which  he  would 
have  been  if  the  breach  of  trust  had  not  been  com- 
mitted, and  it  is  not  a  case  which  calls  for  more  than 
that. 

The  cases  cited, are  cases  iii  which  stock  had  been 
sold ;  and  this  differs  from  the  case  of  exchequer  bills^ 
in  that  stock  is  capable  of  being  replaced  in  specie; 
but  you  cannot  re-purchase  the  same  exchequer  bills, 
nor  others  precisely  of  the  same  description^  and  bear-i 
ins:  the  same  rate  of  interest  with  the  former* 

JBe//,  in  reply. 

It  is  assumed  that  Devaj/nes  was  not  privy  to  this 
transaction  respecting  the  sale  of  the  exchequer  bills  ; 
but  there  is  no  evidence  of  this,  and  the  contrary  id 
most  probable.  However,  he  was  a  partner  in  the 
firm  at  the  time  when  the  Master  finds,  in  general 
terms,  that  the  bankers  sold  them  out.  It  is  entered 
in  the  books  as  the  act  of  the  partnership,  and  De- 
xaynes  continued  a  partner  till  his  deith,  five  months 
afterwards. 
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Suppose,  in  Pocock  v.  Reddington  (a)y  it  had  been 
asked,  where  is  the  breach  of  trust,  if  we  have  replaced 
the  stock  and  paid  the  dividends  ?  The  Lord  Chan-^ 
cellar  answers  that  question  ;  for  he  says^  that  is  nothing 
to  the  purpose.  You  shall  not  be  allowed  to  say^ 
True,  I  have  been  guilty  of  a  breach  of  trust ;  but 
1  will  replace  the  stocky  and  pay  the  dividends,  And 
so  ail  will  be  right.    You  have  put  yourself  in  a  dif- 


(a)  5  Ves.  704. 
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y 
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fercnt  sittiation;  and  they  ba?e  a  ri^ht  io  consider  you 
as  tbeir  debtor  from  the  time  the  stock  was  sold  out, 
and  to  baire  interest  from  that  period. 

But  It  IS  said  Mr.  Oaj/ton  bad  the  benefit  of  the 
nominal  interest  carried  to  his  account.  The  amount 
of  the  interest  was  £i9 ;  and  Clayton's  account  was 
never  fully  drawn  within  some  hundreds,  as  will  ap- 
pear when  we  come  to  consider  the  next  exception. 
Then  have  they  a  right  to  say  he  had  the  benefit  of 
this  sum  which  they  carried  to  his  account  upon  the 
footing  of  a  pretended  transaction  ?  Have  they  a  right 
to  say,  we  have  told  you  a  falsehood,  and  therefore  yon 
shall  not  consider  us  ^s  your  debtors,  as  you  otherwise 
might  have  done  ? 

It  is  nothing  that  the  bankers  could  not  have  pur« 
chased  new  exchequer  bills  to  the  precise  amount  of 
the  old,  together  with  the  interest.  They  had  funds  in 
their  hands  to  make  up  the  amount  required  if  neces- 
sary. The  Master  has  not  re-instated  Mr.  Clayton. 
He  has  only  placed  him  in  the  situation  in  which  he 
would  have  been  if  the  exchequer  bills  had  been  sold 
in  October.  But  this,  as  we  contend,  is  precisely  what 
the  Master  ought  not  to  have  done.  Clayton  had  a 
right  to  say,  I  consider  thi?<  as  a  debt,  and  that  in- 
terest attaches  to  it,  according  to  the  principles  of  a 
Court  of  Equity,  from  the  moment  when  it  was  in- 
curred ;  that  is,  from  the  moment  when  the  breach  of 
trust  was  committed. 

Tht  Master  of  the  Rolls 

Reserved  the  consideration  of  this  pqint  Until  he 
^hould  bo  anabled  to  decide  upon  the  subject  of  the 
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next  exception.  But,  after  that  was  disposed  of,  he 
said  (a)  that,  with  regard  to  this  question  of  interest, 
he  was  of  opinion,  the  interest  should  he  computed 
upon  the  amount  produced  by  the  sale,  from  the  period 
at  which  the  money  came  into  the  hands  of  the  part* 
nership.  He  did  not  see  how  Claj/toni's  acquiescence 
in  the  account  rendered  could  affect  this  claim.  He 
acquiesced  on  the  supposition  that  the  account 
was  true.  Therefore,  when  it  afterwards  turns  out 
that  the  bankers,  instead  of  keeping  the  exchequer 
bills,  sold  them  and  used  the  money  produced  by  the 
sale,  he  has  a  right  to  treat  that  as  a  debt  from  the 
time  when  it  came  into  their  hands,  and  to  charge 
them  with  interest  for  the  use  of  it.  And  he  said  that 
he  so  decided,  not  on  the  ground  that  Mr.  Clayton  was 
bound  to  take  it  as  a  debt,  but  on  the  ground  that  he 
had  elected  to  take  it  as  such. 


1816. 

Devaynes 

r. 
Noble,  &r. 


Claytom's 

CASE. 


Exception  allowed. 


ton. 


On  the  subject  of  the  first  Exception,  (which  came   rt.   -    ^^ 

on  to  be  argued  last  in  order,)  it  is  only  necessary  to  Jn/y^s  24 26. 

recapitulate  the  following  facts  : — 


At  the  dnath  of  Dcvai/neSy  ClaytofC%  cash  balance  in 
the  hands  of  the  partnership  amounted  to  £l7l3y  and 
a  fraction. 

Afler  the  death  of  Devaynes,  and  before  Clayton 
paid  in  any  further  sums  to  his  account  with  the 
bankers,  he  drew  out  of  the  house  sums  to.  the  amount 

(a)  July  30. 


Creditors 
who,  after  D.'s 
death,   con- 
tinued to  deal 
with  the  surTiT- 
ing  partners  by 
drawing  out 
and  paying  in  ; 
but  having 
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tsia.  ofi^lSGO,  thereby  reduding^  his  casli  balance  te  £45i 

and  a  fraction. 
Devayne^ 

r.  ^  .  ^  • 

Noble,  &c.  From  Chid  time  to  the  bankruptcy,  Claj/loh  both  paid 

' in  and  drew  otit  considerable  sums ;  but  his  payments 

CASE.  were  so  much  larger  than  his  receipts,  that  at  the  time 

drawn  sums  out  of  the  bsinkruptcy,  his  cash  balance,  in  tlie  hands  of  the 

before  they         surviving  partners,  exceed'^d  £1713,  the  amotint  of  the 

paid  any  in  ;        ^ggjj  balance  at  Deva^nes^s  death.     (And  this,  exclu- 

a  ance  sively  of  the  exchequer  bills  and  their  produce,  which 

^.      ,  ^.  were  put  out  of  the  question  in  tlie  consideration  of  thiar 

time  to  time,  ^         •  ^ 

but  being  upon    exception.) 

the  whole  increased  by  such  subsequent  dmling".  The  subsequent  pay- 
ments by  the  surtiTiitg  partners  must  be  ttfken  in  reduction  of  the 
balance  duo  at  D.'s  death ;  and  his  estate  held  discharged  pro  (anfo. 

By  the  amount  of  the  dividends  received  since  the^ 
bankruptcy,  (those  dividends  being  apportioned  to  the 
whole  debt  proved  under  the  commi8sion,>  the  balance 
of  J^171S  would  be  reduced  to  £1171  and  a  fraction  ; 
and  it  was  this  last  sum  which  Clayton  claimed  against 
Devai/n€s\  estate,  and  as  to  which  the  Master  had  re« 
ported  that  Clayton  had,  by  his  subsequent  dealings 
with  the  surviving  partners^  released  the  said  eistate. 

But  now,  upon  the  argument  of  the  exception^  and 
in  consequence  of  the  decision  in  Miss  Sleech^h  case, 
that  claim  was  abandoned,  to  the  ivhole  exteaf  of  the 
cash  balance  at  Devaji/nes\  death  above  JE^453,  the  sum 
to  which  it  had  been  reduced  by  drafts  upon  the  bouse 
previous  to  any  fresh  payments  made  to  it ;  and  that 
which  was  now  claimed  is  the  last  mentioned  sum  of 
J(?453,  minus  its  proportion  of  the  dividends. 

Bell  and  Palmer^  Fonblanque  and  Clat/ton^  in  sup* 
port  of  the  exception. 
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This  is  a  case,  the  decision  of  which  will  be  of  the 
greater  importance,  as  it  has  lately  been  one  of  frequent 
occurrence,  and  has  never  been  decided,  either  at  law 
or  in  equity.  Suppose  that,  in  this  case,  DezayncSj 
instead  of  dying,  had  merely  quitted  the  partnership  ; 
and  that  public  notice  had  been  given  of  that  event, 
tantamount  to  the  notice  afforded  by  the  advertisement 
of  his  death  in  the  newspapers  ;  and  that  tlie  same 
transactions  had  taken  place  with  the  continuing  part- 
ners which  have  now  taken  place  with  the  surviving 
partners.  In  such  case,  the  question  would  have  been 
a  mere  legal  question ;  and  what  we  submit  is,  that  in 
such  a  case,  the  retiring  partner  would  clearly  be  liable 
to  the  extent  of  the  ^^453 ;  and,  if  so,  then  that,  in  the 
present  case,  the  rule  o/  equity  is  strictly  analogous 
to  the  rule  of  law. 


Clayton's 

CASE. 


If  this  view  be  correct,  then  all  that  remains  to  be 
considered  is,  whether  there  are  here  any  special  cir- 
cumstances which  would,  in  the  case  we  are  supposing, 
have  discharged  the  legal  liability. 

The  legal  principle  is  that  which  is  laid  down  in 
Bois  V.  Crapfield (a),  and  appears  to  be  this;  viz,  thai, 
if  a  man  owes  another  two  debts,  upon  two  distinct 
caUvSes,  and  pays  him  a  sum  of  money,  he  (the  payor) 
has  a  right  to  say  to  which  account  the  money  so  paid 
is  to  be  appropriated. 

Then  follows  Het/zcard  v.  Lomax  (6),  deciding  that, 
if  a  man,  owing  another  money  on  a  security  carrying 
interest,  and  also  on  simple  contract,  pays  money  ge- 
nerally, without  specifying  on  what  specific  account,  it 


(fl)  Styles  239.     Vin.  Ab. 
title  Payment,  M.  pi.  1. 


{b)  1  Vero.  24. 
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ibr  tbe  sake  of  argument,  that  the  circumstance  c{ 
Mrs.  Darner'^  being  barred  from  bringing  an  ejectment, 
would  not  deprive  her  of  the  power  of  bringing  a  writ  of 
right;  but,  as  devisee,  she  cannot  bring  a  writ  of  right. 
If  she  had  had  two  remedies,  (which  she  has  not,)  and 
only  one  was  barred,  then  would  this  case  be  analogous 
to  Willis  V.  Shorrall.  In  Haoenden  v.  Lord  Annesley  (a), 
if  we  look  a  little  further  than  to  the  passage  that  has 
been  cited,  we  shall  find  that  Lord  Redesdal^s  opinion^ 
in  fact,  was,  that,  even  in  case  of  firaud,  tjie  parties  ought 
still  to  come  within  the  twenty  years.  There  is  no  pre- 
tence to  say,  this  was  a  case  of  fraud :  it  is  not  attempted 
to  be  put  upon  that  ground;  but,  simply,  that  Lord 
Orford  was  ignorant  of  his  right  It  is  their  business  to 
make  out  that  he  was  ignorant  of  his  right ;  and  this 
they  have  not  done. 


Heald. 
I.  The  questions  to  be  considered  on  the  deed  of  1 78 1 
are,  first,  whether  the  intention  we  contend  for  can  be 
made  out ;  and  secondly,  whether  the  Court  will  con- 
strue the  deed  according  to  that  intention  ? 

In  looking  at  the  deed  of  1781,  I  submit,  that  no 
person,  even  without  the  benefit  of  a  lawyer's  education, 
could  have  doubted  what  was  the  intention  of  George 
Lord  Orford.  It  is  not  usual  for  a  party  to  a  deed  to 
describe  himself  by  his  pedigree.  It  is  still  less  usual 
or  customary  that  any  person  stating  his  pedigree  should 
describe  it  ex  parte  matemd.  There  must  have  been 
some  motive  for  such  a  peculiarity  in  this  instance; 
and,  taking  it  for  granted  that  Lord  Otford  must  have 
had  some  motive,  one  is  not  surprised  afterwards  to  find 
a  recital  so  clearly  worded  as  that  in  the  deed  of  1781* 

{a)  2  Scbo.  &  Lef.  6SS. 
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not  produce  that  consequence,  the  payment  should  be 
taken  without  more,  as  meant  to  be  applied  to  the 
former  debt.  But  this  opiniop  of  Lord  JIoU^s  has 
since  been  called  in  question. 

Goddard  v.  Cox  (a)  is  next  in  order  of  time,  and  has 
been  considered  as  a  ruling;  case  ever  since  its  decision. 
There,  a  widow,  beinjj;  indebted  as  Executrix  to  her 
deceased  husband,  became  also  indebted  on  her  own 
account,  and  aflerwards  married  again,  and  her  second 
husband  became  also  indebted  on  his  own  account, 
and  made  payments  without  declaring  the  purpose. 
It  was  agreed  that  he  had  the  first  right  to  appropriate 
his  payments ;  but,  having  neglected  it,  that  it  devolved 
on  Ihe  payee,  who  might  apply  them  as  he  pleased 
cither  to  the  debt  incurred  hy  the  wife  dum  sola^  for 
which  the  husband  was  answerable,  or  to  the  husband's 
own  debt,  but  not  to  the  debt  of  the  wife  as  Exe- 
cutrix. And  a  case  of  Bloss  and  Cutling  was  there 
cited,  to  the  s^me  effect  as  Manning  v.  Weston^  and 
the  rest. 


1S16. 


P£VAYNE9 
V. 

Noble,  &c. 
Clayton'^ 

Cw)lS£. 


The  next  case  is  Ilnmmersly  v.  Knowlj/s  (b)j  which 
would  have  been  ns:ain8t  us  if  we  had  contended  for 
the  whole  amount  of  Claptons  claim  ;  but,  taking  it  at 
the  lesser  sum  only,  is  in  our  favour.  In  that  case, 
Lord  Kenj/on  held  tliat,  the  note  of -4.  being  deposited 
by  B,  at  his  banker's,  as  a  security  for  money,  the 
bankers  knowing  that  it  was  an  accommodation  note, 
and  B.  afterwards  paying  money  to  his  bankers  with^ 
out  any  specific  appropriation,  the  money  must  be 
placed  as  far  as  it  would  go  in  discharge  of  the  theri 
existing  debt,  and  the  banker  could  not  make  the 
maker  of  the   note    responsible  for  more  than   th^ 


(a)  2Stra.  1191. 


(b)  2  Esp.  665. 
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1810.  balance  remaining  due  at  the  time  of  such  payment, 

^^^^^^^  although  he  afterwards  trusted  his  debtor  with  a  further 

Devayxes  g^jjjj  Qf  rooney. 


p. 
Noble,  &c. 


Clayton's 

CASE. 


Then  comes  Dawr  v.  I/o/dsworth  (a),  which  was  an 
action  of  trover.  The  defence  was  bankruptcy ;  and 
the*  question  arose,  as  it  did  in  the  case  in  Lord  /?^y* 
mondy  whether  the  petitioning  creditor's  debt  could  be 
established  by  reason  of  the  bankruptcy  ?  To  establish 
the  bankruptcy,  the  Defendant  proved  that  Pittard 
was  a  trader,  and  so  continued  till  1785,  when  he  be* 
came  indebted  to  one  creditor  in  ,fSOO,  upon  whose 
petition  the  commission  issued.  This  debt  was  ori- 
ginally a  simple  contract  debt,  but  a  bond  was  given 
after  he  had  ceased  to  be  a  trader ;  and  Lord  Kent/on 
held  that  the  question  was,  not  when  the  bond  was 
given,  but  when  the  debt  was  contracted.  There  had 
been  dealings  between  the  bankrupt  and  the  petition- 
ing creditor  since  be  ceased  to  be  a  trader,  and  it 
proved  that,  though  at  the  time  the  commission  issued, 
there  was  a  larger  balance  than  J?€00  due  to  the  cre- 
ditor, yet  more  than  £Z0O  had  also  been  paid  on 
account  between  the  time  when  the  trading  ceased  and 
the  issuing  of  the  commission.  Lord  Kent/on  further 
held  that,  as  no  particular  directions  had  been  given 
for  the  application  of  the  money  paid  on  account,  it 
must  be  placed  to  pay  off  the  old  debt  first.  Conse- 
quently, no  part  of  the  debt  contracted  while  PHtard 
was  a  trader  remained  due  when  the  commission  is- 
sued; and  the  commission  itself  was  therefore  unsup* 
ported. 

Now,  prmdfacie^  this  seems  to  be  an  authority  un« 
favourable  to  us.      But  in  Peters  v.  Anderson  (ft), 

(a)  Veake  N.  P.  G 1.  {b)  5  Taunt.  590.' 
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softer  all  the  cases  on  the  subject  had  been  fi|lly  gono 
tjirough,  it  was  laid  down  that,  although  the  payor 
may  apply  his  payment  to  which  of  two  or  more  ac- 
counts he  pleases,  and  although  his  election  may  b^ 
either  expressed  or  inferred  from  the  circumstances  of 
the  transaction  ;  yet,  if  not  paid  specifically,  the  re- 
ceiver might  afterwards  appropriate  the  payment  to 
the  discharge  of  either  account  as  he  pleases.     And 
Lord  C.  J.  Gibbsj  referring  to  the  cases  o(  MeggoU  v. 
Alillsy  and  Dazce  v.  Holdsworth^  observes  that,  in 
both,  the  debts  arose  on  Ihe  same  account,  and  it  was 
totally  immaterial  to  which  end  of  the  account  the 
payment  should  be  applied  ;  but  that  Lord  C.  J.  Ilolty 
and  after  him  Lord  Keni/otiy  went  upon  this  ground, 
that  it  would  be  too  hard  if  a  man,  having  made  a 
payment  sufficient  to  exempt  him  from  the  operation 
of  the  bankrupt  laws,  should  not  have  the  benefit  of 
paying  oS*  that  part  of  his  debt  which  subjected  him 
to  their  operation.     ^'  It  is  an  exception,''  he  said, 
^.'  and  (bunded  on  the  circumstance  of  bankruptcy/' 
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There  is  one  more  case  of  Newmarch  v.  Cla^  (r/), 
%vhere  Lord  EUtnhorough  said,  there  might  be  a 
special  application  of  a  pnyment  made,  arising  out  of 
the  nature  of  the  transaction,  though  not  expressed  at 
the  time  in  terms  by  the  party  making  it.  And  he 
said,  the  payment  in  that  case  was  evidenced  by  the 
conduct  of  the  parties  to  have  been  made  for  the  pur- 
pose of  taking  up  the  bills  which  had  been  antecedently 
dishonoured;  for  that,  upon  receiving  that  payment, 
the  dishonoured  bills  were  delivered  up.  And,  upon 
that  ground,  the  Court  of  K.  B.  were  of  opinion  there 
ought  to  be  a  new  trial ;  the  present  Lord  Chief 
Baron  having  previously  decided  it  upon  the  general 


•  f 


(a)  14  East  239. 
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prineiple  that,  where  there  is  no  express  appropriatioti^ 
the  payee  has  a  right  to  apply  the  payment  at  his  own 
option;  which  general  principle  is  also  admitted  by 
the  very  ground  on  which  the  Court  of  K.  B.  granted 
the  new  trial.  Upon  this,  therefore,  the  doctrine  of 
Courts  of  common  law  rests  at  the  present  day. 


Now,  to  apply  this  doctrine  to  the  circumstances  of 
the  present  case.     In  none  of  those  cited  does  it  ap* 
pear  that  the  payee  had  actually  appropriated  the  paj- 
ments  made  until  the  matter  came  into  question  ;  and 
the  last  case  oi  Newmarch  v.  Clajf  (as  well  as  the  prin- 
ciple  of  Goddard  v.  Cox)  shew  that  the  doctrine  ap- 
plies equally  in  the  case  of  a  partnership.     Then  it  is 
shewn  that  the  Court  may,  from  circumstances,  infer 
the  intention  to  apply  a  payment  in  discharge  of  the 
old  debt ; — but  what  were  the  circumstances  from  whicli 
that  inference  was  drawn  in  the  case  referred  to? 
They  were  of  such  a  nature  that  no  doubt  could  arise 
prei^pecting  their  tendency.     Accordingly,  the  counisel 
acquiesced  immediately,  and  did  not  even  urge. an  in- 
quiry.  The  case  of  Dawe  v.  Holdsworthprove^^  what 
we  do  not  mean  to  dispute,  that,  when  the  old  debt 
is  completely  discliarged,  the  payments  subsequently 
mndc  must  be  applied  in  di^harge  of  the  new  debt. 
This  is  the  only  case  in  which  we  hear  of  applying  the 
paymeuts  to  a  first  debt  in  priority  to  a  subsequent 
debt;  and  this  is  the  case  which,  Lord   C.J.  Gibbs 
aAerwards  says,  was  rightly  decided,  upon  the  princi- 
ple that  one  debt  would  have  exposed  the  party  to 
a  commission  of  bankruptcy,  stating  that  ^^  it  is  an  ex- 
ception founded  on  the  circumstance  of  bankruptcy.'" 

Now,  still  considering  the  present  case  as  involving 
the  legal  question,  let  us  suppose  that  Devaynes  re- 
tired from  the  partnership  in  November  1809,  from 
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thnf  time  till  the  commission  issued  in  July  1810,  Mr. 
Clayton  coiitinued  to  deal  with  the  house  both  by 
paying  in  and  drawing  out ;  and,  in  making  his  pay- 
ments, he  had  a  right  to  apply  them  to  whatever  dc« 
niand  he  thought  proper.  But  it  is  said  there  are 
special  circumstances.  What  are  they  ? — First,  That 
Mr.  ClayiorC^  partner  gave  notice  to  the  house  that 
Devaynes  would  have  nothing  more  to  do  with  the 
house.  What  would  be  the  effect  at  law,  of  snch  a 
notice  ?  Does  it  discharge  the  debt?  A  release  can- 
not be  by  parol.  How  then  could  the  debt  be  dis- 
charged ?  Not  by  the  subsequent  payments ;  for,  those 
payments  being  made  generally,  the  payee  had  a  right 
to  attribute  them  to  whatever  account  he  pleased.  In 
feet,  there  was  no  payment  made  to  the  account  of  tlie 
old  debt,  except  as  it  was 'actually  reduced  on  the 
entire  balance.  Then  was  it  in  any  manner  altered  in 
consequence  of  Clayton\  accepting  the  new  house  as 
his  debtors  ?  He  never  did  accept  them  fis  his  debtors, 
any  otherwise  than  ait  they  were,  and  continued  to  be 
his  debtors  in  law.  But  he  never,  by  any  acts  of  his, 
specifically  accepted  them  as  such.  This  might  have 
been  more  strongly  urged  in  Newmarch  v.  Clay.  fJe* 
vaynes^s  Executors  could  not,  by  giving  notice,  with* 
draw  themselves  from  their  responsibility.  Then  what 
does  the  notice  amount  to  ?  Besides,  notice  to  a  part<r 
ner  does  not  bind,  except  in  the  case  of  a  co-partner- 
ship transaction ;  and,  therefore,  even  if  this  notice 
could  operate  as  a  discharge,  (but  which  it  cannot,)  if 
both  had  been  privy  to  it,  it  could  not  at  all  events 
have  any  effect  whatever  on  Mr.  Claylon* 
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Then  there  is  the  circumstance  of  the  account  <fo* 
livered  in  March  1814.  What  conclusion  can  be 
drawn  from  that  circumstance?      Clayton  had  C0A<* 
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1816.  tinued  to  deal  with  the  house;  so  had  the  parties  in 

Newmarch  v.  Oar/.    So  they  had  in  Meggott  v.  Milbj 

and  in  Peters  v.  Anderson.     There  can  be  no  distinc- 

NoBLE,  &c.     tion  between  a  banking  co-partnership  and  any  other 

co-partnership.  The  question  is,  was  the  sending  this 
account  any  admission  by  Clayton  that,  so  far  as  his 
debt  had  not  been  paid,  he  considered  this  account  as 
a  payment  ?  The  proper  way  to  try  this  would  be  by 
supposing  that  the  account  consisted  only  of  sums 
drawn  out.  And  this,  as  your  Honour  has  already 
decided  in  Miss  Sleech^s  case,  would  not  have  operated 
in  discharge.  Does  the  circumstance  of  the  creditor 
having  paid  in,  as  well  as  drawn  out,  make  any  distinc* 
tion?  It  proves  that  he  credited  the  house  for  the 
terms  so  paid  in,  not  that  he  credited  it  for  an  already 
existing  debt  oi Devaynes:  that  remains  just  as  it  did 
before.  Upon  that  security  he  rested,  and  had  a  right 
to  rest. 

So  it  would  be  at  law,  if  Devaj/nes\2LA  onlj  retired 
from  the  partnership.  What  then  discharges  his  estate 
in  equity  ?  We  have  already  your  Honour'is  opinion 
that,  although  in  this  case  it  is  a  mere  eqaitable  de* 
mand,  yet  it  is  an  equity  founded  upon  the  pirinciples 
of  law ;  and,  if  so,  it  is  impossible  to  conoeiTe  of  any 
defence  in  equity  that  would  not  have  been  an  avail- 
able defence  at  law,  supposing  the  circumstances  of  the 
case  were  such  as  to  constitute  it  a  legal  demand  in- 
stead of  an  equitable. 

(The  following  cases  were  also  cited  in  support  of 
this  exception.  Wilkinson  v.  Sterne  (a),  IlaU  v. 
Wood(b)y  Kerby  v.  Duke  o{  Marlborough  (c). 

(a)  0  Mod.  4^7.  (c)  2  Maole  and  S.  18. 

(6)  14  East  243.  n. 
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Hart^  Wetherell  and  Sidebottom^  and  Hazlewoody 
for  different  parties  against  tbe  exception. 

The  four  surviving  partners,  having  possessed  them- 
selves of  all  the  funds  of  the  five,  were  bound  first  to 
discharge  the  obligations  of  tbe  five ;  and,  in  taking 
the  accounts  between  the  parties,  the  Court  must  con- 
sider every  subsequent  payment  as  to  be  carried  to  the 
account  of  that  debt  which,  in  a  fair  and  equitable  un- 
derstanding between  the  parties,  was  first  ta  be  dis- 
charged, in  exoneration  o(  Devaj/nes^s  estate. 

The  rule  of  law  to  which  it  has  been  attempted  to 
adapt  this  case,  stands  on  a  principle  quite  foreign  to 
that  with  which  the  Court  has  now  to  deal.  It  is  that 
where  there  are  debtor  and  creditor,  and  the  debtor 
owes  more  than  one  debt,  and  pays  a  sum  of  money, 
he  has  a  right  to  direct  to  which  of  the  debts  that  pay- 
ment shall  be  applied ;  and,  if  he  omits  to  do  so,  then 
the  law  implies  that  it  is  immaterial  to  him  to  which 
the  payment  is  applied,  and,  by  his  omission,  he  has 
lefl  the  application  to  the  option  of  the  creditor;  and 
again,  that,  if  the  creditor  neglects  to  exercise  that 
option,  still  the  application  may  be  regulated  by  cir- 
cumstances. 
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But  how  is  it  in  the  absence  of  all  circumstances  ex-* 
ccpt  that  of  the  order  of  time  ?  Suppose  A.  owes  B.  a 
debt  of  i?  100  contracted  five  years  ago,  and  another 
debt  of  X^lOO  contracted  half  a  year  ago,  and  pays 
money  equal  to  the  discharge  of  either  of  the  two 
debts,  without  directing  to  which  it  is  to  be  applied, 
and  without  the  creditor's  doing  any  act  to  appro- 
priate it  to  either.  What  then  ?  shall  it  not,  in  com- 
mon sense,  be  taken  as  applied  to  the  payment  of  that 

2R2 
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debt  for  which  there  has  been  the  longest  forbearaoee, 
and  against  which,  if  remaining  unsatisfied,  the  statute 
of  Limitations  will  soonest  operate  ?  Weniworth  v. 
Manning  (a). 

This,  however,  is  not  a  case  between  the  tarae  debtor 
and  creditor.  The  relations  of  the  parties  are  altered. 
What  are  the  terms  to  be  implied  in  the  very  first  draft 
drawn  by  Clayton  after  Decayne$*%  death  ?  He  must 
be  considered  as  saying  to  the  surviving  partners.  You 
are  my  debtors,  in  respect  of  a  debt  contracted  by  yoo 
and  your  deceased  partner ;  and  I  now  call  upon  you  to 
pay  me  a  certain  sum  in  discbarge  of  thai  debt.  He 
draws  a  second  and  a  third  draft  on  the  same  terms. 
He  then  pays  in  an  additional  sum,  not  expressing  dial 
he  pays  it  in  to  any  new  account,  and  afterwards  draWt 
a  fourth  draft.  What  is  there  to  shew  that  diie  fi^urtli 
draft  was  drawn  upon  any  other  terms  than  the  three 
preceding  ?  He  knows  that  it  is  the  duty  of  the  fimr 
to  pay  the  debts  due  ftom  the  five.  He  knows  equally 
well  that  it  is  not  competent  to  him,  by  giving  credit 
to  the  four,  to  charge  the  estate  of  the  deceased  partner 
with  any  sums  to  which  it  was  not  previously  liable. 

If  Mr.  Clayton  had  been  asked,  when  be  began  to 
draw  upon  and  pay  money  to  the  surviving  partners, 
knowing  that  Devaynes*^  representatives  bad  ndthing 
to  do  with  the  firm,  whether  he  did  sO)  eonsidering 
Deraynes's  estate  as  responsible  to  hito,  or  wheUier 
he  did  not  deal  upon  the  sole  responsibility  of  the  knt^ 
viving  partners,  would  he  not,  as  a  roan  of  hdttoar  tnd 
integrity,  have  answered.  Certainly,  I  neter  I^mI  *ny 
conception  that  any  other  but  the  surviving  ^Brtaeri 


(a)  2  Eq.  Ab.  9.61. 
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were  responsible  ?    If  he  had  been  asked,  whether  ha 
did  not  consider  that  as  in  the  ordinary  course  of  his 
former  dealings  with  the  partnership,  the  iBrst  draft  he 
drew  on  the  new  partnership  was  in  like  manner  ap- 
plicable to  the  old  balance,  would  he  have  hesitated 
for  a  moment  to  say,  I  drew  this  draft  considering  that, 
whenever  there  is  an  item  on  one  side  of  an  account,  it 
is  supposed  to  be  in  satisfaction  of  the  old  standing 
items  on  the  other  side,  and  that,  whenever  a  balance 
is  struck,  there  is  an  extinction  pro  tanto  of  the  exist- 
ing debt  ?     If,  on  the  other  hand,  Mr.  Clayton  had  done 
these  acts  in  contemplation  of  reserving  to  himself  the 
double  responsibility  of  the  surviving  partners,  and  of 
the  estate  of  the  deceased  partner ;  would  not  a  Court  of 
Equity  have  said,  this  is  a  fraud  in  him  to  endeavour 
jBo  to  deal  with  the  surviving  partners  as  to  be  gua- 
ranteed by  the  estate  of  the  deceased  partner,  without 
communicating  to  the  representatives  of  the  deceased 
partner  that  he  is  dealing  with  that  intention  ? 
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When  Lord  Eldon  said,  in  Ex  parte  Kendal  (a}^ 
that  there  may  be  dealings  between  the  surviving  part- 
ners and  the  creditors  of  the  old  partnership  which 
would  discharge  the  estate  of  the  deceased  partner, 
could  he  by  possibility  have  contemplated  a  stronger 
case,  in  respect  of  such  dealings,  than  the  present?  If 
it  were  competent  to  the  creditor  thus  to  deal  with  the 
surviving  partners,  keeping  to  himself  in  reserve  the 
responsibility  of  the  deceased  partner^s  estate,  for  nine 
months  after  his  death,  why  not  for  nine  years  ?  Why 
not  for  thirty  years,  during  which  he  might  have  paid 
in  hundreds  of  thousands ;  and,  if  at  the  end  of  the 
thirty  years,  one  of  the  survivors  were  to  become  in« 


(a)  17  Vas.  514. 
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solvent,  he  mig^ht  even  then,  upon  this  principle,  resort 
to  the  account  ab  initio^  and,  fixing  upon  the  sum  to 
which  the  balance  was  at  one  time  reduced,  call  upon 
the  Court  to  give  him'  out  of  the  estate  of  the  deceased 
partner  the  amount  of  that  balance  (a). 


July  58,  29, 
1815. 


((i)-Iq  this  part  of  the  argument,  the  case  of  £s  parte 
Toulmiriy  before  the  Lord  Chancellor j  was  cited ;  of  which 
the  facts  appear  to  hare  been  as  follows : — 


AhrcJiam  and  Richard  Tot^min  carried  on  basinets  in 
partnership,  as  army  agents,  until  the  31st  of  August^  1806, 
■when  the  partnership  was  dissohed,  Richard  having  become 
a  Innatic;  from  which  time  Abraham  continued  to  carry  on 
ihe  badness,  and  shortly  afterwards  assumed  Copland  as  hit 
partner  therein. 


The  books  of  the  former  partnership  were  regularly  kept, 
and  a  balance  struck  up  to  the  time  of  the  dissolution.  From 
the  1st  of  September y  1806,  a  new  set  of  books  was  opened, 
in  which  the  debts  due  to  A.  and  R,  71  at  the  time  of  the 
dissolution  were  stated  as  due  to  the  old  partnership ;  and, 
when  any  money  was  subsequently  received  oi\  account  of  the 
debtors,  a  balance  was  struck,  and  the  sums  remaining  due 
carried  on  as  a  debt  due  to  the  new  partnership ;  after  which 
the  accounts  were  carried  on  by  receipts  and  payments  in  ths 
usual  way. 

It  being  referred  to  the  Master  to  take  an  account  of  the 
partnership  dealings  between  the  lunatic  and  A.  Toulmin^ 
and  of  the  partnership  property,  debts  and  cflectS|  and  the 
receipts  and  payments  by  and  on  the  part  of  A.  Toulmin  on 
account  thereof ;  the  Master  stated  his  opinion  to  be,  that 
whaterer  sums  had  been  actually  receired  by  the  new  part- 
nership, under  the  circumstances  above  detailed,  should  be 
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Now,  if  Mr.  Clay  Ion  could  shew  that,  at  any  period, 
he  attributed  his  payments  into  the  banking-house  to 
any  particular  account  distinct  from  the  other  account^ 
and  that  he  attributed  his  drafts  correspondingly  to 
those  payments,  that  might  have  considerable  weight ; 
ibr  he  might  say,   having  no  doubt  his  old  balance 
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carried  to  the  account  of  the  debts  due  to  the  partnership  of 
A.  and  R,  7\,  without  giving  to  the  new  house  credit  for 
their  new  advances  to  the  several  debtors,  (which  advances 
were  made  in  the  usual  course  of  business  as  army  agents,) 
until  the  old  debts  should  be  satisfied. 

Jbraham  Toulmin  objected  to  this  Report  of  the  Master 
and  stated,  as  a  ground  of  objection,  that  in  the  business  of 
navy  agents  it  is  the  invariable  custom  to  advance  monies  to 
ihe  officers  employing  them,  for  the  purpose  of  securing  their 
agency,  and  thereby  enabling  such  agents  to  repay  themselves 
the  monies  due  from  such  officers,  and  that  it  would  be  im- 
practicable to  carry  on  husincss  without  making  such  ad« 
vances.  That,  in  many  instances,  the  advances  made  by  the 
new  partnership  of  T.  and  C  were  made  in  payment  of  bills 
accepted  by  them  at  the  special  application  of  their  customers, 
and  under  engagements  that  the  same  should  be  applied  out 
of  the  monies  then  about  to  be  received  by  the  partnership  ; 
and  that  such  acceptances  were  given  on  the  faith  of  their 
being  permitted  so  to  apply  such  monies  accordingly. 

The  objections  being  disallowed  by  the  Master,  the  ques- 
tion now  came  before  the  Court  upon  a  petition  to  confinn 
the  Master's  report ;  a  counter-petition  being  presented  by 
Abraham  Toulmin  on  the  ground  taken  by  the  objections. 

For  the  last  mentioned  petitioner  (cr),  the  case  was  compared 


(a)  The  argument  and  judgment,  Ex  relatione. 
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would  ultimately  b«  paid,  but,  doubting  whether  the 
new  house  would  be  able  to  pay  back  the  sums  he 
paid  in,  he  had  taken  care  to  draw  upon  the  recent 
payments,  reserving  to  him^If  the  liability  of  Z>r- 
va^nes's  estate.     Even  then,  it  would  be  said,  what- 


to  that  of  a  fVesl  India  plantation  ;  where,  if  a  partner  with* 
draws  from  the  concern,  leafing  the  others  to  carry  on  the 
trade  under  an  engagement  to  collect  the  debts  and  to  ac- 
coant  for  them,  the  remaining  partners  are  not  obliged  t* 
bring  actions  for  all  the  debts,  which  would  often  be  the  cer« 
tain  way  of  losing  all;  but  the  first  thing  looked  to  for  pay* 
ment  of  the  debts  is,  the  consignments ;  which  consignments 
necessarily  require  supplies  In  the  first  instance ;  for,  if  no 
supplies  are  sent,  oo  consignments  will  be  made,  and  the 
consignments  are  made  on  the  faith  of  the  supplies  being 
furnished.  The  retiring  partner,  therefore,  cannot  expect 
that  the  remaining  partners  will  charge  themselies  with  the 
whole  consignments,  as  received  in  payment  of  the  debts 
owing  to  the  old  partnership,  bat  only  with  the  difference^ 
after  deducting  the  supplies. 


The  Lord  Chancellor,  after  observing  that  what  was  a]« 
leged  as  to  the  necessity  of  advances,  without  which  the  trade 
could  not  be  carried  on,  had  great  weight,  said  that,  in  this 
case,  the  accounts  had  not  been  so  kept  as  to  shew  what 
sums  ought  to  have  been  carried  to  the  credit  of  the  old 
house ;  but  that  they  ought  to  have  been  so  kept,  in  order 
that  the  old  house  might  at  all  times  see  the  last  stale  of  the 
account,  and  satisfy  themselves  as  to  what  had  been  done. 
Not  a  single  sum  had  been  set  aside  in  payment  of  the  old 
debts ;  and,  if  it  were  to  be  sent  back  to  the  Master,  there 
must  be  an  inquiry  what  sums  ought  to  have  been  carried  to 
the  credit  of  the  old  debts  in  every  instance,  so  as  to  lake  is- 
sue upon  every  distinct  item,  which  would  be  impracticable. 
The  Report  was  confirmed. 
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ever  was  your  intention,  it  was  one  upon  which,  if  you 
acted,  you  were  bound  to  diRclose  it  to  Devqj/nes^B  re- 
presentatives. Otherwise,  you  have  acted  fraudulently 
towards  them,  and  a  Court  of  Equity  will  give  you  no 
a^sist'dnce.  But  that  is  not  the  present  case.  There 
was  no  such  intention  on  the  part  of  Mr.  Clayton; 
and  it  comes  simply  to  this,  whether  his  dealings  with 
the  surviving  partners  are  not  such  as  come  within  the 
meaning  of  Lord  JEldon,  when  he  says  there  may  be 
dealings  which  would  discharge  the  estate. 
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(In  addition  to  the  cases  already  cited,  the  following 
were  mentioned.  Simpson  v.  Vaughan  (c),  Strange  v. 
Lee  {by.  ) 

Bellj  in  reply. 

If  a  man  is  bound  in  any  one  bond  jointly  w!th  another, 
as  principal  and  surety,  and  in  another  bond  by  him- 
self alone,  and  pays  money  on  account,  nobody  can 
doubt  he  means  to  pay  off  the  bond  in  which  he  is 
f!oIely  bound,  in  preference  to  that  in  which  another  is 
hound  with  him.  If  it  is  asked  on  one  side,  how  did 
Mr.  Clayton  mean  to  apply  this  payment  ? — Pwould 
ask  on  the  other,  how  did  Mr.  Devaynes^  partners 
mean  that  it  should  be  applied  ? — Certainly,  in  pay^ 
ment  of  their  own  debts,  not  of  the  debts  of  the 
five. 

Where  is  the  authority  for  the  allied  rule  as  io 
the  priority  of  the  debts  ?  In  Newmarch  v.  Clay^  the 
Lord  Chief  Baron  was  of  opinion,  the  payment  was 
not  applicable  to  the  first  debt,  notwithstanding  there 


(a)2  Atk.  31. 


(jb)  3  East  484. 
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was  a  partner  concerned  in  the  first  who  was  not  con- 
cerned  in  the  second  ;  and  the  Court  of  K.  B.  after- 
wards varied  the  decision,  not  on  that  ground,  but  on 
a  ground  which  was  perfectly  distinct.  If  that  ground 
existed,  why  did  Lord  C.  J.  Gibbs  say,  that  Dawe  v. 
Holdszcorth  was  distinguishable  on  account  of  its  being 
a  case  of  bankruptcy  ?  Every  argument  applicable  to 
this  case  might  have  been  applied  to  Kirbj/  v.  the 
Duke  of  Alarlborough  ;  for  Devat/n€s*B  estate  cannot 
be  placed  in  a  higher  degree  of  responsibility  than  that 
of  a  surety. 


In  Ex  parte  Kendal^  Lord  Eldon  expressly  de« 
clared  he  would  not  decide  the  question.  Then  why 
refer  to  that  case  as  containing  his  lordship^s  decision 
of  this  ? 

Whether  the  continuation  of  payments  and  receipts 
alone  amounts  to  a  discharge  is  a  mere  legal  question 
in  the  case  of  a  withdrawing  partner,  and  must  be  de- 
cided on  the  same  principles  in  the  case  of  a  partner 
who  dies.  Does  a  single  payment,  or  a  single  receipt, 
alter  the  case  ?  They  say,  yes ;  but  where  is  the  au- 
thority ?  Newmarch  v.  Clay  is  an  authority  against 
them.  So  are  all  the  cases.  They  are  all  cases  which 
decide  that  it  may  be  inferred  from  circumstances. 
But  the  question  remains,  What  is  a  sulEcient  found- 
ation for  the  inference?  The  continuance  of  the 
transactions,  it  has  been  held  over  and  over  again,  is 
not  enough.  It  must  be  a  continuance  attended  with 
other  circumstances. 

Then  they  say,  the  new  firm  ought  first  to  pay  off 
the  old  debts.  That  depends  upon  whether  they  have 
assets  of  Devaynes  in  their  hands.    If  be  was  a  debtor 
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to  them,  where  was  the  obligation  between    them  ?  \^^^' 

'The  obligation,  if  there  was  any,  must  depend  on  their 

having  assets  of  his  in  their  hands.     But,  if  there  had 

been  such  an  obligation,  how  would  that  affect  Mr.     Noble,  &c. 

Clayton  as  a  creditor  ?    Crawshaw  v.  Holmes  Feather'      Z  ! 

\  Clayton's 

tonhaugh  v.  renrcick.  case. 


Devaynes 


s 


The  house  was  not  trading  on  Devaynes^s  assets. 
Jn  fact,  the  assets  of  the  house,  at  the  period  when  IVlr. 
Deva^nes  quitted  it,  were  not  got  in  ;  and  that  creates 
the  insolvency  of  the  house.  The  house  had  been 
paying  off  the  debts  contracted  in  Devaynes"^  lifetime 
by  their  new  credit ;  and,  in  this  very  case  of  Mr. 
Ctaj/ton'^Sy  where  we  claim  only  £453,  the  difference 
between  that  sum  and  the  J§^1171  has  been  paid  by 
money  lodged  with  these  gentlemen,  and  obtained  on 
their  own  credit ;  for  the  assets  of  the  house  are  still 
outstanding. 

Then,  what  is  the  equity  of  this  case  ?     What  cir- 
cumstances are  there  which  apply  to  the  case  of  a 
dying  partner,  and  do  not  apply  to  the  case  of  a  re- 
tiring partner  ?     It  is  said,  the  debt  is  extinguished  at 
law ;  and  that  equity  will  not  revive  it,  where  there  is 
a  superior  equity.     But  this  is  a  fallacy.     The  debt 
was  not  extinguished;    for,  though  the  remedy  was 
gone  at  law,  it  continued  in  equity ;  as  in  Lane  v. 
JVilliams^  Bishop  v.  Churchy  &c.  as  soon  as  the  securi- 
ties were  found  to  be  given  for  a  partnership  debt, 
they  were  considered  as  joint  and  several.     The  single 
questions,   therefore,  are  whether  the  continuing  to 
deal,  by  drawing  out  and  paying  in,  has  operated  to  ex- 
tinguish  the  debt,  or  whether  it  has  been  so  extinguished 
by  the  circumstance  of  the  account  delivered?    And 
these  questions  must  be  taken  as  the  facts  stand  upon 
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the  report ;  that  is,  without  any  inquiry  how  tbe  aC> 
fairs  of  the  house  stood  as  between  Detat/nes  and  hh 
partners. 

The  case  of  JVenUcorlh  v.  Manning  was  ooe  of  a 
specific  payment,  and  therefore  does  not  apply.  But, 
if  it  were  applicable,  it  would  be  contradictory  to  the 
cases  of  Goddard  v.  Cox^  and  the  others  which  have 
been  cited,  and  therefore  of  no  authority^  consideriiid; 
the  book  in  which  it  is  printed  (a). 


The  Mastcr  of  the  Rolls. 

Juljf  23.  Though  the  Report,  following  (I  presume)  the  words 

of  the  inquiry  directed  by  the  Decree,  states  the 
Master's  opinion  to  be  that  Mr.  Clayton  has,  by  his 
dealings  and  transactions  with  the  surviving  partners, 
subsequent  to  the  death  of  Mr.  Dexaj/nes^  released  his 
estate  from  the  payment  of  the  cash  balance  of  ^1713, 
yet  the  ground  of  that  opinion  is,  not  that  the  acts  done 
amount  constructively  to  an  exoneration  of  Mr.  />e- 
Ta7/ms\  estate,  but  that  the  balance  due  at  his  death 
has  been  actually  paid  oflT, — and,  consequently,  that  the 
claim  now  made  is  an  attempt  to  revive  a  debt  that  has 
once  been  completely  extinguished. 

To  a  certain  extent,  it  has  been  admitted  at  the  bar, 
that  such  would  be  the  eflfect  of  the  claim  made  before 
the  Master,  and  insisted  upon  by  the  exception.  To 
that  extent  it  is,  therefore,  very  properly  abandoned; 

(£i)2  Eq.  Ab.  201. 
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and  all  that  is  claimed  is  the  sum  to  which  the  debt 
had  at  one  time  been  reduced. 

It  would,  indeed,  be  impossible  to  contend  that, 
after  the  balance,  for  which  alone  Mr.  Devaynes  was 
liable,  had  once  been  diminished  to  any  given  amount, 
it  could,  as  against  his  estate,  be  again  augmented,  by 
subsequent  payments  made,  or  subsequent  credit  giv^n, 
to  the  surviving  partners.  On  the  part  of  Mr.  Dc- 
xai/7ies^Q  representatives,  however,  it  is  denied  that  any 
portion  of  the  debt  due  at  his  death  now  remains  un« 
satisfied.  That  depends  on  the  manner  in  which  the 
payments  made  by  the  house  are  to  be  considered  as 
having  been  applied.  In  all,  they  have  paid  much 
more  than  would  be  sufficient  to  discharge  the  balance 
due  at  Devai/nes\  death ; — and  it  is  only  by  applying^ 
the  payments  to  subsequent  debts,  that  any  part  of  that 
balance  will  remain  unpaid. 

This  state  of  the  case  has  given  rise  to  much  discos* 
sion,  as  to  the  rules  by  which  the  application  of  inde- 
finite payments  is  io  be  governed.  Those  rules  we, 
probably,  borrowed  in  the  first  instance,  from  the  civil 
law.  The  leading  rule,  with  regard  to  the  option  given, 
in  the  first  place  to  the  debtor,  and  to  the  creditor  in  the 
second,  we  have  taken  literally  from  thence.  But,  ac- 
cording to  that  law,  the  election  was  to  be  made  at  the 
time  of  payment,  as  well  in  the  case  of  the  creditor,  as  in 
that  of  the  debtor,  ^^  in  re  prassenti ;  hoc  est  statim  atque 
solutum  est : — casterum,  postea  non  permittitur*'  (a).  If 
neither  a  ppl  ied  the  pay  ment,  the  law  made  the  appropria« 
tion  according  to  certain  rules  of' presumption,  depend- 
ing on  the  nature  of  the  debts,  or  the  priority  in  which 
they  were  incurred.     And,  as  it  was  the  actual  inten- 
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(a)  Dig.  Lib.  46.  tit.  3.  Qu.  1.  3. 
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1810.  ti6n  of  the  debtor  that  would,  in  the  first  instance,  have 

governed  ;  so  it  was  his  presumable  intention  that  was 
first  resorted  to  as  the  rule  by  which  the  application 
Noble,  &c.      was  to  be  determined.     In  the  absence,  therefore,  of 
•*■■;  ^  '   any  express  declaration  by  either,  the  inquiry  was, 

CASE.  what  application   would    be    most  beneficial   to   the 

debtor  ;  or,  if  debtor.  The  payment  was,  consequently,  applied  to 
the  debts  are  the  most  burtliensome  debt, — to  one  that  carried  in- 
equal  in  their  terest,  rather  than  to  that  which  carrie'd  none, — to  one 
nature,  then  ap-  gecured  by  a  penalty,  rather  than  to  that  which  rested 
plying  the  pay-  ^^  ^  simple  stipulation ; — and,  if  the  debts  were  equal, 

.    .,         ^  then  to  that  which  had  been  first  contracted.     ^^  In  his 
to  priority.  .     ,.      ,  .  .... 

que  presenti  die  debentur,  constat,  quotiens   indis- 

tinct^  quid  solvitur,  in  graviorem  causam  videri  solu- 

turn.      Si  autem   nulla  praegravet, — id  est,  si  omnia 

Doraina  similia  fuerint, — in  antiquiorem''  (a). 

Cases  in  which       But  it  has  been  contended  that,  in  this  respect,  our 
our  Courts  ap-  Courts  have  entirely  reversed  the  principle  of  decision, 

^^^  A  A^^t        *"^  *****'  '"^  ^^^  absence  of  express  appropriation  by 
.     r  •  •!         either  party,  it  is  the  presumed  intention  of  the  credi- 
law  80  as  io        ^^  ^^^  '*  *^  govern ;  or,  at  least,  that  the  creditor 
give  to  the  ^^Y^  ^^  ^"Y  time,  elect  how  the  payments  made  to  him 

creditor,  in  the  shall  retrospectively  receive  their  application.  There 
absence  of  ex-  is,  certainly,  a  great  deal  of  authority  for  this  doctrine. 
press  appropria-  With  some  shades  of  distinction,  it  is  sanctioned  by 
dTo^^athiJe  *^*®  ^^  ^^  Goddard  v.  Cox(b);  by  Wilkinson  v. 
fi  'te  i  ht  f  '  ^^^^^  (O  5  '^y  the  ruling  of  the  Lord  Chief  Baron  in 
electing.  Newmarch  v.  Cla^  (d) ;  and  by  Peters  v.  Jndersan  (e), 

in  the  Common  Pleas.  From  these  cases,  I  should 
collect,  that  a  proposition  which,  in  one  sense  of  it,  is 
indisputably  true, — namely,  that,  if  the  debtor  does 

(a)  Dig.  L.  46.  t.  3.  Qu.  5.         (d)  14  East  230. 
(6)  2  Stra.  1 194.  (c)  5  Taunt.  696. 

(c)  9  Mod.  427. 
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not  apply  the  payment,  the  creditor  may  make  the  ap-  181 6, 

plication  to  what  debt  he  pleases, — ^has  been  extended       .^ 

.....  .  Devayne* 

much  beyond  its  original  meaning,  so  as,  in  general,  to  ^, 

authorise  the  creditor  to  make  his  election  when  he  Noble,  &c. 

thinks  fit,  instead  of  confining  it  to  the  period  of  pay-  "Z      ]     ""J 

ment,  and  allowing  the  rules  of  law  to  operate  where  case. 

no  express  declaration  is  then  made. 

There  are,  however,  other  cases  which  are  irrecon-  Other  cases 
cileablc  with  this  indefinite  right  of  election  in  the  which  seem  ta 
creditor,  and  which  seem,  on  the  contrary,  to  imply  a  '^cog"*^®  "*® 

recogrnition  of  the  civil  law  principle  of  decision.  Such  *  "^  ^^    ^,   . 

*•     1        xu  ^1^         ss       »fy/  /  X    cifil  law,  limit- 

are,  in  particular,  the  cases  of  Meggott  v.  MtUs  (a),  .        .        ^. 

and  DoiCev.  Holdsworth{b).     The  creditor,  in  each  tor's  option  to 
of  these  cases,  elected,  ex  postfactOy  to  apply  the  pay-  ^\^^  time  of 
ment  to  the  last  debt.     It  was,  in  each  case,  held  in-  payment, 
competent  for  him  so  to  do.      There  are  but  two 
grounds  on  which  these  decisions  could  proceed ; — 
either  that  the  application  was  to  be  made  to  the  oldest 
debt,  or  that  it  was  to  be  made  to  the  debt  which  it 
was  most  for  the  interest  of  the  debtor  to  discharge. 
Either  way,  the  decision  would  agree  with  the  rule  of 
the  civil  law,  which  is,  that  if  the  debts  are  equal,  the 
payment  is  to  be  applied  to  the  first  in  point  of  time — 
if  one  be  more  burthensome,  or  more  penal,  than 
another,  it  is  to  it  that  the  payment  shall  be  first  im- 
puted.    A   debt   on   which  a  man  could  be  made  a 
bankrupt,  would  undoubtedly  fall  within  this  rule. 

The  Lord  Chief  Justice  of  the  Common  Pleas  ex- 
plains the  ground  and  reason  of  the  case  of  Dowe  v. 
Iloldsworth  in  precise  conformity  to  the  principle  of 
the  civil  law. 

(a)  Ltl.  Raym.  ?87.  (fi)  Peako  N.  P.  64. 
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1817;  ^  Then»  after  having  introduced  this  recital,  and  after 

having  stated  that  he  had  suffered  a  common  recovery, 
Lord  Orford  puts   a  negation  upon  his  own  right,  by 
V.  Miyingt  ^^  But  the  said  George  Earl  of  Orford  is  willing 

!w^  nX^  **  and  desirous  that  the  same  premises  should  continue 
^  and  remain  in  the  family  and  blood  of  the  ssaA  Samuel 
**  JRolle.**  He  could  not,  by  any  artificial  means  what- 
soever, have  shown  a  more  express  negation  of  the  right 
heirs  of  the  Walpoles^  than  by  these  important  words. 
And,  when  connected  with  the  words  which  follow, 
**  In  consideration,  &c."  they  amount  to  the  clearest  de- 
monstration of  an  intention  to  give  to  the  right  heirs  of 
Samuel  BoUe^  as  descriptive  of  other  persons  than  him- 
self. Now,  that  a  recital  is  to  be  taken  into  consider- 
ation upon  the  construction  of  deeds,  appears  from  several 
cases.    See  Moore  v*  Magrath  (a). 

But  it  is  said  the  deed  does  nothing.  In  my  view,  it 
does  every  thing.  It  was  Earl  Georges  intention,  white 
he  lived,  to  keep  as  much  dominion  as  possible  over  the 
property,  at  the  same  time  marking  his  destination  of  it, 
after  his  death,  to  those  for  whom  he  was  bound  to  pro- 
vide. And  then  after  advancing  the  rules  of  law  in  op- 
position to  our  going  into  the  intention,  they  pretend 
that  this  is  a  gift  to  himself.  ^  Does  he  name  himself  in 
it  ?  Does  he  not  say,  it  is  not  for  himself,  but  for  his 
relations  ?  Does  it  not  mean  to  provide  for  the  Rolies, 
and  not  for  the  Walpoles  ? 

But  they  say,  "  It  is  worth  nothing ;  it  was  all  left  in 
**  his  own  power."  Granted.  It  was  what  he  meant. 
He  merely  says,  *<  I  will  not  trust  to  the  chances  of  ac- 
**  cident — I  may  die  unprepared— I  will  make  a  testa- 
"  mentary  deed,  (as  it  has  been  properly  called,) — I 

(a)  Cowp.  9. 
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You  arc  not  to  take  the  account  backwards,  and  strike 
the  balance  at  the  head,  instead  of  the  foot,  of  it.  A 
m^n's  banker  breaks,  o>ving  him,  on  the  whole  ac- 
count, a  balance  of  £1000.  It  would  surprise  one  to 
hear  the  customer  say,  ''  I  have  been  fortunate  enough 
to  draw  out  all  that  I  paid  in  during  the  last  four 
years;  but  there  is  .f^lOOO,  which  I  paid  in  five  years 
ago,  that  I  hold  myself  never  to  have  drawn  out ;  and, 
therefore,  if  I  can  find  any  body  who  was  answerable 
for  the  debts  of  the  banking-house,  such  as  they  stood 
five  years  ago,  I  have  a  right  to  say  that  it  is  that 
specific  sum  which  is  still  due  to  me,  and  not  the 
£1000  that  I  paid  in  last  week."  This  is  exactly  the 
nature  of  tiie  present  claim.  Mr.  Clayton  travels 
back  into  the  account,  till  he  finds  a  balance,  for  which 
Mr.  Dtvajpus  uas  re^^ponsible ;  and  then  he  says, — 
"  That  is  a  sum  which  1  have  never  drawn  for.  Though 
standing  in  the  centre  of  the  account,  it  is  to  he  con- 
sidered as  set  apart,  and  left  untouched.  Sums  above 
it,  and  below  it,  have  been  drawn  out ;  but  none  of 
mv  drafts  ever  reached  or  affected  this  remnant  of  the 
balance  due  to  me  at  Mr.  Devaynes*^  deatlv"  What 
boundary  would  there  be  to  this  metholTof  re-mould- 
ing  an  account  ?  If  the  interest  of  the  creditor  re- 
quired it,  he  might  just  as  well  go  still  further  back, 
and  arbitrarily  single  out  any  balance,  as  it  stood  at 
any  time,  and  say,  it  is  the  identical  balance  of  that 
day  which  still  remains  due  to  him.  Suppose  there 
had  hoon  a  former  partner,  who  had  died  three  years 
lieforc  Mr.  Dtcui/ms — What  would  hinder  Mr.  Clai/^ 
ton  from  saying,  '^  Let  us  see  what  the  balance  was  at 
his  death  ? — 1  iiave  a  right  to  say,  it  still  remains  due 
tome,  and'  his  representatives  are  answerable  for  it ; 
for,  if  you  examine  the  accounts,  you  will  find  I  have 
always  had  cash  enough  lying  in  the  house  to  answer 
my  subsequent  drafts;  and,  therefore^  all  the  payments 
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y^^y!^      this  I  answer,  that  by  law  and  justice,  the  Comt  is  iO 

Cholmomde-  ^^^  ^^^  ^  construction,  unless  it  is  impossible  to  put  21 

LSY  construction  upon  it.     If  it  be  capable  of  any  construe- 

^*  tion,  it  is  the  duty  of  the  Judge  to  find  it  out,  as  Lord 

and  Others.    Hardwicke  did  in  MinshuU  v.  MinshuU,  and  as  Judges 

in  all  times  have  done.  ^  The  sense  of  words  is  to  be 
**  sought  out  by  the  calls  and  occasions  of  speaking  them. 
**  Verba  debent  inteUigi-  secundum  subjectam  materiam!* 
Now  what,  in  this  case,  were  ^'  the  call  and  occasion  of 
*^  speaking  ?'  To  provide  for  the  settlor's  relations  of 
the  blood  of  the  RoUes,  He  has  not  provided  for  them 
in  any  manner,  unless  this  is  a  provision. 

There  never  was  a  case  that  has  less  bearing  than  that 
of  Moselley  v.  Massey  (a),  because  the  Judges  showed 
most  clearly  that  there  was  a  total  absence  of  intention ; 
the  mind  was  active  with  reference  to  other  points  of 
the  will,  and  was  passive  in  reference  to  the  gift  '^  to  the 
'*  right  heirs."  I  will  mention  another  case  to  show 
that  words  are  not  inflexible, — that  rules  of  law  will 
bend  to  the  intention.  In  the  case  of  Roe  v.  Quarts 
ley  (6),  a  devise  to  the  right  heirs  of  husband  and  wife 
was  held,  from  the  relation  of  the  parties,  to  be  a  gift  to 
the  right  heirs  of  their  bodies,  and  that  the  children 
took  by  way  of  purchase.  That  is  enough  for  my  pur- 
pose, which  is  to  show  that  there  is  no  magic  in  w6rds. 
S'ou  must  find  out  the  intention,  and  give  it  effect,  and 
then  you  become  wise  expositors. 

In  Worsley  v.  Johnsoti  {c%  the  wife  was  excluded  &om 
taking  under  the  statute  of  distributions,  by  a  restricted 
sense  of  the  word  <^  relations ;"  because  it  was  impro- 
bable the  testator  coidd  have  meant  her  to  take^  having 

(a)  8  East,  149.  (c)  3  Atk.  761.     . 

(6)  1  T.  R.  630. 
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fund,  out  of  which,  notwitl]s(andin<]^  Devaynes*^  death,  18tG. 

his  drafts  were  to  continue  to  be  paid.     For  he  drew, 
and  that  to  a  considerable  extent,  when  there  was  no 
fund,  except  this  balance,  out  of  which  his  drafts  could     Noble,  &c. 
be  answered.     What  was  there,  in  the  next  draft  he  ' 

drew,  which  could  indicate  that  it  was  not  to  be  paid        ''Ayton  s 
out  of  the  residue  of  the  same  fund,  but  was  to  be  con-  eent  the  balance 
Fidered  as  drawn  exclusively  on  the  credit  of  money  in  hand  at  D:% 
more   recently  p^id   in  ?      No   such   distinction   was  death,  must  be 
made  ;  nor  was  there  any  thing  from  which  it  could  be  considered  as  an 
inferred.     I  should,  therefore  say,  that,  on  Mr.  Clatf-  e»^P>^8  declara. 

/ow's  express  authority,  the  fund  was  applied  in  pay-    '*^"  **  '"• 

,     /,  .      ,     ^     .      '  1       •        u-  u  .u  tention  that 

ment  of  his  drafts  in  the  order  iii  which  tqey  were    ,    f    #i  rK    Id 

presented.  I,e  applied  in 

payment,  not 
But,  even  independently  of  this  circumstance,  I  am  only  of  the 
of  opinion,  on  the  grounds  I  have  before  stated,  that  drafts  so  drawn, 
the  Master  has  rightly  found  that  the  payments  were  ^"^  ^}  *^®  ^^^'' 

to  be  imputed  to  the  balance  due  at  Mr.  Devat/nes'a  f ^^'"K  drafts, 
J      .  1    .  ,11  ,         1       ,  '^      ^     m  the  onier  m 

death,  and  that  $uch  balance  has,  by  those  payments,  ^jjj^j^  ^x^ev 

been  fully  discharged.  ^e^  presented. 

The  Exception  must,  therefore,  be  over-ruled. 


Sir  Thomas  Baring  (as  Executor  of  Wigglesworlh^)        j^iy  54^ 
represented   the  (claims  of  those  creditors   who   bad       Creditors,  in 
stock  standing  in  the  names  of  the  partners,  or  of  one  respect  of  stock 
of  them,  which  was  sold  in  the  lifetime  of  Devaynes^  standing  in  the 
without  the  knowledge  of  the  creditors,  and  the  pro-  """^^  ®^  ^® 

ceeds  applied  to  the  use  of  the  partnership.  partners,  which 

•  '  was  sold  in 

brea^  of  tmst^ 
The  Master  reported  his  opinion  to  be,  that  the  ^nj   ^1,^    p^. 

estate  of  Devaynes  was  liable  to  pay  to  the  cr  ^^r3  ceeds  applied  to 

the  value  of  the  stock  at  the  date  of  hie  Report  the  lyse  of  the 
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1817.         to  weigh  them  in  scales?     Are  we  to  give  them  one 
meaning,  when  they  are  capable  of  another  ? 

CiiOLMONDE'- 
X«BY 

o.  The  deed  itself  recites,  that  ^^  doubts  bad  arisen.^ 

S^n  K^^      We  must  suppose  that  Earl  Horace  participated  in  those 
doubts ;  and,  so  participating,  he  nevertheless  executes 
the  deed  to  remove  them.    How  can  it  be  said,  that  he 
knew  the  doubts  were  nugatory,   and  that  he  there- 
fore confirmed  the  estate,  meaning  to  do  nothing  but 
to  make  a  show  of  generosity  at  no  expense?    On  the 
contrary,  the  execution  of  the  deed,  for  the  purpose  of 
removing  any  objection,  is,  of  itself,  the  strongest  evi- 
dence that  he  would  have  done  the  same  if  he  had 
known  of  the  existence  of  the  other  objection.     Take 
the  recitals  together,  and  what  do  they  amount  to? 
<<  I  admit,  there  is  an  intention  in  your  favour.    I  ad- 
<<  mit  your  title  as  maternal  heir.     The  only  question 
<^  is,  whether  there  has  been  a  revocation  of  that  by  the 
*'  mortgage  ?     If  there  has,  I  shall  not  avail  myself  of 
<*  it;  and  I  will  not  only  confirm  the  deed  of  1781,  but 
<<  I  will  go  further,  and  confirm  all  the  uses  in  your 
"  settlement." 

III.  I  next  come  to  the  point  of  Acquiescence.  The 
doctrine  of  Acquiescence  I  take  to  be  distinct  from  the 
doctrine  of  the  limitation  of  time  in  analogy  to  the  sta- 
tute. As  to  Acquiescence,  the  Court  has  no  fixed  time. 
It  judges  from  circumstances  and  convenience;  and 
therefore,  in  some  instances,  a  less  period  than  twenty 
years,  (as  in  Swanston  v.  Haven  (a),  fifteen  years  acqui- 
escence in  the  case  of  husband  and  wife,)  has  been  held 
to  bar.  And  see  Nicholk  v.  Leeson  (i),  Stockley  v. 
Stockley  (c),  Jame$  v.  James  (d).  Earl  of  Portsmottth  v. 

(a)  3  Atk.  105.  '         (c)  1  Ves.  and  B.  29. 

(b)  3  Atk.  575.  {d)  1  Eq.  ab.  123.  pi.  U. 
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or  bis  Executors,  except  by  a  deficiency  in  the  amount  1816. 

of  stock  reniaiiiino:  in  the  name  of  Noble,  _ 

^  Devaynes 

V. 

Thf  Report   proceedt^d  to  state,  that  the  amount  of     Noble,  &c. 
stock    beloniriiii*;  \o   fVigs:l('s worth's  estate,   including  JT  , 

'    "  /^/-»/-'  a/\r\     "-^'^l^^  «i    CASE* 

the  accumulations  at  jL/fr^j^we^  s  death,  was  X 20,200, 
acrordiii*^  to  the  entries  in  the  passage-book  from  time 
to  time  delivered  to  the  Executors,  and  as  was  ac- 
cordingly supposed  by  the  Executors  to  be  the  feet ; 
that  it  appeared  by  the  accounts  rendered  since  the 
bankruptcy,  that  X'24,G0O,  (part  thereof,)  had  been 
sold  in  Deva^fies's  lifetime,  and  that,  at  the  time  of  his 
death,  the  whole  amount  of  stock  remaining  in  the  name 
oi  Noble  in  the  books  of  the  bank  was  f  1030,  which, 
together  with  stock  subsequently  purchased  by  the 
partnership  to  the  amount  in  the  whole  of  £5000,  was 
shortly  afterwards  transferred  by  Noble  to  a  gentleman 
of  the  name  of  Keen^  in  satisfaction  of  a  like  amount 
of  stock,  the  property  of  the  said  Keen,  which  had, 
prior  to  Devaynes's  death,  been  standing  in  the  name 
of  Nobley  in  the  manner  above  represented. 

From  these  and  other  circumstances  mentioned  in 
the  Report,  the  Master  found  that  the  whole  £26,200 
had  been  sold  out  in  Devaynes^a  life,  and  the  proceeds 
applied  to  the  use  of  the  partnership,  as  aforesaid  ;  the 
partners  in  the  mean  while  regularly  accounting  for 
the  dividends  as  received  by  them  ;  and  the  Executors 
supposing,  during  the  whole  of  Deraynes's  lifetime, 
and  until  after  the  bankruptcy,  that  the  stock  was  still 
remaining. 

In  support  of  the  exceptions  taken  by  Devaynes^s 
representatives,  it  was  contended  that,  the  stock  stand- 
ing in  the  name  of  Noble  alone,  with  the  knowledge 
and  cousent  of  the  customers,  he  alone,  and  not  the 
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1816.  partnership,  was  responsible  for  the  loss  of  it;  and 

also  that,  supposing  the  other  partners  to  be  liable, 
yet,  to  the  extent  of  the  £lObO  stock  remaining  in 
Noble,  &c.      the  house  at  Devat/nes^Q  death,  his  estate  was   not 

answerable. 


Devaynes 

V. 


Baring's  case. 


The  Master  of  the  Rolls. 

This  is  tQo  clear  upon  the  Mastered  Report  to  t€* 
quire  any  argument  in  support  of  his  finding.     The 
partners  appointed  Noble  to  buy  the  stock  ;    it  was 
invested  in  his  name ;  and  the  utmost  that  can  be  al- 
leged with  regard  to  Wiggtcsworih  is,  that  he  knew  that 
fiict.     Now,  the  only  question  that  could  arise,  as  to 
that,  would  have  been  how  the  case  would  have  stood  if 
Noble  exclusively  had  sold  the  stock,  and  had  embezzled 
the  money ;  whether  the  fact  of  JViggl€8tcoriK*s  know- 
ledge that  he  had  been  so  appointed  would  have  made 
him  answerable  for  the  loss.    But,  inasmuch  as  the 
money  was  employed  for  the  benefit  of  the  partnership^ 
being  tarried  immediately  into  their  books,  it  is  impos- 
sible that  question  can  arise  ;  for  the  partners  had  the 
benefit  of  the  breach  of  trust,  and  they,  subsequently, 
in  the  accounts  which  they  rendered  to  WigglesworiV% 
]Kxecutors,  falsely  represent  the  stock  as  still  con- 
tinuing in  the  name  of  Noble^  and  give  credit  for  the 
dividends  as  if  the  stock  were  still  in  specie. 

There  can  be  no  doubt  that  the  breach  of  trust  is 
imputable  to  the  partners,  and  that  the  debt  is  a  part- 
ner ship  debt. 

Then,  as  to  the  last  objection,  that  th^  Master  was 
not  warranted  in  finding  that  the  whole  stock  waa  sold 
out  at  Mr.  Devai/nes*^  death,  the  Master  has  not,  in- 
deed, conclusive  evidence,  but  be  has  fiur  presumptive 
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Detaynes 

V. 


evidence,  from  which  the  inference  might  be  drawn ;  \?^?* 

for  it  is  clear  they  had  not  left  stock  enough  to  answer 
the  demands  both  of  Sir  Thomas  Baring  and  Mr. 
Keen  /  and,  inasmuch  as  they  found  it  necessary  to     Noble,  &c. 
make  an  investment  immediately  for  the  purpose  of  ,  ^ 

answering  Mr.  Keen'*s  stock,  it  was  reasonable  to  con- 
clude that  this  stock  which  Was  left  remaining  was 
no  stock  that  cotild  be  said  to  belong  to  Sir  Thomas 
Baring.  They  maintain  by  the  exception,  that  the 
Master  ought  to  have  found  that  the  whole  of  Sir 
Thomas  Baring*^  stock  was  not  sold  out  in  the  lifetime 
of  Mr.  Devaj/nesj  but  that  the  isum  of  J^  1050  was  sold 
out  by  Mr.  Nobie  after  his  decease.  But  what  evi- 
dence have  they  to  produce  in  support  of  that  proposi- 
tion, or  that  would  justify  sutih  a  finding  ?  The  pre^ 
sumption  is  the  other  way. 

Therefore,  this  Exception  must  be  over-ruled. 


Another  Exception  was  taken  by  Sir  Thomas  Baring 
on  the  ground  that  he  was  entitled  to  have  the  stock 
specifically  replaced,  or,  in  other  words,  to  be  placed 
by  Dcxai/nes^  estate  in  the  situation  he  would  have 
been  in  if  no  breach  of  trust  had  been  Committed ;  and 
that  he  was  not  bound  to  accept  the  present  value,  ac- 
cording to  the  Master's  Report,  although  it  mjght  be 
either  more  or  less  beneficial  under  the  circumstaDcet. 

Sir  S.  Romilljf  and  Shadwellj  in  support  of  this 
Exception. 

The  Master  of  the  Rolls. 

In  all  these  cases,  an  election  is  ^ven  to  consider  it 
sis  a  debt^  or  to  have  it  replaced. 

[Exception  allowed.] 


616 


CASES  IN  CHANCERY. 


1816. 
Devaynes 

V. 

Noble,  &c. 
Houlton's 

CASE. 

Deposit  of 
bills  with  the 
house  10  D.'s 
lifetime,  which 
were  sold  by  the 
house,  part  in 
his  lifetime,  and 
part  after  his 
death.     The 
estate  of  D.  is 
not  answerable 
in  respect  of  the 
latter,   though 
in  this  particular 
case  it  appeared 
that  the  party 
who  deposited 
them  had  no 
notice  of  the 
death  of  D. 


Mr.  Noulton^B  case,  sing^ly,  differed  from  all  the  rest, 
in  the  circumstance  that  be  did  not  know  of  Devaynes's 
death^  but  dealt  under  the  impression  that  he  was  alive, 
and  continued  in  the  firm.    The  natare  of  his  trans- 
actions with  the  partnership  was  that  he  deposited 
bills  with  the  house  in  Devaynes*%  lifetime,  part  of 
which  were  sold  by  the  bouse  before,  and  part  after 
Devaj/nes*s  death.     As  to  his  case,  the  Master  re- 
ported in  favour  of  his  claim  for  the  bills  sold  in  De- 
vaynes^s  lifetime,  but  disallowed  it  in  respect  of  such 
as  were  sold  by  the  surviving  partners  after  Devaynes^^ 
death,  considering  the  (act  of  his  being  ignorant  of 
that  event  as  immaterial,  and  not  making  any  difference 
in 'the  case. 

The  Exception  taken  was,  ^^  for  that  the  Master  had 
reported  his  opinion  to  be  that,  as  to  jE;734,  part  of  the 
balance  of  <i§4S56  mentioned  in  the  report,  (being  the 
amount  of  the  principal  sum  of  £100  secured  by  two 
exchequer  bills  for  £200  and  £300  respectively,  and 
of  such  interest  thereon  as  was  included  in  the  said 
balance,)  the  Testator  William  Devai/nes^s  estate  is 
not  liable  for  or  chargeable  with  the  same,  the  said 
two-  bills  having  been  sold  by  the  surviving  partners 
after  the  death  of  the  said  Testator ;  whereas  the 
Master  ought  to  have  reported  that  the  estate  of  the 
said  Testator  is  liable  for  and  ought  to  be  chai^ged 
with  the  said  sum  of  £734.'' 


Ifeald^  in  support  of  the  Exception. 

This  case  is  to  be  considered  as  distinct  from  anjr 
question  relating  to  a  breach  of  trust.  It  is  not  like  a 
case  where  property  is    deposited   in  the  hands  of 
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Trustees  who  are  independent  one  of  another,  who  do  181C. 

not  enter  into  any  engagement  witli   respect  to  the      ^-^^^*/^^W^ 
conduct  of  each  otl»er,  and  n ho  receive  it  as  a  mere       Devaynes 

Vm 

deposit.     These  bills  were  not  placed  in  the  hands  of     j^'qble  &c. 

persons  in  that  situation,  hut  with  partners  engaging 

for  the  honesty,  and  trust-worthiness,  and  solvency  of        ^^'^J^^^'* 
each  other,  as  in  a  trading  transaction.     I  admit  it  to 
be  otherwise  in  the  case  of  Trustees,  where  the  estate 
of  the  deceased  is  clearly  not  liable  for  a  breach  of 
trust  committed  by   the   survivors,    as,  for   instance, 
for  their    neglecting   to  renew  a   lease,    or   to   pro- 
vide   a  fund   for    that    purpose.      But  here,    at   the 
time  when  Mr.  Houlton   deposited   these   exchequer 
bills,  the  agreement  was  to  return  them,  or  other  bills 
in  lieu  of  them  when  paid  off  by  government.     If  thej 
had  entered  into  a  written  agreement  for  this  purpose, 
there  can  be  little  doubt,  according  to  the  cases  cited^ 
(Ldinc  V.  Williams y  &c.)  that  Deva^nes^s  estate  would 
be  considered  liable,  whether  the  misapplication  was 
his  own  act  in  his  lifetime,  or  the  act  of  his  partners 
after  his  death.     Then,  where  is  the  distinction,   in 
this  case,  between  a  written  and  a  verbal  agreement  ? 
But  there  are  the  entries  in  the  passage-book,  which 
amount   to  something  like  a  written  agreement ;  and 
the  Master's  report  expressly  states  that  there  was  an 
agreement.     What  has  there  been  to  put  an  end  to 
this  agreement  ?     As  I  construe  the  Lord  Chancellor's 
words  in  Ex  parte  Kcndaly  they  mean  to  say  that,  in 
the  case  of  a  cash  balance,  where  three  partners  come 
to  an  agreement,  and  one  dies,  his  estate  must  in  equity 
make  good  a  breach  of  that  agreement ;  and,  if  so  in 
the  case  of  a  cash  balance,  what  is  there  to  distinguish 
that  from  the  deposit  of  a  security  ? 

Now,  suppose  these  bills  had  in  Devaynes^s  lifetime 
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l8l6. 


Devaynks 

V, 

Noble,  &c. 
Houlton's 

C1SS« 
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beeti  deposited  by  tli^  partnerdiip  with  tbeir  hrofcer 
ibl*  the  purpose  of  b^ing  sold,  and  that  (hey  were  not 
actually  sold,  or  the  produce  not  actually  receiTed  by 
the  house,  till  after  Decaynts^B  death ;  in  thai  case^ 
his  estate  would  not  have  been  beoefii^d  by  the  pro- 
duce^ The  misfi[pplication  of  the  bills  was  not  the 
giving  them  to  the  broker,  because,  till  they  were  sold^ 
Mr.  Houlton  might  baVe  got  them  back.  Then,  if 
the  receipt  of  the  money  is  the  act  to  be  looked  to,  it 
will  be  difficult  to  say  upon  what  principle  Devaynes'i 
estate  cah  be  made  liable.  Suppose  the  case  of  any 
specific  property  placed  in  the  halids  of  the  partner- 
ship, and  that  Dccaynes  had  raised  money,  in  bis  life- 
time, by  depositing  it  in  the  hands  of  a  third  person,—^ 
say  to  the  amount  of  J^IOOO, — and  that,  after  bis  death, 
that  third  person  advanced  to  the  surviving  partners 
another  £1000  on  the  same  security.  It  could  not  be 
said  that  Devatfnes*^  estate  was  not  liable  for  the  first 
£1000,  That  has  been  already  decided.  Then,  ooutd 
it  be  said  that  the  creditor  mUst  look  to  bis  estate  for 
the  one  £1000,  and  resort  to  the  commission  for  the 
other?  No  such  distinctions  could  be  made  if  the 
agreement  Were  considered  as  binding  on  JDevaynes*^ 
estate  in  the  first  instance ;  but  otherwise  there  is  no 
limit  to  the  questions  that  would  arise  in  every  inuigiD-> 
able  case. 


If  the  surviving  partners  are  to  be  considered  as 
solely  responsible,  the  law  must  be  the  same,  in  vrlmA* 
ever  way  the  bills  may  have  been  disposed  oC  Thas 
Mr.  Houlton  could  not  have  followed  DcoaymeM^t 
estate,  even  if  the  balance  due  to  Devaynes  ftom  the 
surviving  partners  had  been  paid  by  them  oat  of  the 
produce  of  these  very  exchequer  bills.  Thus  his  estate 
would  actually  be  benefited  by  the  breach,  of  trust  com- 
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mitted,  and  yet  the  party  injured  have  no  remedy  1816. 

against  that  estate. 


619 


That  an  agreement  entered  into  with  all  the  partners 
should  be  enforced  against  all,  appears  the  plainer 
from  the  impossibility  of  the  customers,  especially 
those  resident  at  a  distance,  all  knowing  of  the  de- 
cease of  a  partner  at  the  moment  when  it  happens.  In 
this  case,  the  creditor  says  to  Devaj/nes^s  Executors^  I 
gave  these  exchequer  bills  to  your  Testator  to  keepw 
Where  are  they  ?  I  am  informed  that  the  sunriving 
partners  have  misapplied  them  ;  but  I  have  had  no  ac« 
count ;  I  know  nothing  of  any  breach  of  trust ;  I  only 
expect  that  they  should  be  forthcoming. 

[TAe  Master  of  the  Rolls 

Deferred  giving  his  judgment  on  this  Exception  un- 
til after  the  following  cases  of  Mrs.  Johnes  and  Mrs. 
Brice  should  have  been  heard.] 


Devaynbi 

V. 

Noble,  &c. 

HoULTOV*S 
CASS* 


Mrs.  Johnes*^  case  was  that  of  a  creditor  at  De»  ^^  ^^' 

vaj/nes^H  death,  in  respect  of  a  cash  balance,  who  con*  •'^"^Ks'i  cai b. 
tinned  to  deal  with  the  surviving  partners  by  paying 
to,  and  receiving  from  them,  whereby  the  cash  balance 
was  sometimes  reduced,  and  sometimes  increased,  but 
upon  the  whole  reduced.  This  class  of  creditors  also 
deposited  exchequer  bills  after  Dcvaj/nes*fi  death  with 
the  surviving  partners,  who  sold  tbem  and  converted 
the  money  to  their  own  use. 

The  Master  disallowed  her  claim,  in  reject  both 
of  the  cash  balance  and  the  exchequer  bills. 
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1816.  The  counsel  for  Mrs.  Johnes  declined  to  argue 

the  first  of  these  exceptions  as  not  sustainable;  the 
,,  '  second  was  under  the  same  circumstances  with  the 

Noble,  &c.     following: — 


JoONEi's    CASE. 


Brice's  case.       ^^i^  was  the  case  of  a  creditor  who,   during  De- 

vat/nes's  lifetime,  deposited  with  the  house  India  bonds, 
which  were  sold  by  the  surviving  partners.  The  case 
differed  from  Mr.  Houlloh's  in  the  circumstance  that 
the  creditor  had  notice,  in  the  ordinary  way,  of  i>f- 
taynes^s  death. 

The  Master  reported  that  Detaj^nes^s  estate  was  not 
liable  to  the  payment  of  these  India  bonds,  because 
the  breach  of  trust  was  committed  by  the  surviving 
partners. 

Bell  and  Palmer,  in  support  of  the  Exception. 

Fonblanque,  for  the  Assignees  of  the  surviving 
Partners. 

Bankers  who  have  the  management  of  property  in 
the  funds  derive  an  advantage  from  the  commission  on 
the  different  transfers.  They  are  not,  therefore,  in 
the  situation  of  mere  naked  trustees,  but  are  persons 
holding  under  a  specific  contract  made  with  them  in 
their  partnership  capacity ;  as  much  a  joint  and  se- 
veral contract  as  in  the  case  of  money  lent. 

'The  doctrine  of  the  civil  law,  as  applicable  to  such 
cases,  is  laid  down  in  the  following  words :  ^  If  two  or 
more  persons  are  become  depositaries  of  one  and  tk 
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same  thing,  each  is  answerable  for  the  whole.    For  the  1816. 

thing  deposited  is  not  restored  unless  it  be  restored  en- 
tire ;  and  they  shall  be  answerable  for  one  another  in 
caseofany  fraud  committed  byany  oneof  them.  Neither  Noble,  &c. 
will  the  action  that  is  brought  against  one  of  the  deposi- 
taries take  away  the  right  of  afterwards  suing  all  the 
rest,   until  the  whole  thing  is  restored"  (a). 

Now,  if  these  partners  were  joint  depositaries,  sup* 
posing  Mr.  D(xaj/nes  had  retired,  and  a  dissolution  of 
partnership  had  taken  place  by  agreement,  would  he 
not  be  bound,  though  he  meant  to  give  up  that  trust, 
and  no  longer  to  be  responsible  for  the  deposit,  to 
have  given  notice  to  the  persons  who  made  the  deposit? 
Nczcsome  v.  Coles  (b).  And  in  Graham  v.  Pope{c)y  it  is 
laid  down,  that  it  is  incumbent  on  persons  dissolving  a 
partnership  to  send  express  notice  of  such  dissolution 
to  all  the  persons  with  whom  they  then  had  dealings ; 
and  that  a  general  notice  in  the  Gazette  is  not  suf- 
ficient. 

Then,  are  not  the  Executors  bound  to  send  the 
same  notice,  in  the  case  of  a  partner  dying,  that  the 
partner  himself  would  be   bound  to  send  in  case  of 

retiring. 

[The  Master  of  the  Rolls. 

If  the  doctrine  cited  from  the  civil  law  be  the  law 
of  this  coiintry,  you  have  your  legal  remedy  against 
Mr.  Dcvrrj/nrs'ti  representalives.] 

(a)  Domat.  Lib.  I.  (it.  7.  (6)  2  Campb.  G17. 

sect.  1.  art.  1  4.  (t)  Pcake  N.  P.  154. 
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For  ike  Assignees. 

It  is  rather  an  equity  in  the  administration  ot  the 
civil  law;  and,  if  so,  tl\ere  is  no  medium  throuj^b 
which  it  can  be  rendered  available  io  us  but  that  of  a 
Court  of  Equity.  It  is  stated  as  being  the  rule  of  the 
civil  law,  and  we  draw  largely  from  the  civil  law  upon 
this  subject. 

For  the  Master'n  Report. 

The  civil  law  does  not  lay  down  that  the  contrad 
survives. 


In  support  of  the  Exceptiont. 

That  is  another  point.  We  have  shewn  that  the 
legal  rights  survive,  although  the  interest  does  not. 
The  question  is.  How  that  interest  ia  to  be  dealt 
with.  A  court  of  law  can  deal  with  it  on  an  action  of 
account  between  the  parties;  bat,  between  creditors 
and  the  representatives  of  a  deceased  partner,  the  only 
resort  is  to  a  Court  of  Elquity. 

The  Master  of  the  Rolls,  [stopping  the  counsel 
for  Devaynes*^  representatives.] 

If  there  be  no  remedy  at  law  against  the  Executors 
of  Mr.  jDevaj/neSf  I  am  at  a  loss  to  underatand  the 
equity  on  which  this  Court  is  to  interpose  to  make 
good  the  lo8s  against  Mr.  Devaj/,n€k*s  estate.  It  has 
not  been  incurred  by  anything  that  he  did  or  neglected 
to  do.  The  bills  were  safely  kept  as  long  as  he  had  any 
thing  to  do  with  them.    From  the  act  of  placing  them 
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in  the  custody  of  a  partnership,  it  followed  that,  upon  1816. 

the  death  of  one  of  the  partners,  they  would  fs^ll  into 

tlie  possession  of  the  surviving  partners.    Mr.  Houlton 

himself,   therefore,   has  virtually  placed  them   there.      Noble,  &c, 

Mr.  Devaynes^s  Executors  could  not  take  them  away.  ' 

Mr.  Devaynes  could  not  direct  his  Executors  to  take 

them  away;  and,  though  Mr.  Devat/nes  has  neither  been 

personally  instrumental  in  the  loss,  nor  |>ersonally  ber 

nefited  by  it,  nor  could  have  prevented  it,  yet  it  is 

contended  that  it  is  upon  his  estate  the  loss  ought 

to  be    thrown,  and    that  by  a  Court  of  flquity.     I 

apprehend)  however,  that  it  would  be  the  reverse  of 

equity  to  throw  the  loss  on  his  estate  in  such  a  ease 

as  the  present.     It  might  be  as  well  contended  that, 

if  they  had  thrown  the  bills  into  the  fire,  or  lost  them 

by  negligence,   Mr.  Devat/nes  would  be  responsible 

for  such  act  of  negligence.     He  had  no  more  to  do 

with  the  sale  of  the  bills  than  he  would  have  had  to 

do  with  a  loss  occasioned  by  such  means  as  these. 

I  am  clearly  of  opinion  that  these  Exceptions  must 
be  over-ruled. 


Sir  John  Palmer^s  case  was  that  of  a  creditor  of  Palmer's  case. 

the  house  at  Devaj/nes^s  death,  who  afterwards  con-        ^*^h  ^0. 

tinued  to  deal  with  the   surviving  partners  by  both      Creditors  at 

drawing  out  and  paying  in  money,  whereby  the  debt  ^"®"^^'***^'^*> 

due  to  the  creditor  was  increased,  but  never  at  any  ^  ^  ^^^  '""^ 

,  '  "^  to  deal  with  the 

time  reduced.  .  . 

surviving    part* 

ners,  both  by 
As  to  this  class,  the  Master  was  of  opinion  that  drawing  out 

every  payment  made  by  the  surviving  partners  must  and  paying  in 

be  applied  in  reduction  of  the  balance  due  by  the  inoney,whercby 
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described  as  the  grantor's  relations  "of  the  blood  of  the 
<<  JRoUeSf**  and  because  his  issue  would  take  equally,  whe- 
ther he  had  or  had  not  executed  the  deed  in  question. 

We  are  not,  therefore,  obliged  to  have  recourse^  to 
any  loose  conjecture  to  establish  our  construction.  I 
grant  that  the  limitation,  in  the  manner  that  we  contend 
for  it,  can  only  take  effect  by  way  of  contingent  re- 
mainder. I  also  admit  the  preference  which  is  attri- 
buted, in  the  contemplation  of  law,  to  vested  over 
contingent  remainders,  when  it  is  possible  that  the 
intention  can  be  carried  into  effect  in  conformity  to 
such  preference.  But  that  rule  is  not  to  operate  so 
as  to  exclude  an  ascertained  object  of  the  grantor's  in- 
tention. 

This  is  not  a  limitation  to  the  heirs  of  the  grantor, 
but  to  the  heirs  of  another  person,  the  grantor  himself 
happening  to  be  the  heir  of  that  person.  There  is  no  ^ 
limitation  to  the  ancestor.  If  there  were,  I  admit  that 
it  would  be  impossible  to  construe  the  words  in  any 
sense  but  such  as  would  give  an  estate  to  the  ancestor. 
But  this  is  a  limitation  which  describes  as  much  the 
person  to  take  as  it  denotes  the  quality  of  estate  to  be 
taken :  it  therefore  becomes  necessary  to  see  who  was 
the  person  intended;  and,  for  that,  the  Court  must  look 
at  the  whole  deed,  and  all  its  parts.  In  that  view,  the 
recital  becomes  important,  not  so  as  to  prevail  if  at 
variance  with  the  operative  part  of  the  instrument,  but 
as  it  tends  to  explain  that  which  is  doubtful,  viz.  who 
was  the  person  intended. 

II.  Horace  Earl  of  Orford^  being  of  full  age,  perfectly 
cognizant  of  his  rights,  of  the  line  of  inheritance,  and  of 
the  pedigree^  sees  Lord  Clinttm  enter,  under  the  deed  of 
1781,  and  snffnrs  it  without  a  contest,  although  himself 
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The  Master  reported  that  the  value  of  the  stock         l»l«. 
should  be  ^iven  credit  for,  as  if  to  be  sold  at  the  date 
of  his  report;  and  the  only  exception  taken  iras  the    ^       '^  * 
general  exception  of  D€vayne8'%  representatives,  that    Noble,  ftc. 
their  Testator^s  estate  had  been  released  by  the  sub-  ~        , 

-  WAKOE  ft   CAIE* 

sequent  dealings.  tontof  thettoek 

sold  beyond  the 

In  support  of  the  Exception^  amoaat  of  the 

debt  due  to  the 

It  was  contended  that  the  partners  had  a  right  to  pftitn«Tfthlp  in  * 
sell  out  this  fund  to  the  extent  of  covering  the  amount  "^P*^  **■  •"• 
by  which  Mr.  Wardc  had  overdrawn  bis  banking  ac*  ^^^  ^ 

count;  that  they  had  consequently  conamitted  np 
breach  of  trust,  except  by  selling  beyond  the  last  nieno 
tioncd  amount ;  and  that  Mr.  Warde  had  a  right  to 
have  the  stock  speciifically  replaced  only  pro  tanto. 

But  Ills  Honor  was  clearly  of  opinion  that  tbis 
fras,  under  the  circumstances,  a  breach  of  trust  as  to 
^f  entire  fund  so  sold  out  and  applied. 

[Exception  over-ruled,] 


tliea* 
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Rolls,         The  Reverend  ANDREW  DAUBEN Y  and  GIL^ES 

My  9—12  DAUBENY,      -  -        -     Plaintiffs, 

26—29. 

AND 

Sir  WILLIAM  COCKBURN,    JOHN    ELLIS, 
and  JUDITH  his  Wife,  -     Defendants, 

Voluntary ScU  T"^^^'^   COCKBURN,   Esq.,  having  one   son, 

tlement  of  per-  nJ  (the  Defendant,  Sir  Tni/iam  Cockhum^)  and  two 

sonal  property,  dauf;hters,  and  being  possessed  of  ,f  10,000,  which  he 

in  trust  for  such  j^j^j  ^^^^   ^^  various   securities  in  the   names  of  W. 

,.     , .. ,  Frogr-atL  and  of  his  daughter  Mars^areL  made  a  vo- 

his  children  as     ,      ^^      '  ,       ,®  .       ,^,      ?«^      ,     .^o^     i 

the  Settl     sh  11  J'""^»**y  8^^"^™^"*?  dated  the  bih  o\  March^  1/84,  by 

appoint.    Ap-     which    it  was  declared    that  the    said    Froggait   and 

poiiitment  to        Margaret  Cockbum  should  stand  and  be  possessed  of 

one  child,    ex-  the  said  fund,  and  of  the  securities  whereon  the  same 

clusiTely,  upon  ^^g  invested,  upon  trust,  as  to  i^^OOO,  for  the  said 

a  secret  under-  ][fargaret ;  and,  as  to  the   remaining  £8000,  to  pay 

„  "  '??. ,  *.   ,.  the  interest  to  the  Settlor  for  life  ;  and,  aOer  his  de- 
tbat  child  shall 

re-assign  a  part  ^^^^^'  ^^  *^  i^SOOO  (part  thereof,)  for  his   daughter 

of  the  fund  to  Mary ;  and  as  to  £1000  (other  part  thereof)  for  his 

or  in  faTour  of,  son  William  ;  and,  as  to  the  residue,  "  Upon  trust  for 

a  Stranger.  all  and  every  or  such  one  or  more  of  the  child  and 

This  Appoint-  children  of  the  said  James  Coekburt2^  as  he  the  said 

ment  is  a  fraud  j^^^^  Coekbum  should  direct  or  appoint:"  and,  in 

^  ,       /  default  of  appointment,  for  his  said  son  William^  bis 

meat;  and  void,  ^  * 

not  only  to  the    Executors,  &c. 

extent  of  the 

sum  assigned  Margaret  Coekburn  married  Cole,  and  received  her 

back,  but  in       £2000  portion   under  the   settlement.      The   i?1000 

Mo.    Bill,  by     portion  for  Sir  William  Coekburn  was  also  raised  and 
purchaser  for 

valuable  consideration^  without  notice,  under  this  appointment,  dis. 

missed  as  against  the  person  entitled  under  the  settlement  in  default  of 

appointment,  such  person  haTJng  also  the  legal  estate  in  the  fund  which 

was  the  subject  of  the  appointment. 
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paid  to  him  in  the  lifetime  of  his  father.    Mary  d|iedL 
before  her  portion  was  paid. 

By  Deed  poll,  dated  the  19th  of  May^  1796,  under 
the  hand  and  seal  of  the  said  James  Cockbum^  reciting 
that  Margaret  had  relinquished  her  trust  to  Sir  Wil^ 
Ham,  who,  together  with  Froggattj  became  and  then 
stood  possessed  of  the  rqroaining^  sum  of  £7000,  an<| 
interest,  and  the  securities  for  the  same,  upon  the 
trusts  of  the  settlement,  and  that,  upon  the  death  of 
the  said  James  Cockburn^  £SO00j  part  of  the  said 
i^OOO,  would  go  to  the  representatives  of  his  dec9a«ed 
daughter  Mary^  and  ^^5000  (residue  thereof)  woh)4 
thereupon  become  payable  to  or  between  such  one  pr 
more  of  the  children  of  the  said  James  Cockbii'"^  as  he 
«hould  appoint,  and  further  reciting  that  the  said 
James  Cockburn  was  desirous  of  settling,  and  bflid 
agreed  to  appoint,  the  said  £5000  (expectant  as  ^fore- 
^id)  absolutely  to  his  daughter,  the  mA  .Margaret 
Cole^   as  thereinafter    mentioned;   it  was  witne88e4 

■ 

that,  in  pursuance  of  such  desire,  and  in  considei:atioi| 
of  the  natural  love  and  aifection  which  he  bore  tO:* 
wards  his  said  daughter,  he  the  asiid  James  (AJckburgt 
(in  pursuance  and  execution  of  the  sajd  recited  power 
or  authority,  and  by  force  and  virtue  thereof, )  d|d 
thereby  absolutely  and  irrevocably  direct,  limits  and 
appoint,  all  that  the  said  sura  of  ^5000,  as  the  clear 
residue  or  unappointed  remainder  of.  the  said  trust 
^lonies,  and  the  secqrities,  &c.  and  the  interest,  diyl- 
dends,  &c.  in  reversion  pr  remainder  expectant  on  hifi 
decease,  unto  his  said  daughter  Jl/ar^AiT/  Coicy  hex 
executory  administrators,  cir  assigns,  absolutely ;:.b|fC 
nevertheless  so  that  the  said  Margaret  Cole  mighty 
notwithstanding  her  coverture,  by  any  xleed  under  lier 
band  and  seal,  atteerted  aa .  therein  mentioned^  appoint 
tlie  said  sum  of  £5000  to  pr  in  if  |iit  for  apy^p^no^  q|r 
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persons,  in  such  proportions,  and  for  such  intents  and 
purposes,  &c.  as  she  might  think  fit.  And  the  said 
James  Cockbum  declared,  that  the  said  Trustees 
should  thenceforth  stand  possessed  of  the  said  £5000j 
&c.  in  reversion,  as  aforesaid,  in  trust  for  the  said 
Margaret  Cole^  or  such  person  or  persons  as  she 
should  in  manner  aforesaid  appoint ;  and,  in  de&ult 
of  appointment,  should  paj  or  assign  the  same  to  the 
said  Margaret  Cole^  her  executors,  or  administrators^ 
absolutely. 


By  Indenture  dated  the  20th  of  Mat/,  1796,  (the 
day  following  the  day  of  the  date  of  the  deed  poll,)  be- 
tween the  said  Margaret  Cole  of  the  one  part,  and  the 
Defendant  Mrs.  El/is,  then  Judith  Land  spinster,  of 
the  other  part ;  reciting  that  the  said  Margaret  Cole 
was  desirous,  and  had  agreed,  to  settle  and  assure 
^^SOOO,  (part  of  the  said  £5000,)  to  the  said  Judith^  for 
her  own  use  and  benefit ;  it  was  witnessed  that,  in  pur- 
nuance  of  such  desire  or  agreement,  ^^  and  in  considera- 
tion of  five  shillings,  and  for  other  good  considerations/* 
she,  the  said  Margaret  Cole^  did,  in  pursuance  of  the 
power  given  to  her  by  the  said  deed  poll,  absolutely  and 
irrevocably  appoint  the  said  £2000,  together  with  the 
full  benefit  of  the  securities  upon  which  the  said 
£5000  was  or  might  be  invested,  (so  far  as  related  to 
the  security  of  the  said  £2000,)  and  all  other  the  pro- 
duce, &c.  thereof,  in  reversion,  as  aforesaid,  unto  the 
said  Judith,  her  Executors,  &c.,  so  as  that  she  might 
at  any  time  thereafter  appoint  or  bequeath  the  same  in 
such  manner  a«  she  should  think  proper;  and,  in  de- 
fault of  appointment,  absolutely. 

By  Indenture,  dated  Feb.7,  1797,  between  Thomas 
Cole  and  Margaret  his  wife,  of  the  one  part,  and 
Andrew  Daubeny,  of  the  other  part,  reciting  the  set- 
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tiement  of  1784,  and  the  deed  poll,  and  that  the  said 
Margaret  Cole  had  then  made  no  appointment  of  the 
trust  monies  ;  but  having  occasion  for  money,  and  the 
said  Andrew  Da/i^e;?^  having  agreed  to  lend  her  J^SOOO 
on  the  security  of  the  said  trust  monies,  she  the  said  Mar-' 
gartt  Cole,  and  Thomas  Cole  her  husband,  had  agreed 
to  appoint  the  same  to  him  the  said  Andrew  Daubenj/^ 
as  therein  mentioned;  it  was  witnessed,  that  in  consi- 
deration  of  jC^2000,  she  the  said  Margaret  Cole  did,  in 
pursuance  of  the  power  given  her  by  the  said  deed 
poll,  appoint,  and  the  said  Thomas  Cole  assigned  and 
transferred,  the  said  ^5000,  (trust  monies,)  and  the 
securities,  &c.  to  the  said  Andrew  Daubenj/j  his  Exe- 
cutors, &;c.  8ubj?ct  to  redemption  on  payment  of  the 
iCSOOO  and  interest. 
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By  another  Indenture,  dated  March  12,  1799,  be* 
tween  Andrew  Daubemj,  of  the  first  part,  Thomas 
Cole  and  Margaret  his  wife,  of  the  second  part,  and 
Joseph  Pitiy  of  the  third  part,  the  said  Andrew  DaU'" 
bent/,  Thomas  Cole,  aud  Margaret  his  wife,  in  consi* 
deration  of  i?2G00,  assigned  to  Pitt  the  sum  of  £4000, 
part  of  the  said  £iK)00,  to  hold  to  Pitt,  bis  Execu- 
tors, &c.,  as  his  and  their  own  proper  monies  and  ef- 
fects for  ever. 


By  a  subsequent  Deed  Pitt  declared  himself  to  be 
a  Trustee,  for  Daubeny,  of  the  monies  so  assigned. 

James  Cockburn  died  in  1809 ;  and  the  Bill,  filed 
by  the  representatives  of  DairAeiTy  against  Sir  William 
Cockburn  (the  surviving  Trustee  in  the  settlement), 
and  against  Ellis  and  wife,  (late  Judith  Land)^  charg** 
ing  (as  against  the  latter)  that  the  appointment  made 
by  Mrs.  Cole  in  favour  of  the  said  Judith  was  purely 
voluntary,  and  void  as  against  the  Plaintiffs  (the  re- 


630  GASES  IN  CHANCERY. 


Daubeny 

V. 


1816.  presentatives  of  a  purchaser  for  valuable  consideration 

without    notice,)  prayed  a  declaration    accordingly^ 
and  an  account,  and  payment  of  the  ^4000,  with  in* 
CocKBURN.      terest,  by  the  Defendant  Sir  William  Cockbum  ;  or  in: 

case  the  Court  should  be  of  opinion  that  any  valid  ap* 
pointment  had  been  made,  as  against  the  PlaintiflTs,  of 
any  part  of  the  said  trust  monies  in  favour  of  the 
Defendant  Judith^  then  for  an  account  of  the  trust 
monies  come  to  the  hands  of  the  Defendant  Sir  Wil- 
Ham  Cockburn,  and  that  he  might  be  decreed  to  pay 
thereout  what  should  appear  to  be  due  both  to  the 
Plaintiffi  and  the  said  other  Defendants. 

The  Defendant  Sir  JfVliam  Cockbum^  by  his  an- 
swer, rested  on  the  absolute  invalidity  of  the  appoint-^ 
ment  by  James  Cockbum  to  his  daughter  Mrs.  Cole,  as 
connected  with  the  subsequent  appointment  by  the 
latter  in  favour  of  Mrs.  Ellis. 

Tho  Defendants  Ellis  and  wife,  on  the  contrary, 
insisted  on  the  appointment  to  Mrs.  Cole  as  a  valid 
appointment,  subject  to  an  agreement  or  understand-^ 
ing  with  the  father,  that  she  should  forthwith  execute 
an  appointment  of  part  of  the  trust  monies  to  Mrs. 
Ellis i  and  their  answer  went  on  to  state,  that  the  last 
mentioned  Defendant  lived  with  James  Cockbum  for 
many  years  before  his  death,  and  that  the  said  James 
Cockbum,  having  always  intended  to  make  her  some 
provision,  gave  her  a  bond  for  £1000,  which  was  af- 
terwards delivered  up  to  be  cancelled,  in  consequence 
whereof  he  subjected  the  trust  monies  to  Mrs.  Cote^ 
for  the  purpose  (among  others)  of  enabling  her  to 
make  an  appointment  of  a  part  thereof  to  or  for  the 
benefit  of  the  Defendant ;  and  that,  in  pursuance  of 
such  intention,  she  did,  with  the  knowledge  and  con* 
currence  of  the  said  James  Cockburny  on   the   yery 
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next  day  after  the  appointment  had  been  so  executed 
by  him  in  her  favour,  make  and  execute  the  indenture 
of  Ihe  ^Oih  of  May,  1796. 

On  the  part  of  the  Defendant  Sir  JVilliam  Cods'- 
burn,  Mrs.  Cole  was  examined  s^s  to  the  circumstances 
under  which  the  transactions  of  the  1 9th  and  2Gth  of 
Maj/^  1796,  took  place;  and  her  evidence  (all objection 
to  the  admissibility  of  which  was  waived,  on  the  part 
of  Mrs.  Ellis,  by  her  having  cross-examined  the  wit- 
ness,) was,  in  substance,  that  for  several  years  after 
her  marriage  with  Cole,  (who  was  since  deceased,)  she 
had  kept  up  no  intercourse  with  her  father,  who,  in 
tfie  course  of  the  same  month  of  Mai/,  meeting  with 
Cole  in  Bristol,  invited  him  to  his  house,  and  told 
him  that,  being  then  in  immediate  want  of  money,  he 
would  make  an  appointment  of  the  £bi}00  in  favour  of 
his  daughter,  on  condition  of  her  raising  thereout  the 
suniofi:^400  for  him  the  said  James  CockbutTi,  and 
assigning  or  making  over  the  further  sum  of  jplOOO  to 
or  in  favour  of  Mrs.  Ellis.  The  same  witness  further 
stated  that,  when  this  proposal  was  communicated  to 
her  by  her  husband,  she  was  at  first  very  averse  from 
complying  with  it;  but  afterwards  consented  thereto^ 
and,  accordingly,  executed  the  assignment  to  Mrs. 
EHis^  which,  at  the  time  of  the  execution,  she  believed 
to  be  an  assignment  of  the  sum  of  £1000  only,  part  of 
the  said  jP^OOO,  according  to  the  terms  of  the  proposal, 
the  deed  not  having  been  read  over  to  her  previously 
to  her  signing  it.  The  subsequent  assignment  to 
Daubtnj/,  by  way  of  mortgage,  was  in  further  pursu- 
ance of  the  same  arrangement,  the  sum  of  £400,  part 
of  the  money  thereby  raised,  having  been  so  raised  for 
and  paid  over  by  Cole  to  James  Cockburn,  for  bis  own 
use  a!jd  benefit,  agreeably  to  the  tenor  of  the  proposal 
so  made  by  him  as  above-mentioned. 


1816. 
Daubeny 

27. 
CoCKBURNt 
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1R1<5.  Being  examined  by  the  Defendant   Mrs.  Ettis^  tbe 

same  witness  stated  that  the  two  deeds  of  the  19lh  and 
SOth  of  Maj/y  1796,  were  meant  and  intended  to  be 
CocKBURN.       one  and  the  same  transaction ;  that  James  Cockbum 

was  present  at  the  executions  of  the  last  mentioned 
deed  by  the  deponent ;  and,  a(\er  she  had  so  excH^uted 
it,  took  it  away  with  him  ;  and  that  she,  the  deponent, 
had  no  consideration  for  executing  the  deed  other 
than  such  interest  as  she  took  under  the  appointment 
of  the  lOth. 

Hart  and  Spranger^  for  the  Plaintiffs. 

This  is  the  case  of  a  father,  who,  having  made  a 
voluntary  settlement  for  his  family,  by  which  certain 
portions  are  provided  for  each  of  his  children,  and  the 
residue  vested  in  Trustees  upon  trust  for  suck  one  or 
more  of  his  children  as  the  settlor  shall  appoint,  thinks 
proper,  at  the  distance  of  twelve  years  after  the  date 
of  the  settlement,  to  execute  that  power  of  apiK>int- 
ment  in  favour  of  one  child,  exclusively  of  the  others. 
^  There  is  no  doubt  that  this  would  be  a  valid  execution 
of  such  a  power;  and  that  the  son  of  the  settlor,  in 
whom   the  property   becomes  vested  as  one  of  the 
Trustees  under  the  settlement,  would  take  the  pro- 
perty as  a  Trustee  only,  for  the  benefit  of  bis  sister, 
the  appointee,  and  her  assigns,  in  which  situation  are 
the  present  Plaintiffs.     This  is  a  clear  equity-  in  their 
favour ;  but  then  this  son,  the  Defendant  Sir  IVilliam 
Cockbum^  sets  up  a  secret  agreement  between  the 
father  and  daughter,  by  reason  of  which  rt  will  be  con- 
tended that  the  appointment  in  her  favour  is  absolutely 
invalid.     It  is  clear,  however,  that,  as  against  the  set- 
tlor himself,  this  transaction  could  not  have  been  set 
aside;   and  admitting  that,  where  children  are  pur- 
chasers for  a  valuable  consideration,  no  barfmin  can 
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be  made  by  the  parent  in  prejudice  of  the  settlement,  1816. 

this  principle  does  not  apply  where  the  settlement  itself 
is  purely  voluntary  on  the  parent's  part.  At  all  event?, 
a  purchaser  for  valuable  consideration  without  notice  Cockbcrn. 
cannot  be  affected  by  such  a  bargain  ;  and  we  are  enti- 
tled to  say,  on  the  part  of  these  Plaintiffs,  that  there 
is  no  evidence  of /)«i/ie;?y  (the  purchaser)  having  had 
any  notice  of,  or  any  reaspn  whatever  to  suspect,  the 
bargain  which  is  set  up  by  way  of  answer  to  their 
claim.  No  case  is  to  be  found  precisely  similar  in  all 
its  circumstances  to  the  present ;  but  the  circumstance 
of  the  transmission  of  title  for  a  valuable  considera- 
tion, and  without  notice,  is  sufficient  to  support  the 
title.     J\P Queen  v.  Farquhar{a). 

Sir  Samuel  Romillj/ vtnd  Roupell,  for  the  Defendant: 
IV] rs.  EUis  declined  to  argue  the  question. 

Sir  Arthur  Piggott  J  Bell^  and  Blahe^  for  the  De- 
fendant, Sir  IVilliam  Cockhurn, 

It  is  contended  that  the  evidence  of  fraud  accom- 
panyinpf  this  transaction  does  not  extend  to  affect  the 
Plaintiff  as  a  purchaser  for  valuable  consideration 
without  notice  :  but,  in  answer  to  this,  it  must  be  ob- 
served, that  the  assignment  was  of  a  chose  in  action, 
and  that  whoever  takes  such  an  assignment  must  take 
it  subject  to  the  equities  already  subsisting  (i).  From 
this  it  follows  that  if  a  good  defence  could  have  been  ' 
made  agtunst  INIrs.  Colc^  the  same  defence  is  equally 
valid  against  a  purchaser  of  her  interest.  The  argu- 
ment in  favour  of  the  purchaser   must  suppose  ihat 

(fl)  11  Ve?.  467.     Sugden      W.    496.      Pre.    Ch.     522. 
OD  Powers  402.  2  Vein.  764,   &c.     Cator  ▼ 

(6)  Turton  T.  Benson^  1  P.      Jiurkey  1  Bro.  434. 
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1817.  Lord  ThurUrvo  in  another  case,  which  has  been  cited  {a), 

where  the  question  was  raised  on  a  settlement,  "  to  permit 
"  all  and  every  the  children  to  take  the  rents  to  them 
V.  "  and  their  heirs  for  ever,"  whether  the  children  were 

Pl?T^''  to  take  as  joint  heirs,  or  as  tenants  in  common.  It 
was  said,  ^'  here  is  as  plain  an  intention  as  there  was 
"  in  Rigden  v.  Vallier'^  I  have  seen  a  MS.  note  -of 
Lord  Thurl(yw*s  judgment  in  this  case,  in  which  he 
alludes  to  Rigden  v.  Vallievy  and  regrets  the  decision. 
But  to  take  the  effect  of  his  judgment,  as  it  appears  in 
the  report :  "  The  question,"  he  says,  "  is,  whether 
"  the  giving  the  estate  this  way  can  be  supported,  and 
*^  whether  deeds  to  uses,  in  the  nature  of  wills,  should 
^^  be  construed  so  widely  as  wills  have  been.  I  should 
^^  be  sorry  to  give  into  this,  for  I  think  no  good  has 
"  been  done  by  the  wide  construction  of  wills."  Upon 
the  cause  coming  on  again,  he  observed,  that,  ^^  whe- 
^  ther  the  settlement  was  to  be  considered  as  the  con- 
^^  veyance  of  a  legal  estate,  or  a  deed  to  uses,  would 
<*  moke  no  difference;"  and  he  adhered  to  bis  former 
opinion. 

The  Court  will  not  be  surprised  to  fmd  that  some 
authorities  (as  they  are  termed)  are  cited  by  the  De- 
fendants in  support  of  their  proposition,  that  convey- 
ances to  uses  are  to  be  construed  as  wills;  since  Lord 
Kenyon  tells  us,  that  an  attempt  had  been  made,  soon 
after  the  statute  of  uses,  to  introduce  that  distinction. 
The  first  of  these  attempts  is  to  be  found  in  the  case  of 
lieigh  v.  Brace  {b)^  and  undoubtedly  Carthrwy  the 
reporter,  distinctly  states,  that  the  decision  in  that  case 
was  supported  upon  the  principle  that  there  was  no 
distinction  in  construction  between  conveyances  to  uses 

(a)  Straitony.Best,2Bro.  (b)  Garth.  S43.    5  Mod. 

C.C.  283.  266. 
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Farqiihar  (t/),  the  appointor  and  appointee  joined  in' 
the  sale  ;  and  I^rd  Eldon  was  of  opinion  that  there 
was  not  enough  in  this  transaction  (which  otherwise 
appeared  to  be  fair)  to  raise  the  imputation  of  fraud, 
so  over-ruled  the  objection  taken  on  the  part  of  thef 
purchaser.  But  that  case  has  no  application  to  the 
present,  where  neither  assignor  nor  assignee  have  th«^ 
legal  interest. 

The  paramount  title  of  a  purchaser  for  valuable  con- 
sideration arises  out  of  the  statute.  But  the  27th  of 
Elizabeth^  which  was  passed  in  favour  of  purchasers, 
only  affects  real  estate;  and  the  13th  of  Elizabeth^ 
which  affects  personal  estate,  is  in  favour  of  creditors, 
and  does  not  extend  to  the  case  of  a  purchaser. 

Ilarty  in  reply. 

I  admit  the  distinction  between  the  statutes  13th 
and  27th  of  Elizabeth.  But  the  purchaser  in  this  case 
need  not  resort  to  any  statute  to  support  his  claim, 
which  is  founded  on  the  general  principle  of  equity, 
giving  the  preference,  between  two  equally  valid  titles, 
to  that  which  is  prior  in  point  of  time.  Now  it  is  de- 
cided that,  from  the  moment  a  power  of  appoint- 
ment is  well  executed,  the  appointee  is  in  by  virtue  of 
the  instrument  containing  the  power.  Therefore  the 
title  under  the  appointment  is  preferable  to  that  which 
only  arises  in  default  of  appointment.  With  regiard 
to  the  possession  of  the  legal  estate  giving  the  pre- 
ference, the  execution  of  a  power  of  appointment  gives 
to  the  appointee  at  least  a  mixed  title,  which,  if  not 
striclly  legal,  is  not  merely  equitable ;  and,  therefore,* 
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1817.         therefore,  there  is  Lord  HaWs  opinion  upon  this  sub- 
ject;   one  of  those  opinions  to  which   Lord   Kenyan 
refers.     Mr.  Hargrave^   in  a  note  to  Coke  Littleton^ 
V.  enters  very  much  into  the  consideration  of  this  opinion, 

£j^^^^      and  says,  the  tradition  of  the  profession  is,  that  Lord 

Hale  in  that  obiter  dictum  stood  alone;  though  it 
would  appear  from  the  report  in  Ventris^  that  Mr.  Jus- 
tice Wylde  adopted  the  same  notion.  However,  it  was 
'*  an  attempt  made,"  a  floating  notion,  which,  happily 
for  the  interests  of  society,  is  now  settled  to  a  different 
conclusion. 

The  case  of  Wills  v.  Palmer  (a)  is  also  entitled  to  great 
weight,  though  not  a  decision,  yet  as  an  authority  of  the 
Court.  In  that  case,  the  Court  was  not  called  on  to 
consider  whether,  if  the  father  had  not  taken  an  estate 
tail,  he  would  have  taken  by  purchase.  That  was  quite 
immaterial;  for,  having  decided  that  he  was  to  take  by 
descent,  it  was  immaterial  to  enter  into  the  other  ques- 
tion. They  do,  however,  proceed  to  state  their  opinion 
upon  it.  But  giving  to  their  dictum  all  the  weight  which 
the  character  of  the  Judges  entitles  it  to,  still  it  is  a 
mere  dictimi;  and  we  cannot  but  consider  it,  when  com- 
pared with  those  decided  authorities  which  have  been 
stated  in  support  of  the  Plaintiff's  case,  as  one  of  those 
**  attempts''  which  were  made  (as  Lord  Kenyan  says) 
to  adapt  the  principle  of  the  construction  of  wills  to  the 
case  of  conveyances  to  uses. 

Mr.  Preston  cited  the  case  of  Spark  v.  Sparky  and  seem- 
ed to  consider  it  the  most  important  case  in  the  books. 
But  if  it  had  not  been  qualified  by  so  strong  an  epithet, 
it  would  never  have  occurred  to  me  as  a  case  to  which 
it  was  at  all  important  to  call  the  attention  of  the  Court. 

(a)  5  Burr.  2616. 
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pro  tantOj  an  appointmeDt  to  the  father  himself,  or  to  a  1816. 

perfect  stranger ;  and,  as  such,  clearly  void,  v^V^^ 

Daubknt 

Secondiyy  That  the  original  settlement  was  merely      CocsauaN. 
voluntary,  can  make  no  difference.     From  the  moment 
the  deed  was  executed,  he  was  as  much  bound  by  it  ^ 
if  it  had  originated  in  reciprocal  contract. 

The  only  question  that  remains  is,  Whether  th^* 
appointment  is  void  in  toto^  or  iq  part  only ;  and,  as  to 
this,  it  is  said  that  fraud  vitiates  the  whole  transaction. 
I  thought  the  argument  strong  in  support  of  this  posh 
tion  ;  but,  on  looking  into  the  cases,  I  find  two  in 
which  fraudulent  appointments  have  been  only  pa,r^ 
tially  set  aside. 

In  Lane  v.  Page(a)y  the  second  question  was^ 
Whether  the  execution  of  the  power  was  void  in  toio^ 
or  good  to  the  extent  of  the  annuity  of  £30  to  the 
wife,  who  waH  the  legitimate  object  of  the  appoint^ 
roent ;  and  it  was  declared  to  be  good  to  that  extent. 
In  that  case  Lord  Hardwicke  says,  ^^  I  am  not  clear 
tliat,  where  there  is  a  power  of  appointment  to  child* 
ren,  and  part  is  appointed  fraudulently,  the  whole  ap* 
pointroent  is  void.    I  cannot  say  it  is  sa'* 

The  case  of  Alei/n  v.  Belchier  (fr)  was  very  similar 
in  its  circumstances  to  the  former,  except  that  the  ap« 
pointment  was  made  after  marriage ;  and  it  was  held 
sustainable  to  the  extent  of  the  provision  made  for  tha 
wife,  but  set  aside  so  far  as  the  creditors  were  intended 
to  derive  any  benefit  from  it. 

(a)  Amb.  233,  Sugden  on      v.  Terrf. 
Powers  400;  aod  Appendix         (Jb) Sugden  on  VawfnyKfm 
G76,  under  the  name  of  Lane     pendix  G77* 
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1816.  I  wish  to  have  it  considered  whether  these  cases  cap 

^''■^'^^^^'^       be  at  all ;    and,  if  so,  how  far,  and  in  what  respects, 

Datbeny       distinguished,  in  point  of  principle,  from  the  present. 

Cqckburn.      If  i^ot,  and  if  the  appointment  is  good  to  any  extent, 

to  that  extent  the  Plaintiff  must  be  entitled.     But  this 

Plaintiff  contends  for  much  more.     He  says  that  the 

Payment  of  a  ipay men t  of  a  valuable  consideration  sets  up  the  ap- 

Taluable  consi-  pointmcnt,  quoad  himself  as  a   purchaser.     I  cannot, 

deration  by  a      however,  think  that  the  payment  of  a  consideration  to 

person,  not  baT-  ^^^   ^^j^  ^^^,j   ^^^^  any  such  effect.     Setting  aside 

7  ,         ,      .    the  circumstance,  that  Sir  TVilliam  Coclcburn  has  the 
estate,  and  not  ^  ' 

being  an  object  J^S^*'  estate,  it  is  enough  for  the  present  purpose  that 
of  the  power,  It  is  not  in  the  Plaintiff,  and  was  not  in  Mrs.  Cole; 
cannot  set  up  that  there  are  only  equities  to  deal  with<  If  the  ap- 
an  inTalid  ap-  pointment  be  such,  that  a  Court  of  Equity  will  bold  it 
pointment,  in  jjj  „q(  y^gj  ^^y  thing  in  Mrs.  Cofe,  how  could  it  devest 
faTour  of  sQch    ^^^  ^j^j^^  ^^^  ^^  gj^   JViUinm  Cockburn  ?     The  pay- 

^  *  ment  of  a  money  consideration  cannot  make  a  stranger 

become  the  object  of  a  power  created  in  favour  of 
children.     He  can  only  claim  under  a  valid  appoint- 
4nont  executed  in  favour  of  some,  or  one,  of  the  ohild- 
rffii.     An  appointment,  at  first  impeachable  as  volun- 
tary, may  ex  postfaclo  be  turned  into  an  appointment 
for  a  valuable  consideration; — but  that  is,   where  a 
.valuable  consideration  was  all  that  was  wanting  to 
Seciis^  vhere  have  made  it  good  ab  initio.     As,  in  the  case  of  a  con- 
the  power  is  un-  vcyance  of  a  man*s  own  property,  or  an  appointment 
limiled  as  to  its  ^p  property  over  which  \\e  has  a  power  unlimit'ul  as  to 
objpcts,  and  the  ^bj^cts,  he  who  pays  a  consideration  to  the  voluntary 

*^?  * .  ^      appointee  may  constructively  be  held   to  l>e    in  the 

only  iTnpeacna-     •  *  '.  .  . 

h\e    n  the  f^ame  situation  as  if  he  had  in  the  first  in&tance  {Kiid  it 

ground  of  its      to  him  by  whom  the  estate  has  been  granted,  or  the 

being  Tolun-      power  executed. 


tary. 


This  was  the  case  in  George  v.  Milbanke  (a),  where 


(fl)  9  Ves.  150. 
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there  was  an  absolute  unlimited  power  of  appointment 
well  executed  in  favour  of  a  volunteer,  and  an  asrign- 
ment  by  way  of  mortgage  from  the  appointee.  The 
assignee  was  held  to  'have  a  valid  claim,  to  the  extent 
of  the  money  advanced  by  him;  and  he  m^ht,  by  the 
payment  of  a  valuable  consideration,  have  acquired  an 
absolute  and  indefeasible  interest  in  the  whole.  But, 
where  there  is  fraud,  the  payment  of  money  cannot 
make  the  appointment  cease  to  be  fraudulent,  althQUgb 
it  may  make  it  cease  to  be  voluntary. 


1816. 


Pacjbent 

r. 

COCKBUBK, 


)t  is  to  be  oliserveil,  too,  that,  in  George  v.  Mil" 
bankcj  the  claim  of  the  assignee  was  allowed  to  pre- 
vail, not  against  persons  who  had  antecedently  any 
specific  estate  or  interest  in  the  subject  of  the  appoint- 
ment, but  against  creditors  who  had  only  a  general 
equity  to  have  what  is  appointed  to  a  volunteer  con* 
sidered  as  assets,  if  wanted,  for  the  payment  of  debts. 
The  Lord  Chancellor^  after  stilting  the  question  to  be, 
^^  Whether,  being  not  a  volunteer,  but  a  purchaser, 
creditors  having  no  specific  charge  on  the  property 
have  as  good  an  equity/*  adds,  *^  I  think  they  haye 
not"  (a).  But,  here,  Sir  William  Cockbum  has  a  spe- 
cific interest  under  the  deed  of  1784,  which  it  is  en^? 
deavoured  to  take  from  him  by  the  posterior  equity 
alleged  to  arise  from  the  payment  of  money  to  Mrs. 
Cole  ;  to  whom,  for  the  sake  of  the  aif^ument,  I  now 
assume  that  no  interest  whatever  passed. 

If,  however,  it  can  be  made  out  that  the  appoint- 
ment was  good  to  the  extent  in  which  Mrs.  Cole  was 
.  benefited  by  it,  so  far  the  purchaser  will  be  entitled  to 
stand  in  her  place.     And  this  is  the  point  which  I  de- 
sire to  have  further  spoken  to. 


(o)  9  Yes.  19G. 
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C«0]:.lfOND£« 

LET 

V. 

OUVTOV 

andOtbcit. 


Bat  this  is  not  the  office  of  construction ;  it  is  a  case  of 
plain  mistake  on  the  part  of  the  grantor,  and  the  Court 
cannot  relieve  against  mistake  in  a  voluntary  settlement. 
Suppose  it  could  correct  a  plain  mistake  on  the  part  of 
die  author  of  the  deed,  and  say  that  the  deed  shall  mean 
something  directly  contrary  to  what  he  has  said,  still 
the  Court  cannot  safely  find  its  way,  unless  it  can  see 
what  is  the  single  and  precise  expression  that  would 
have  met  his  intention.  Has  Lord  Orford  told  the 
Court  what  was  the  future  period  at  which  his  descrip- 
tion of  ^^  right  heir*'  was  to  apply  ?  They  say,  he  has 
told  it  in  the  recital ;  that  the  motive  of  the  deed  clearly 
points  out  who  it  was  that  Lord  Orford  meant  Sup- 
pose we  were  to  introduce  into  the  deed,— <*  to  the  use 
^^  of  such  person  as  shall  at  my  death  be  the  right  heir 
^  of  Samuel  RdUe^^ — is  that  an  expression  that  would 
satisfy  the  declared  purpose  of  the  author  of  this  deed  ? 
^*  In  making  the  limitation  of  this  deed,  out  of  love 
^  and  affection  to  my  relations,  the  heirs  of  Samuel 
^  BMej  I  desire^  in  case  I  should  have  no  heir  of  my 
^  body,  that  such  person  as  shaU^  at  the  time  of  my  deaths 
^  answer  the  description  <^  right  heir  of  Samuel  Bolle 
^  shall  succeed  to  this  estate.*'  Can  it  be  said  that  this 
would  not  have  satisfied  the  expressed  intention  at 
least  as  well  as  the  words  which  are  sought  to  be  intro- 
Aioed,  limiting  the  period  to  the  failure  of  issue?  Then 
the  Court  has  here  a  choice  of  two  expressions,  either 
of  which  would  equally  satisfy  the  expressed  intention. 
Which  of  the  two  is  it  to  adopt,  in  the  absolute  un- 
certainty in  which  the  author  of  the  deed  has  left  it  ? 
If  the  Court  were  to  find,  in  an  express  deed,  some- 
tlmg  which  imported  one  of  two  objects,  with  so  much 
imeertaintj  that  it  was  not  possible  the  Court  could 
make  a  choice  between  them,  the  deed  would  be  decreed 
void  for  that  uncertainty.  Then  if  the  Court  sees  that 
either  of  these  expressions  would  answer  the  intention^ 
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ren  only,  appoints  a  part  to  grandchildren  (a)y  or  an- 
nexes a  condition  that  the  child  to  whom  he  has  ap- 
pointed shall  give  to  grandchildren.  This  is  a  fraud 
only  upon  the  innocent  objects  of  the  power;  and  its 
execution  is,  therefore^  held  void  only  for  the  excess. 
Here,  the  corrupt  contract  is  of  the  very  essence  of 
the  transaction.  The  one  would  never  have  taken 
place  without  the  other ;  and  the  only  object  of  the 
power  deriving  any  benefit  from  its  execution  is  her- 
self a  party  to  the  fraud  committed  on  all  the  other 
objects  of  it.  It  is  impossible  liot  to  foresee  the  con- 
sequences of  a  Court  of  Equity  allowing  such  a  con- 
tract to  take  effect.  It  would  be  to  authorize  a  species 
of  tradic  between  a  parent  and  his  children,  the  objector 
of  a  power  of  appointment  vested  in  him, — which  of 
them  will  bid  highest  for  an  exclusive  preference  over 
tlie  others. 


1816. 


Daubsnt 

V. 
CoCKBURN« 


\{  Alexcmilery.  Alexander  {b\  (where,  the  appoint-' 
iticnt  being  made  to  several  objects,  some  of  whom 
were  capable,  others  not,  it  was  decided  that  those  who 
were  capable  should  take  the  whole,)  were  to  be  held 
as  establishing  a  principle  applicable  to  cases  like  the 
present,  then  Lane  v.  Page  would  have  been  impro- 
perly determined  ;  for  the  wife  ought,  in  that  case,  to 
have  taken  the  whole.  But,  on  the  contrary,  it  was  held 
that  the  fraudulent  agreement  vitiated  the  appoint- 
ment, except  to  the  extent  of  the  benefit  actually  in- 
tended for  the  object  of  the  power.  And,  even  as  to^ 
that,  a  part  of  the  benefit  being  contingent  and  uncer- 
tain in  amount,  and  a  part  only  immediate  and  ex^ 
plicit,  the  validity  of  the  execution-  was  restrained  io 
th2  latter  portion. 


(a)  See  Sugden  on  Powerf^ 
p.  629.  et  seq* 

Vol.  1.  SU 


ib)  2  Vm.  640. 


eifi 


1816. 


Daubeny 
cockburn. 
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The  case  of  Paimtr  v.  Wheeler  (tf ),  sd  ftir  as  it  is  si 
all  applicable  to  the  present  casei  is  an  authority  in 
ihvour  of  this  Defendant.  For  there  the  son,  whom 
it  was  attempted  to  charge  with  the  consequences  of 
the  fraud  practised,  as  Pariiceps  Crimnisy  had  him- 
self been  the  subject  of  fraud  and  imposition  on  the 
part  of  the  parent ;  and  it  was  expressly  on  this  ground 
that  the  appointment,  so  for  as  it  was  for  his  benefit, 
was  established. 


With  regard  to  the  particular  case  before  the  Court, 
there  is  perhaps  none  to  be  found  that  conies  up  to  it 
in  all  its  circumstances ;  and,  in  which  way  soever  it  is 
decided,  it  will  unquestionably  constitute  a  leading  an* 
thority  on  the  subject. 

In  replj/. 

The  evidence  does  not  go  the  length  of  affecting 
Mrs.  Cole  as  Pariiceps  Criminis  in  this  case,  any 
further  than  her  merely  having  joined  in  the  trans- 
action in  itself  amounts  to  such  evidence.  Considered 
as  a  child  acting  under  the  influence  of  a  parent,  the 
Court  ought  not  to  contemplate  her  inclination  as  going 
along  with  the  fraudulent  appointment,  of  the  execu- 
tion of  which  she  was  probably  joiade  an  unwilling 
instrument. 

Then,  is  not  a  child,  the  object  of  such  a  power,  as 
much  an  object  of  favour  to  the  Court  as  a  wife  in 
fevour  of  whom  there  exists  a  jointuring  power  ?  Or 
rather,  is  she  not  fer  preferable  to  a  wife  who  contracts 
marriage,  as  in  the  caseof£«mev.  Page(Jb)j  not  for 


(a)  2  Ba.  and  Be.  18. 
(6)  See  the  facts  of  this 
case  as  stated  in  Sugden  on 


Powers,  App.  p.  676,  under 
the  name  of  Lane  v.  Tary^ 


A 
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the  purposes  of  marriage,  but  with  a  direct  view  to  the 
fraud  which  is  subsequently  committed  I  That,  surely, 
was  a  transaction  which  a  Court  of  Equity  would 
treat  with  as  much  severity  as  any  that  can  be  sup* 
posed  ;  yet,  even  there,  so  far  as  the  appointment  was 
for- the  benefit  of  the  wife,  the  power  was  held  to  have 
been  well  executed. 


1816. 


Daubent 

cockburic. 


The  Mastea  of  the  Rolls. 

I  thought  so  much  respect  due  to  the  dicta  imputed 
to  Lord  Ilardwicke  in  the  case  ofldmev.  Page{a\ 
as  to  pause  upon  the  decision  of  a  point,  with  regard 
to  which  he  seemed  to  entertain  an  opinion  different 
from  that  with  which  I  was  impressed.  It  seemed  to 
me,  that  those  dicta  could  hardly  be  supposed  to  refer 
to  a  fraud  in  which  the  child  had  no  concern,  as  sucb 
a  case  would  have  been  irrelevant  to  that  before  him, 
where  it  was  the  wife^s  participation  in  the  alleged 
fraud  that  could  alone  create  a  doubt  whether  her 
jointure  could  be  aflected. 


Jm^M. 


However,  upon  principle,  I  do  not  see  how  any  part 
of  a  fraudulent  agreement  can  be  supported,  except 
where  some  consideration  has  been  given,  that  cannot 
be  restored ;  and  it  has,  consequently,  become  iropos* 
sible  to  rescind  the  transaction  tit  toiOy  and  to  replace 
the  parties  in  the  same  situation. 

In  the  case  of  Lane  v.  Page^  the  subaequent  mar- 
riage formed  such  a  consideration  on  the  part  of 
the  wife.    In  the  case  of  Aleyn  v.  Bdchier^  where 

(a)  Amb.  933. 
SU2 


No  part  of  a 
fraudalent 
agreement  can 
be  inpported^ 
except  where  a 
conrideration 
has  been  glfeo^ 
in  conssqaenoe 
of  which  the 
parties  cannot 
be  replaced  In 
the  same  8ltv« 
ation. 


Daubeny 

V. 
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1816.  the  appointment  was  siibflequent  to  the  maiTia«i^,  if 

can  hardly  be  daid  to  have  been  decided  that  the  ap- 
pointment was  good  in  any  part.     For  it  appears  by 
CocKBURN.      the  Registef's  book  (a)  that  the  bill  contained  a  sub- 

mission  to  pay  the  annttity  to  the  wife,  and  only  sought 
relief  against  the  other  objects  of  the  appointment. 

Inordinary         In  ordinary  cases  of  fraucT,  the  whole  transaction  is 
cases  of  fraud,     undone,  and  the  parties  are  restored  to  their  original 

equity  undoes      situation.     If  a  partially  valuable  consideration   has 

the  whole  trans-  .  .  -^        ^  •  j        ai.  j«a- 

,         been  sriven,  its  return  is  secured  as  the  eonditieo  on 
action,  and  re-      ,  .  ,  .  ,.  •     ^       ,       r^        .  « 

places  the  oar-  ^"'^"  equity  relieved  agamst  the  fraad.     But,  in  such 

ties  in  tbeh*  ^  ^^^^  ^^  ^'^^  present,  the  appointment  of  any  parti- 
former  situ-  cular  proportion  to  any  particnlar  child  is  a  parely 
ation.  voluntary  act  on  the  part  of  the  parent;  and,  althoogb 

as  good,  if  fairly  made,  as  if  the  consideration  were" 
valuable,  yet  what  is  there  that  a  Court  can  treat  as  a 
consideration  which  must  be  restored  if  a  fraudulent 
appointment  be  set  aside,  or  as  incapable  of  restitution; 
and,  therefore,  support  the  appointment  so  far  as  it 
is  for  the  child's  benefit? — ^To  say,  It  is  to  be  sup- 
ported to  that  extent,  would  be  to  say  that  the  child 
shall  have  the  full  benefit  of  the  fraudulent  agreement. 
Mrs.  Cole  would  have  all  she  bargained  for;  and  it 
would  be  no  hardship  upon  her  that  the  appointment 
to  Mrs.  Eilis  should  be  set  aside.  Either,  then,  you 
must  hold  that  a  child,  giving  a  consideration  (or  an 
appointment  in  its  favour,  is  guilty  of  no  fraud  on  the 
power ;  or  you  must  wholly  set  aside  the  appointment 
Agreement  by  procured  by  the  fraud.  Now,  although  the  father,  in 
one  of  Uie  ob-  proposing  such  a  bargain,  is  much  more  to  blame  than 
jectsofapcmer  j^e  child  in  acceding  to  it,  still  it  is  impossible  to  say 

. ,       .        ^  that  an  appointment,  obtained  by  means  of  sach  an 
consideration  of 
an  appointment   agreement,  is  fairly  obtained.     It  is  a  fraud  upon  the 

(a)  Sugd.  on  Powers,  App.  677. 


\ 
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other  objects  of  the  power,  who  might  not^  and  in  all  1810. 

probability  would  not,  have  been  excluded^  but  for  this 


agreement.  It  is,  more  partieularly,  a  fraud  upon  >1'Beny 
those  who  are  entitled  in  default  of  appointment ;  for  Cockburn. 
fwn  constat  that  the  father  would  have  appointed  at  all  In  its  favour  is  a 

if  the  cbiU  had  not  agreed  to  the  proposed  terms.  fraud,  in  the  ap. 

poiotee  as  well 

This  cannot  be  likened  to  the  ease  of  a  .condition  in-  .  °  ^^  *^ 
iroduced  into  an  appointment  to  which  the  child  is  not  ^ii^^yfiiJ  «.•  a^ 
at  all  privy.  Hovir  can  it  be  said  that  the  child,  in  of  the  power 
ftuchac^se,  has  done,  or  agreed^  to  do,  any  thing  in  and  on  the  party 
order  to  obtain  an  un&ir  preference  over  others  ?  lo  who  is  to  take  in 
this  case,  as  far  as  appears,  Mrs.  Cole  owed  every  thing  default  of  ap« 
to  the  agreement,  Be  it  that  the  fether  dictated  the  P®*°*™®°** 
terms,  and  that  the  daughter  gave  a  merely  passive   .  ^.^  ^^ 

assent ;  1  see  nothing  in  (the  evidence  from  which  I  ^^^    V^  ,     , 
can  collect  tl^at,  but  for  su^ch  as^eqt,  any  appointment  corrupt    aaree^ 
whatever  would  have  been  exeputed  in  her  &vour.  meat. 
There  seems,  therefore,  to  be  no  ground  on  which  the 
pppointment  can,  to  any  extent,  be  supported. 

The  Bill  must  be  dismissed ;  but  I  ^o  not  think  it  9 
case  for  costs. 
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Rolls,  SANFORD  c.  RAIKES  and  CHICHESTER. 

Julif  29.  CHICHESTER  v.  SANFORD. 

Testator  con-  ^JIR  John  Chichester^  Bart.,  by  his  Will,  dated  the 

traas  for  the       ^  28th  of  J/cry,  1808,  gave  to  the  Plaintiff,  Sanfordy 

purchase  of  a      ^  igga^y  of  £1000,  and  appointed  him  his  Executor. 
house,    and  af- 

eod'c'I  t   h'  '"  August  following,  the  Testator  entered  into  a 

vill  gires  to  A,    ^'^^^^y  ^'^1*  ^^^  Defendant,  Itaikesy  for  the  purchase  of 
his  Executor,       a  house  in  Seymour-place;  and,  on  the  28th  of  that 
<^  the  hou5o         month,  the  following  memorandum  of  agreement  was 
^hich  he  had       reduced  into  writing,  and  signed  by  the  Defendant. 
gWen  a  memo-  «  j  j^g^eby  agree  to  sell  to  Sir  John  'Chichester^  Bart, 

all  my  right,  title  and  interest,  in  a  certain  leasehold 
purchase  and  house  and  premises  situate  and  standing  in  Seymour' 
which  vfSLS  to  be  P^^^^j  ^"d  numbered  4,  together  with  all  the  fixtures 
paid  for  out  of  thereunto  belonging,  at  and  for  the  sum  of  J§7350,  and 
timber  M^hich  he  to  deliver  possession  of  the  same  on  or  before  the  S9th 
had  onlered  to     of  Sept,  next,  on  receiving  from  the  said  Sir  John 

be  cut  down."      Chichester  the  said  sum  of  ^£7360,  on  or  before  the 

This  amounts  to    i        %  j*        j  » 

,.     ,.       ,        day  above-mentioned, 
a  direction  that 

the  purchase 

money  for  the  ^^  ^^^  ^^^'^  ^^  ^^^  same  month  of  August j  1808,  the 

house  shall  be  so  Testator,  being  then,  resident  in  London^  sent  the  fol- 

prorided  for;and  lowing  notice  to  his  land-agent  in  Devonshire,     ^^  Sir, 

evidence  was  I  wish  to  have  timber  cut  down  on  my  Youlston  estate, 

admitted  to  shew  ^^  ^he  amount  of  £10,000,  in  the  manner  Mr.  Hole 
what  was  the        ^^^jj  jj^^^^  „ 
order  given  by 
the  Testator 

with  reference  ^"  ^^^  ^^  ^^  Sfptembcr^  1808,  the  Testator  made 
to  the  cutting  the  following  codicil  to  his  Will,  so  as  to  pass  real 
of  timber.  estates.  '^  I  give  the  house  in  Seymour^placCy  which  1 

have  given  a  memorandum  of  agreement  to  purchase, 
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(tind  which  is  to  be  paid  for  out  of  timber  which  I  have       ^  iB16. 
ordered  to  be  cut  down,)  to  the  Her.  John  Sanfor^^ 
(the  Plaifitiflf). 


The  Testator  died  shortly  after-  the  date  of  this 
codicil,  leaving  Sir  Arthur  Chichester^  one  of  the  De* 
fendants  to  the  original,  and  PlaintiflT  in  the  cross  bill^ 
his  heir  at  law,  who  on  his  death  became  entitled  to 
the  Youkton  estate,  and  entered  into  possession  ^e* 
cordingly. 

The  original  Bill  prayed  a  -specific  performance 
by  Raikesj  and,  against  the  heir  at  la Wf  that  he 
might  be  compelled  to  cut  down  timber  tp  tfre  amonajt 
ofj^lO,000,  in  pursuance  of  the  directiim  given  by 
the  Testator  to  his  land-agent,  in  Order  that  the 
Plaintifi^  might  thereout  be  enabled  to  pay  the  pur-* 
chase  money. 

The  Defendant  Raikes,  having,  by  hif  answer,  sidb* 
mitted  to  complete  the  contract  upon  being  paid  the 
amount  of  the  purchase  money  together  with  certain 
other  sums  which  he  stated  to  have  been  agreed  to  be 
taken  by  the  Testator  for  furniture  and  fixtures;  bjr 
an  Order  made  in  the  original  cause,  on  the  15th  of 
January^  1810,  it  was  ordered  ^^  that  the  Plaintiff 
(Sanford^)  should  be  at  liberty  to  pay  to  the  De^ 
knAn.i\i  Raikes  the  sum  of  j87S50,  (being  the  amount 
of  the  purchase  money  for  the  honse  in  SeymowT'pUieej 
contracted  to  be  purchased  of  him  by  the.  said  Sir 
John  Chichester,)  together  with  the  interest  due 
thereon,  at  the  rate  of  4  per.  ceni.  per  ann.,  out  of  the 
personal  estate  of  the  said  Sir  J.  C.  in  the  hands  of 
the  Plaintiff,  as  his  Executor,  together  also  with  the 
sum  oi£376  Us.Qd.  (being  the  amount  of  fiiniitar% 
&c. ;)  but  such  payments  were  to  be  without  prqudioa 


84JfF0R» 

Rjuxxs. 


048 


1816. 


Sanford 

r. 
Raikes. 
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to  the  claim  of  the  Plaintiff  upon  the  other  Defendant 
for  the  amount  of  timber  directed  by  the  said  Sir  J.  C 
in  his  lifetime  to  be  cut  down  for  the  purpose  of  com* 
pleting  the  contract  for  the  said  purchase." 

The  purchase  was  afterwards  completed  agreeably 
to  the  terms  of  this  order ;  and,  the  original  cause 
coming  on  upon  further  directions,  His  Honor^  the 
Master  of  the  Rolk,  directed  that  it  should  stand 
over,  with  liberty  tp  file  a  cross  bill,  and  to  examine 
witnessest 

A  cross  bill  was  afterwards  filed  accordingly  by 
the  heir  at  law,  Sir  Arthur  Chichester^  against  &m- 
Jbrdj  representing  that  the  paper  signed  by  Raikes 
was  only  a  proposal  on  his  part  to  sell,  and  not 
an  agreement  adopted  or  acted  upon  by  the  Testa- 
tor :  but  this  was  met  by  evidence  on  the  part  of  the 
Defendant  of  another  paper,  or  memorandum  in  writ- 
ing, since  lost,  which  was  said  to  be  signed  by  the  Tes- 
tator, and  by  which  he  accepted  the  proposal  so  made. 

Sir  S.  Romillt/  aud  Courienaj/y  for  the  Plaintiff  in 
the  original  Bill. 

Bell  and  Parker^  for  the  Defendant,  Sir  Arthur 
Chichester. 


For  the  Defendant,  the  following  points  were  made: 

First,  That  Sir  John  Chichester  (the  Testator)  was 
not,  at  his  death,  bound  either  at  law  or  in  equity,  to 
complete  the  alleged  agreement  for  the  puixhase  of  the 
house  in  Seymour 'place,  inasmuch  as  the  testamentary 
paper,  proved  as  a  codicil,  referred  to  a  memorandum 
signed  by  the  Testator|  when  there  was  no  evidence 
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Sanford 

V, 


of  any  such  memorandum  having  ever  existed ;  and  the  '^^?* 

instrument  itself  was  insufficient  to  supply  the  want  of 
such  evidence.  Buckmasier  v.  Harrop  (a)^  Hose  v. 
Cunj/ngham  (6),  Broome  v.  Monck  (c),  Raikcs. 

Secondly,  That,  supposing  the  Testator  was  bound 
by  the  contract,  his  heir  at  law  was  not  affected  by  the 
incidental  mention  of  the  timber  in  the  codicil,  which 
could  not  be  taken  as  intended  to  convey  any  beneficial 
interest  in  that  timber;  and  that  the  incidental  recital 
of  an  intention  could  not  operate  to  disinherit  an  heir 
at  law,  which  can  only  be  done  by  express  words, 
or  by  plain  and  necessary  implication.  Wright  v. 
JVyvill(d)^  Right  v.  Hammond  {e)^  Upton  v.  Lord 
Ferrers  (f)^  Dashwood  v.  Peyton  (g-),  St.  John  v.  Bp. 
of  IVinchester  (A),  Thomas  v.  Thomas  (i). 

Thirdly^  That,  supposing  the  Tests^tor  to  have  had 
any  intention  with  respect  to  timber,  the  codicil  does 
not  certainly  refer  to  any  particular  timber,  and  cannot 
be  made  certain  by  evidence  aliunde.  As  Lord  Eldon 
says,  in  Smart  v.  Prujean  (A*)?  "  An  instrument  pro- 
perly attested,  in  order  to  incorporate  another  instru- 
ment not  attested,  must  describe  it  so  as  to  be  a,  mani- 
festation of  what  the  paper  is  which  is  meant  to  be  in- 
corporated, in  such  a  way  that  the  Court  can  be  under 
no  mistake/'   And  see  Wilkinson  v,  Adam  (/),  Boydell 

(rt)7Ves.34l.  13lb.417.  8  Vin.  Ab.  71.  pi.  20.  261. 

(/y)  1 1  lb.  550.  356. 

(c)  10  lb.  597.  (/i)  Cowp.  99. 

{d)  2  Ventr.  5G.  (/)  7  T.  R.  Q7Q. 

(e)  1  Cnmyns  232.  {k)  6  Ves.  505. 

(/)  5  Vos.  SOI.  (/)  1  Ves.    and    B.    425- 

(^0  18  lb.  27.      See   ace.  (7  Kasl  5G8.) 
2  Leon.  70.     2  Vcrn.   451. 
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1816.  V.  Drummond{a).    That,  unless  the  Court  could  find 

with  certainty  what  was  ^^  the  timber*'  to  which  the 

Testator  referred,  it  would  be  impossible  to  eflkct 

Raires.         the  intention.  Wilson  v.  Mount  (6),  Roe  r.  Vernon  {c)y 

Doe  V.  Parkin  (d). 

Some  stress  was  also  laid  on  the  circumstance  that 
the  words  of  the  codicil  ^'  which  is  to  be  paid  for  out 
of  timber  which  I  have  ordered  to  be  cut  down"  were 
expressed  in  a  parenthesis,  as  affording  an  inference 
that  the  Testator  did  not  mean  those  words  to  be  con- 
strued a^  imperative,  but  merely  as  reciting  an  inten- 
tion which  he  never  carried  into  effect. 


The  Master  of  the  Rolls. 

July  dO*  Three  questions  have  been  made  in  this  cause  : 

Firsty  Whether  Sir  John  Chichester  signed  the 
agreement. 

Secondlj/j  Whether  the  Will  contains  a  direction 
that  the  house  shall  be  paid  for  out  of  the  timber 
ordered  to  be  cut  down. 

■ 

Thirdj  Whether  evidence  can  be  received  of  the 
order  for  cutting  down  the  timber  referred  to  in  the 
Will. 

The  first,  if  any  serious  doubt  could  be  entertained 
upon  it,  would  be  the  proper  subject  of  an  issue.     But 

(a)  11  East  142.  (c)  5  East  51. 

(b)  3  Vcs.  191.  (J)  5  Taunt.  »1. 


Saxford 
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I  apprehend  that  lio  jnry  wonld,  upon  aoch  evideoea  1?^^* 

as  there  is  before  the  Court,  have  a  moment's  beaitft- 

tion  in  finding  that  the  agreement  was  signed  by  Sir 

John  Chichester.    Putting  myself  in  the  place  of  a        Raikbs. 

jury,  I  have  not  the  slightest  doubt  of  the  fiust 

As  to  the  second  question,  the  decision  of  it  cannot       "®  mcaniag 
depend  on  the  grammatical  skill  of  the  writer  of  tlie  ?^*"  amoiguoas 
Will  in  the  position  of  the  characters  expressive  of  a  i^g*jgA  #       ^ 
parenthesis.    It  is  from  the  words,  and  fit>m  the  con-  ^oidi  and  the 
text,  not  from  the  punctuation,  that  the  sense  must  be  context,  not 
collected.    The  question  then  is.  Whether  the  words  from  the 
^^  and  which  is  to  be  paid  for  out  of  timber  which  I  ptmctoation. 
have  ordered  to  be  cut  down**  import  that  it  was  the 
then  declared  will  and  intention  of  the  Testator -that 
the  house  should  be  so  paid  for,  or  merely  that  he  ex- 
pected or  supposed  that  it  would  be  so  paid  for,  inde- 
pendently of  any  intention  he  might  then  express  oo 
the  subject.    When  he  who  has  a  ri^t  to  order  ikmi      Tastatoi*, 
any  particular  thing  shall  be  done,  says,  in  a  testap  having  a  right 
mentary  disposition,  that  it  is  to  be  done,  I  know  not  *®  ^^roer  a  thing 
upon  what  principle  it  is  that  he  is  to  be  understood  as  ^^^\a^ 

speaking  not  imperatively,    but  narratively — not  as  ^it  ^. .. . 
giving  a  direction,  but  as  stating  a  position.    In  each  ^^  be  done, 
of  the  cases  that  were  cited,  the  supposition  of  ante-  mart  be  under- 
cedent  right  was  expressly  stated ;  and  it  was  therefore  stood  to  ipsak 
plain  that  the  Testator  did  not  mean  to  give  by  his  imperatiTely, 
Will  what  he  knew,  or  believed,  to  belong  already  to  •^  "•*  merely 
the  person  spoken  of,  by  some  other  title.    Where  J  ,^*^        '*' 
the  supposition  was  erroneous,  it  was  evident  enough 
that  the  Testator  would  have  so  devised  if  he  had 
known  the  true  state  of  the  case;  but  an  erroneous 
reason  for  not  devising  could  not  be  held  to  amount 
to  a  devise.    Tn  Da$hxx>ood  v.  Peyton  (a),  which  is  cer- 

• 

(a)  18  Ves.  «7, 
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1816.  tainly  a  strong  case,  there  was,  however,  an  express 

^^^^^^^^  reference  to  a  supposed  direction  in  the  uncIc^s  Will, 

AVFORD  tvhich  direction  the  Testator  wished  to  be  complied 

Raikiis.  with.     The  very  supposition,  that  it  was  his  uncle's 

Erroneous  direction  that  was  to  operate,  shewed  that  he  did  not 

reagon  for  not  conceive  it  to  be  either  necessary  or  competent  for  him 

defising  cannot  ^^  gjy^  g,^y  direction  of  his  own  upon   the  subject. 

^  But  what  is  there  in  this  Will  to  ^hew  that  the  Testa- 

amount  to  a  .      ,    i  •  n   i       .    »  ■  i  • 

devbe  ^^^  conceii-ed  the  produce  of  the  timl)er  would  be  ap- 

plicable to  the  payment  for  the  house,  otherwise  than 
by  such  direction  a$  lie  might  then  give  for  the  pur- 
pose ?     He  says,  the  house  is  to  be  paid  for  out  of  the 
timber.     That  is  an  expression  of  the  Testator^s  Will 
that  it  shall  be  so  paid  for.     There  is  no  allusion  to 
any  other  mode,  actual  or  supposed,  by  which  the  de- 
visee could  have  the  house  paid  for  in  that  nsfinner. 
Till  Sir  John  Chichester  came  to  devise  the  hpiise,  the 
appropriation  of  any  particular  part  of  his  property  to 
the  payment  of  the  price  would  have  been  nugatory. 
He  was  alike  master  of  all  his  funds,  and  might  apply 
them  all  as  he  thought  fit.     Any  intention  he  might 
at  one  montent  have  had  as  to  the  means  of  providing 
for  the  price  of  the  house,  might  have  been  abandoned 
the  next.     But,  when  he  was  to  devise  a  house  not 
yet  paid  for,  he  might  have  been  imposing  a  burthen, 
instead  of  conferring  a  benefit,  if  he  had  not  given  an 
express  direction  for  the  payment  of  the  price.     Such 
direction  he  therefore  gives,  by  declaring  that  it  is  to 
This,  not  a      ^®  P^>^  ^^r  out  of  the  timber.     He  could  not  possibly 
case  of  reference  suppose  that  the  devisee  had  any  antecedent  right  to 
to  a  supposed,    have  it  so  paid  for ;  and,  therefore,  it  is  impossible  to 
non-existenf,      Jiljen  this  to  the  cases  where  a  Reference  to  a  right 
rig    ,  w  ic     las  gypp^^ej  already  to  exist  in  another  has  been  held 
been  held  not  to      ''"'  ^  i     •  mi.  , 

operate  as  a  de-  "^^  *^  operate  as  a  devise.     The  cases  about  devie? 

vise;  norofde-  ^V  >™pJ>cation  seem  to  have,  if  possible,  still  less 
vise  by  implica-  bearing  on  the  present.  Here  the  Testator's  inten** 
tion.  3 
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tion   is  not  collected  by   inference.     It  i«  distinctly  1816. 

expressed.      The    argument    admits    that,   when    he 

•       •  11  11  i^ij  &ANFORD 

made  the  codicil,  he  did  intend  that  the  house  should  ^ 

be  paid  for  out  of  the  timber-money;  but  it  insists  Raikes- 
that  he  did  not  mean,  by  the  codicil,  to  declare 
such  intention.  That  really  comes  to  a  protestaiio 
contra  factum.  The  declaration  is  contained  in  the 
codicil.  There  is  no  reference  to  any  thing  out  of  the 
codicil;  and  yet  it  is  to  be  said  that  it  is  Jiot  by  the 
codicil  that  the  intention  is  declared. 

As  to  the  third  question  ;  the  timber,  out  of  which      ^^^^^  ^^« 

the  house  is  to  be  paid  for.  Is  the  timber  which  the    ...       .,    - 
rw^  ,     1     r       1        1       1  I  11.  ^'^® "  descnbod 

Testator  Bays  he  had  ordered  to  be  cut  down.     I  had  j^    reference  to 

always  understood  that,  where  the  subject  of  a  devise  some  extrinsic 

was  described  by  reference  to  some  extrinsic  foct,  it  fact,  extrinsic 

was  not  merely  competent,  but  necessary,  to  admit  ex-  evidence  must 

trinsic   evidence  to  ascertain  the  fact,   and,   through  be  admitted  to 

that  medium,  to  ascertain  the  subject  of  the  devise,  ascertain  chc 

I  do  not  see  what  this  has  to  do  with  cases  where        '. 

.  1.1         certain  the  sub- 

there  IS  a  reference  to  some  paper  that  is  to  make  a  •    ^     e  ^^     » 

part  of  the  Will.     There  it  may  be  contended  that  vise.     DiiTereni 
the  Will  itself  must  specify  the  paper  that  is  to  be  from  the  cases 
incorporated  into  it.     Here  the  question  is,  not  upon  of  reference  to 
the  devise,  but  upon  the  subject  of  it.     Nothing  is  *  P^P^r  which 
offered  in  explanation  of  the  Will,  or  in  addition  to  "  ^"^  form  parl 

it.     The  evidence  is  only  to  ascertain  what  is  included     .        ,,     ,\-... 
.     .  ,  .  1 '  1     m  1  where  the  \\  lii 

rn  the  description  winch  the  Testator  has  given  of  the  jtj.g|f  ^^^^  ^ 

thing  devised.     When  there  is  a  devise  of  the  estate  cify  the  paper 
purchased  of  A.<y  or  of  the  farm  in  the  occupation  of  to   be  incorpo- 
£.,  nobody  can  tell  what  is  given,  till  it  is  shewn  by  rated  with  it. 
extrinsic  evidence  what  estate  it  was  that  was  pfUF- 
chased  oCA.y  or  what  farm  was  in  the  occupation  of 
jB.     In  this  case,  the  direction  with  regard  to  the  pay- 
ment for  the  house  amounted  in  effect  to  a  devise  of 
so  much  of  the  produce  of  the  timber  ordered  to  be 
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cut  down,  as  should  be  sufficient  to  pay  for  the  house. 
What  is  there  in  the  fact  here  referred  to, — viz.  an 
antecedent  order  for  cutting  down  timber, — that  makes 
it  less  a  subject  of  extrinsic  evidence,  than  such  an 
one  as  I  have  alluded  to?  The  moment  it  is  shewn 
that  it  was  a  given  number  of  trees  growing  in  such  a 
place,  or  ten  thousand'  pounds'  worth  in  value  of  the 
timber  on  such  an  estate,  that  the  Testator  had 
ordered  to  be  cut  down,  the  subject  of  the  devise  is 
rendered  as  certain  as  if  the  number,  value,  or  situa- 
tion  of  the  trees  had  been  specified  in  the  Will. 


The  PlaintiiT  is,  therefore,  entitled  to  have  so  much 
timber  cut  down  as  will  be  sufficient  to  pay  for  the 
lease  of  the  house. 

Decree  for  the  Plaintifi^,  with  costs,  and  interest  at 
£i  per  cent. 


Rolls, 
il%  31,  1811. 

King's  Bench, 

June  »— 12, 

1812. 

Rolls. 
Sittings  after 
Tnnity    Term, 
1815. 
Testator  de- 
vised freehold 
fee-simple 
estates  In  poS' 


MOGG  V.  MOGG. 


^EORGE  Hodges  {a)  was,  at  the  date  of  hb 
vJT  Will,  and  at  his  death,  seized  in  ^-aimple  of  a 
manor  and  other  hereditaments  in  the  parish  of  IM^ 
tletoriy  (distinguished  by  the  name  of  the  LittUUm 
freehold  estates^)  and  of  freehold  lands  and  heredita- 
ments in  several  other  parishes,  (called  the  Mark 
Estate).  He  was  also  seized  of  copyholds  in  the 
parish  of  Timsburj/j  and  in  several  other  parishes,  in 
some  of  which  he  had  an  estate  in  fee,  in  others  for 
lives  only.     He  had  also  estates  for  life  or  lives  in 

(a)  See  the  Pedigree  at  the  end  of  this  caae»  . 
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tain  leasehold  premises  in  Timsburt/  and  other  parishes,  session  to  all 
in  some  of  which  the  leases  were  renewable  by  custom.  *°^  every  the 
Lastly,  he  was  possessed  at  the  time  of  his  death,  of 
leaseholds  for  years  in  Timsbury  and  other  parishes,  j^u^ij^gp  c  nr 
Under  some  of  the  freehold  lands,  there  were  coal-mines,  f^^^  j  jfg .  ^u^  af- 
ter the  decease 
of  such  child  and  children,  to  the  lawful  issue  oi  such  child  and  children 
to  hold  to  such  issue,  his,  her,  and  their  heirs,  as  tenants  in  common ;  and 
and  in  default  of  such  issue,  over  to  other  persons ;  5.  M.  had  nine 
children,  four  born  in  the  Testator^s  life,  and  fiye  after  his  decease : 
held  that  all  the  nine  took  under  this  devise  as  tenants  in  common  in 
tail  with  cross  remainders. 

Testator  devised  other  freehold  fee-simple  estates  to  Trustees  during 
the  life  of  his  son,  J.  //.  upon  certain  trusts,  remainder  to  his  son's  child- 
ren and  their  Issue,  in  the  same  words  as  in  the  above  devise  to  his  daugh- 
ter's children,  and  in  default  of  such  issue,  to  all  and  every  the  child  and 
children  of  his  daughter,  S.  M.,  &c.  (in  the  same  words  as  before) :  held 
that  only  six  of  the  nine  children  of  S.M,  took  under  thisdevise ;  namely, 
five  who  were  born,  and  one  who  was  en  venire  at  the  death  of  J.  H. 

Testator  devised  other  freehold  fee-simple  estates  to  his  widow  for 
life,  and  after  her  decease,  to  the  same  uses  as  in  the  devise  last  stated : 
held  that  all  the  nine  children  of  S*  M.  took  under  this  devise,  all 
being  born  in  the  widow's  life. 

Testator  devised  other  freehold  fee-simple  estates  Xo  Trustees  during 
the  life  and  lives  of  the  child  and  children,  &c.  of  S.  M.  in  trust,  to  apply 
the  rents  for  their  maintenance;  and  after  the  decease  of  such  child  and 
children,  he  devised  this  estate  to  the  lawful  issue  of  such  child  and 
children,  &c.  in  the  same  words  as  before :  held  that  all  the  nine  child- 
ren took  under  this  devise  equitable  interests  for  their  lives,  and  the  life 
of  the  survivor  oi  them,  and  that  on  the  decease  of  the  survivor,  the 
estate  would  go  over  to  the  issue  of  the  four  children  born  In  Testator's 
life,  by  purchase  as  tenants  in  common  in  fee. 

Testator  also  bequeathed  leaseholds  for  lives  and  years,  in  the  same 
manner  as  last  stated,  the  legal  estate  being  in  the  Trustees  :  held  that 
all  the  nine  children  took  in  equal  shares,  that  they  took  absolute  in- 
terests in  the  leaseholds  for  years,  and  estates  in  the  nature  of  estates 
tail  in  the  leaseholds  for  lives ;  and  that  the  limitations  in  the  latter 
property  were  barred  by  deeds  executed  by  some  of  ^he  children. 


MOGO 

r. 
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1815.  and  veins  of  coal,  both  opened  and  unopened,  at  the 

time  of  his  death ;  and  the  Testator  was  also  entitled, 
at  the  date  of  his  Will  and  his  death,  to  shares  in  se- 

MoGc.  veral  other  coal-mines  situate  under  lands  of  which  he 

was  not  owner;  some  of  them  held  in  fee^  and  others 
for  years. 

Will  of  By  his  Will,  dated  the  Wih  of  August^  1759,  the 

GeorgeHodges,  Testator    devised    the    Littleton  freehold    estates    to 
DeTise  of  the      Baker  and  Hooper  (Trustees),  to  and  upon  the  uses 
Littleton  free^  gnd  trusts  after  mentioned, "  that  is  to  say,  all  coal- 
^''        mines,  veins  of  coal,  and  coal-works  in,   upon,  and 
under  the  same  excepted,''  to  the  intent  that  his  wife, 
Martha  Hodges  {a\  might  hold  the  dwelling-house 
and  certain  other  tenements  thereon  for  her  life ;  and, 
as  to  the  residue^  to  the  use  of  the  said  Trustees  and 
their  heirs,  during  the  life  of  his  fion,John  Hodges  (b)j 
in  trust  to  let  the  estates,  and  apply  the  rents  in  manner 
following: — that  is  to  say,  £loO per ann.  to  be  paid 
thereout  to  the  said  John  Hodges,  during  his  life,  and 
the  overplus,  (charged  with  an  annuity  of  £100  to  his 
wife,  and  with  the  sum  of  .£^1500  afterwards  directed 
to  be  raised)  to  be  invested,  and  the  produce  paid  to 
and  among  the  children  of  his  daughter,  Sarah  Mogg, 
begotten  and  to  be  begotten,  until  a  child  or  children 
should  be  born  to  his  son,  John  Hodges  (r);   then  to 
such  child  or  children   during  his  said  son^s  life ;  and, 
after  his  death,  the  principal  and  accrued  interest  to  go 
among  his  children ;  but,  in  case  he  should  have  no 
children,  then  to  pay  and  divide  thesaid  principal  and 
accrued  interest  '^  unto  and  equally  among  the  child 

(«)  Martha   Hodges^  the  sur?iired   him,    and    died  ia 

widow,  survived  the  Testa-  1765,  without  issue. 
tor,  and  died  in  1775.  (c)  Which      event     nev#r 

(tf)  John  Ilodgesy  the  Tes-  happened, 
tator'fi  soQ  and  heir  at  law^ 
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and  children  begotten,  and  to  be  begotten,  on  the  body  Mogg 
of  his  said  dau'^hter,  who  should  be  living  at  his  said  t,,^* 
son's  decease ;  if  no  such  child  then  living,  to  goto 
his  daughter,  Ann  Harding^  or  her  children ;  and  if 
she  sliould  be  then  dead  without  issue,  to  other  per- 
sons therein  named.  The  Will  then  proceeded  as  fol- 
lows:— "And  from  and  after  the  decease  of  niy  said 
"  son  I  give  and  devise  such  residue  of  my  said  mes- 
"  suages,  &c.  in  Ifigh  Littleton^  (subject  and  chargeable 
"  also  in  the  first  place  by  the  issues  and  profits  thereof^ 
"  witli  or  towards  the  payment  of  the  yearly  sum  of 
"  £100,  and  the  sum  of  J^1500  hereinbefore  and  herein*^ 
^'  after  mentioned,)  unto  and  equally  among  the  ebild 
'^  and  children  lawfully  to  be  begotten  by  my  said  son 
^'  during  his,  her,  and  their  life  and  lives.  And  from 
'^  and  after  the  decease  of  such  child  and  children,  I  give 
^*  and  devise  the  same  unto  the  lawful  issue  of  such 
'^  child  and  children,  to  hold  unto  such  issue,  his^ 
^'  her,  and  their  heirs  as  tenants  in  common  without 
''  survivorship ;  and  in  default  of  such  issue,  I  give 
*'  and  devise  such  residue  of  my  said  messuages,  &c. 
^'  untoandequallyamongthechildandchildren begotten 
•'  and  to  be  begotten  on  the  body  of  my  daughter,  Sarah 
'*  Mogg^  during  his,  her,  and  their  life  and  lives ;  and 
^^  from  and  after  the  decease  of  such  child  and  children, 
'^  I  give  and  devise  the  same  unto  the  lawful  issue  of 
^'  such  child  and  children  of  my  said  daughter,  Sarah 
"  Mogg ;  to  hold  unto  such  issue,  his,  her,  and  their 
'^  heirs  as  tenants  in  common  without  survivorship;  and 
'^  in  default  of  such  issue,"  to  his  daughter,  Ann  Hard- 
ing^ for  life;  and,  after  her  decease,  to  her  children 
and  their  issue,  (using  the  same  words  as  with  reference 
to  Mrs.  iMogg^s  children,)  and  in  default  of  such  issue, 
to  certain  other  persons  in  fee.  '^  And  as  touching  and 
"  concerning  the  several  messuages,  &c.  above  given 
^'  to  my  said  wife,  I  hereby  will  and  direct  that  the  same 
VoL.I.  2X 
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MoGQ  <<  shall,  from  and  after  tbe  death  of  toy  raid  wife,  stand 

«.^'  ^^  and  be  limited  to  and  for  the  same  use  and  uses  that 

MOOG. 

^  are  above  declared  concerning  the  residue  of  my  said 
**  messuages,  &c." 

DeTise  of  the  The  Testator  then  devised  the  Mark  Estate  (a), 
Mark  estate.      (coal-mines,  &c.  excepted)^  charged  as  before  with  tbe 

jf  100  annuity,  and  <f  1600,  to  the  same  Trustees,  in 
trust  that  thej  should  ^^  equally  pay  and  apply  tbe 
'^  issues  and  profits  thereof  towards  the  support  and 
'^  maintenance  of  the  child  and  children,  begotten  and 
*<  to  be  begotten,  of  his  said  daughter,  Sarah  Moggj 
**  during  his,  her,  and  their  life  and  lives ;''  and  after 
the  decease  of  such  children,  ^^  he  gave  and  devised  the 
'  ^<  said  estate  to  the  lawful  issue  of  such  child  and 
^^  children  of  his  said  daughter,  Sarah  Moggy  to  hold 
*^  unto  such  issue,  his,  her,  and  their  heirs  as  tenants  in 
*^  common  without  survivorship;''  and,  in  default  of  such 
issue,  to  the  children  of  his  son  and  their  issue  succes- 
sively in  like  manner;  and,  in  default  of  such  last 
mentioned  issue,  to  his  daughter,  Ann  Harding^  her 
children,  and  their  issue  successively  in  like  manner. 

Derise  of  the  ^^^  Testator  then  gave  to  the  same  Trustees  (4) 
leaseholds  and  sH  his  copyhold  and  leasehold  estates,  (except  tbe 
co^)yholds.  leasehold  and  copyhold  estate  at  Timsbury,  which  he 

thereby  directed  to  be  enjoyed  with  the  JLittteion  estate 
during  the  whole  of  his  interest  therein,)  chargeable 
as  aforesaid,  upon  the  same  trusts  for  the  children  of 
Sarah  Moggy  with  a  devise  to  their  issue,  in  the  same 

{a)  See  infray    as  to  the  upon  introdoced  into  the  case 

fictitious  diTision  of  the  sub-  stated  for  the  opinion  of  the 

ject  of  this  de?ise  into  tlie  Court  of  K.  B. 
(Jj)per    and    Lower    Mark         (6)  See  infriy  as  to  the  tU 

estates,  and  the  clause  there-  teration  made  in  this  devise; 
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words  as  those  of  the  Mark  estate ;  and,  in  default  of         Moao 
such  issue,  to  his  son  and  his  daughter,  Ann  Harding^         _^* 
as  tenant  in  common,  without  Hurrivorship. 

The  Testator  then  gave  and  devised  to  the  same      Devise  of 
Trustees  («)  all  coal-mines  and  veins  of  coal  in  or  un-  coal-minei. 
der  his  freehold  estates,  upon  trust  to  lease  for  any  term 
or  terms  of  years,  reserving  the  best  free  shares^  and 
so  as  such  lessees  be  not  made  dispunishable  for  waste ; 
and  he  directed  that  such  free  sliareSy  (chargeable  as 
aforesaid,)  should  be  applied  to  the  uses  already  de- 
clared as  to  his  leasehold  and  copyhold  estates,  and 
gave  and  bequeathed  all  his  ^'  share  and  shares,  interest 
and  interests,  of  and  in  all  coal-mines,  veins  of  coal, 
and  coal-works  then  at  work  in  the  said  county  of 
Somersel^^^  to  the  same  Trustees  in  fee  upon  the  same 
trusts  as  above  declared  concerning  his  copyhold  and 
leasehold  estates,  also  chargeable  (as  to  the  produce 
thereoO  as  aforesaid. 

The  Testator  then  bequeathed  the  annuity  of  J^IOO 
to  his  wife  for  her  life,  in  compliance  with  a  covenant 
in  his  marriage  settlement ;  and  he  gave  the  £\bOO 
(so  as  aforesaid  charged  on  the  premises,)  to  his  son-in* 
law,  John  Harding^  upon  a  certain  condition  ;  and,  in 
case  of  non-compliance  therewith,  the  Trustees  were 
to  raise  the  said  sum  out  of  the  premises. 

Lastly,  after  giving  certain  pecuniary  legacies,  the      Residaarr 
Testator  bequeathed  the  residue  of  his  personal  estate  bequest* 
to  the  same  Trustees,  upon  trust  to  dispose  of  the 
same,  and  to  apply  the  produce  (after  payment  of  his 

in   the  case    stated  for  the         {a)  See  the  alteratpoQ  ia 
Court  of  K.  B.  this  devise  infri* 

2X2 
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debts,  funeral  expenses,  and  legacies,)  towards  rais- 
ing the  ^1500;  and,  as  to  the  overplus,  (if  any,)  to  the 
child  and  children  of  his  naid  daughter,  Sarah  Moggy 
their  executors  and  administrators,  share  and  share 
alike.  And  he  appointed  the  same  Trustees  executors 
of  his  Will. 


The  Testator  died  in  1762,  leaving  John  Hodges^ 
bis  son  and  heir  at  law,  who  died  in  1765,  without  ever 
having  had  a  child.  The  Testator's  widow  survived 
him,  and  died  in  1775.  Sarah  Moggj  (one  of  his 
daughters,)  had  nine  children,  of  whom  Marihoy  I,  aod 
Richardyiy  were  born  before  the  date  of  his  Will; 
GeorgCj  3,  and  Thomas^  4,  were  born  after  the  date  of 
his  Will,  but  before  his  death  ;  Jacobj  5,  was  bom 
after  the  Testator's  death,  but  before  the  death  of 
John  Hodges ;  Charles^  6,  was  in  ventre  sa  mere  at 
the  death  oiJohn  Hodges  ;  and  Robert^  Henry y  and 
Dorothy^  7,  8,  and  9,  were  born  after  the  death  of 
John  Hodges  /  but  all  the  children  were  born  in  the 
lifetime  of  the  widow. 


All  the  children  lived  to  attain  twenty-one.  Martha 
married  Barter y  and  died  in  1S05  without  issue.  Richard 
died  inl792,  intestate,  leaving  two  daughters,AfarlAa  and 
Sarahy  his  heirs  at  law,  who  were  also  the  heirs  at  law 
of  the  Testator.  Thomas  died  in  1803,  without  issue. 
The  other  six  children  were  still  living;  and  three  of 
them,  fviz.  Charlesy  Henry y  and  Doro^A^^  *wife  of 
KingsmiUy)  had  issue. 

The  four  children  bom  in  the  Testator^s  lifetime 
had  done  no  act  to  alter  their  estates  under  the  Will ; 
but  the  five  bom  after  his  death  had  suflfered  i^ 
coveries,  each  on  attaining  twenty-one,  of  one-nintik  of 


9. 

Mocsa. 
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the  freehold  estates :  the  uses  whereof  were  limited  to  Mog© 

themselves  in  fee. 

The  Trustees  and  Executors  administered  the  per- 
sonal estate,  and  ^i^nted  leases  of  some  of  the  coal- 
mines ;  but  had  not  otherwise  acted. 

In  Easter  Term  1810,  Jacobs  Charles^  and  Roberly 
(three  of  the  after  born  children,)  filed  a  Bill  against 
the  other  children,  and  their  issue,  and  the  representa- 
tives of  such  of  them  as  were  deceased,  and  others 
claiming  an  interest,  by  settlement  and  otherwise,  in 
their  respective  shares,  praying  that  the  rights  of  the 
parties  under  the  Will  might  be  declared,  a  partition 
of  the  devised  estates,  and  an  assignnient  of  the  lease- 
holds. 


The  Cause  coming  on  to  be  heard  at  the  Rolls,  His  Ma^  31,  1811«. 
Honor  directed  a  case  to  be  stated  for  the  opinion  of 
the  Court  of  Kings's  Bench.  Some  of  the  clauses  in 
the  Will  of  the  Testator  being  so  expressed  as  to  afford 
ground  for  argument,  that  the  whole  legal  estate  passed 
to  the  Trustees  (which  construction  Would  have  pre- 
vented the  Court  of  law  from  giving  any  opinion  as  to 
the  effect  of  the  devises  to  the  children  of  Sarah  Mogg^) 
certain  alteration*)  were  made  in  the  case  in  the 
statement  of  the  Will ;  and,  in  particular,  with  re- 
spect to  the  Mark  Estate^  it  being  necessary,  (in  order 
to  ascertain  the  situation  of  the  equitable  interests,)  to 
find,  not  only  what  estate  the  Trustees  took  therein^ 
but  also  which  of  the  children  would  have  been  enti- 
tled if  the  devises  to  them  had  been  of  the  legal  estate 
in  possession,  that  devise  was  stated  twice;  a  fictitious 
gift  (omitting  the  gift  to  the  Trustees)  being  intro- 
duced as  applicable  to  an  estate  called  in  the  case  the 
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1817. 


Ex  parle  SKITSrSZR  and  Others. 
In  the  Matter  of  THE  LAWFORD  CHARITY^ 


AprUlS^ 


rilHE  petition  stated  the  will  of  John  Leach,  as  £>!- 
"^    lows :  ^<  I  gire  and  bequeath  my  fiurm  and  lands. 


**  in  the  parish  of  Laxffordf  now  in  the  occiq)ation 
^*  of  N.  Sherman,  to  the  said  parish  for  ever.    I  mean 


Petition,  un* 

der  Stat.  52 

G.  S.  c.  101. 

must  have 

the  siflrnature  of 
**  the  rents  and  profits  thereof  to  be  always  laid  out   ^^  Attomey- 

**  for  dothing  ten  poor  peqale  of  the  parish  yearly,    general,  or  of 
^  that  take  no  collection,  and  £sr  teaching  ten  poor    the  Solicitor- 
"  children  to  read  and  write;  the  money  to  be  hud    general,  in  case 
^  out  for  the  purposes  aforesaid  by  iJa^  x^hurdiwardens    ^  ^  ^      ^^^ 
^  and  overseers  of  the  pariah  for  the  time  being,  and 
^<  by  three  of  the  chief  inhabitants  thereof,    Sherman 
<*  to  hold  the  &nn,  &c.  at  the  same  rent  he  now  holds 
<<  the  same,  during  hia  life,  keeping  the  premiaea  in 
**  tenantdble  repair,  and  doii|g  by  the  tenants  as  he 
<*  oug^  to  do." 


The  testator  died  in  179S;  and  the  petition  went 
on  to  atat^  that  the  legal  estate  in  the  premises  (which 
were  copyhold  of  inheritmiee)  not  having  passed  by 
the  will,  a  trustee  was  appointed  by  the  then  church* 


being  no  At- 
torney-general 
at  the  time. 

Such  signa- 
ture not  to  be 
affixed  without 
the  same  deli- 
beration, as  in 
the  case  of  an 
information  re- 
gularly filed 

The  statute 
was  meant  to 


extend  only  to 

cases  of  plain  breach  of  trust  committed  by  persons  in  (heir  charac- 
ter of  trustees,  not  to  the  case  of  benefits  derived  from  such  breaches 
of  trust  by  tlurd  persons. 

An  informatian  haying  been  filedi  eo  petition  presented  with  the 
8a»e  objeets,  it  is  not  for  the  Court  to  separate  these  objects,  and  to 
give  relief  upon  the  petition  as  to  such  as  are  regularly  within  its 
limits,  leaving  the  rest  to  be  disposed  of  on  the  information. 

Tenant  of  a  charity  estate,  provided  he  has  acted  fairly,  not  to  be 
turned  out  of  possession,  or  to  have  his  lease  set  aside,  merely  on  the 
ground  of  inadequacy  of  rent  to  the  value  of  the  estate. 


MOOG- 

V. 

MoGa* 
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devises  to  them  any  and  what  estates  in  any  and  what 
shares  of  the  several  properties  enumerated  ? 

III.  Whether  the  five  children  of  Sarah  Moggy 
born  after  the  death  of  the  Testator,  took  under  the 
devises  to  them  any  and  what  estates  in  any  and  what 
shares  of  the  several  properties  ? 

IV.  Whether  the  grandchildren  of  Sarah  Mogg^ 
(being  the  issue  of  such  of  her  children  as  were  living 
at  the  date  of  the  Will,  or  of  such  of  her  children  as 
were  born  after  the  date  of  the  Will,  and  prior  to  the 
Testator's  decease,  or  of  such  of  her  children  as  were 
horn  subsequently  to  the  Testator's  decease,)  take  any 
and  what  estates  in  the  several  properties? 

V.  Whether  the  shares  of  Martha^  (who  was  born 
at  the  date  of  the  Will,)  and  of  Thomas^  (who  was 
born  in  the  lifetime  of  the  Testator,  but  after  the  date 
of  his  Will,  both  which  children  were  dead  without 
issue,)  did,  on  their  deaths  without  issue,  vest  in  any 
and  which  of  the  grandchildren  ? 

The  Case  was  argued  at  Westminster,  in  Trinity     June  9 1^ 

Term  1812,  by  Presto7L  for  the  Plaintiffs  in  equity,  1812, 

and  Gifford  for  the  Defendants. 

For  the  Plaintiffs. 

[After  stating  the  case,  and  pointing  out  the  distinc- 
tions in  the  different  devises.] 

I  must  first  take  the  devise  of  that  part  of  the  Litii$* 
ton  estate  which  the  Testator  calls  the  residue.  Th|tt 
devise  is  ^^  during  the  life  of  the  son  to  Trustees  for 
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MoGG         certain  purposes ;  then  to  the  children  of  the  son,  law- 
.c  ^'  fully  to  be  begotten,  for  life ;  remainder  to  the  issue 

of  such  children  and  their  heirs  as  tenants  in  common 
without  survivorship  ;  and,  in  default  of  such  issue, 
then  to  the  children,  begotten  and  to  be  begotten,  of 
his  daughter,  Sarah  Mogg^  during  their  lives;  and, 
after  the  decease  of  such  children,  to  the  issue  of  such 
children,  and  their  heirs,  as  tenants  in  common,  with- 
out survivorship ;  and,  in  default  of  such  issue,  then 
over."     The  son  never  had  a  child.     A  gift  to  an  un- 
born child  for  life  is  good  if  it  stops  there  (a) ;  bat,  if 
a  remainder  is  added  to  his  children  or  issue  as  pur- 
chasers, it  is  not  good  (6),  unless  there  be  a  limitation 
of  the  time  within  which  it  is  to  take  effect  (c).   There* 
fore  the  issue  of  the  son's  children  could  not  take 
as  purchasers.      But,    as  the  words  of   this  devise 
are   the  same  as   those   in   the    limitations   to  Mrs. 
Mogg^s  children,  I  proceed  to  that  part  of  the  WiB. 
In  construing  a  Will,  the  particular  intent  is  to  be  sa- 
crificed to  the  general  intent  (d),  if  necessary.     Now 
Mrs.  Mogg^s  grandchildren  (as  the  grandchildren  of 
ihe  son)  being  unborn  issue,  could  not  take  as  pur- 
chasers ;   but  they  may  take  by  transmission  through 
their  parents.     This  leads  to  the  question  whether  the 
'issue  of  the  children,  (upon  the  construction  of  the 

(a)  Evans  v.  Jstley^    2  I  Vesey  jun.    150,    and  see 

Black.  523,  per  IVilmot^  J,  RoiUledge  v.  Dorrelij  ubi  fu- 

Rouiledge  v.  Dorrelij  2  Ves.  pra  (as  to  personalty.) 
jun.  357,  per  Lord  Alvanley.         (d)  Robinson  v.  Robinson^ 

(6) /Toyv.  Earl  of  Caceit/ry,  1  Burr.  38,  and  many  subse- 

3  Term  Rep.  86.  D.  of  Marl'  quent  cases.     See  BuiL  Ed. 

borough's  case,  5  Bro.  P.  C.  of   Fearn's  Coot.    Rem.    p. 

608.     Vide  1  East  452,  453.  203,  n. 

(c)  Hockleif   T.    Maubetfj 
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Jevise  to  them,)  were  intended  to  take  estates  tail,  or 
estates  in  fee.  If  the  issue  were  to  take  estates  tail, 
(which  I  contend  for,)  then  it  is  well  settled,  that  to 
cfTectuate  that  intention,  the  parents  shall  take  in 
tail  (a).  I  contend  also  for  cross  remainders;  and  it  is 
very  material  for  me  to  establish  that,  because  it  leads 
to  establish  estates  tail,  the  argument  being  that  the 
Testator  intended  to  exhaust  one  family  before  he 
took  in  the  other.  This  construction  will  be  said  to 
be  opposed  by  the  words  "  without  survivorship  ;"  but 
those  words  go  only  to  prevent  the  consequence  of  a 
joint  tenancy,  and  do  not  make  against  the  implication 
of  cross  remainders. 


MOGG 

t?. 

MOGG. 


It  will  be  argued,  then,  on  the  other  side,  that  the 
issue  of  the  children  were  intended  to  take  in  fee ; 
and,  therefore,  that  their  parents  will  take  only  for 
life.  But  many  similar  cases  have  occurred  ;  and  they 
are  uniform  in  giving  an  estate  tail  to  the  parent,  at 
least,  where  the  words  "  without  survivorship"  have 
not  occurred.  This  clearly  was  intended  as  a  gift  to 
the  children  and  their  family.  The  measure  of  an 
estate  tail,  is  to  a  man  and  the  heirs  of  his  body ;  and, 
therefore,  a  gift  to  the  family  is  satisGed  by  such  a  gift. 
For  this  construction  I  rely  on  King  v.  Burchell(b)j 
Frank  v.  Slovin  (c).  Roe  d.  Dodson  v.  Grew  {d)^Doe  v. 
ylpplin(e)y  Demi  v.  Pucke^  {/),  Doer.  Cooper  {g)^ 
and  Put  v.  Jackson  (//),  in  all  of  which   devises  to 


(«)  Frank  v.  Slovin^  3  East 
548,  and  other  cases  cited 
below. 

(b)  Ambler  378,  and  note, 
4  Term  Rep.  296. 

(c)  3  East  548. 


(d)  3  Wils.  322. 
(<?)  4  Term  Rep.  82. 
(/)  5  Term  Rep.  299. 
(g)  1  East  229. 
(^)2Bro.C.  C.  51, 
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Nedriffj  Upon  affidavit  of  the  facts  all^^  as  constU 
tuting  the  ground  for  this  application  (a). 


(a)  Upon  referring  to  the 
Register's  book,  the  case  of 
Hyde  V.  Foster  and  Myers^ 
spears  to  have  been  pre- 
cbely  similar  to  the  present. 
It  was  there  alleged  that  the 
Defendant  Foster  was  resi- 
dent at  the  time  of  the  bill 
filed,  and  continued  to  reside, 
out  of  the  jurisdiction ;  and 
the  other  Defendant  Myers^ 
by  his  answer,  set  forth  that 
he  was  factor  or  agent  for 
Foster;  and  that,  by  virtue 
of  some  power  or  authority 
from  Foster^  he  had  been  for 
some  time,  and  then  was,  in 
Ae  possession  or  receipt  o^ 


the  rents  and  profits  of  cham- 
bers in  Barnard's  Intiy  for 
the  use  of  Foster^  which 
chambers  were  a  part  of  the 
premises  in  question  in  the 
cause.  The  motion  was,  that 
service  of  subpoena  to  appear, 
&c.  on  the  Defendant  MyerSf 
as  agent  or  factor  for  Foster^ 
might  be  deemed  good  ser- 
vice on  Foster.  And,  on 
hearing  what  was  alleged  by 
the  couDseiyor  the  Defimdani 
and  the  answer  of  Myers^ 
and  what  had  been  alleged 
by  counsel  on  both  sides,  it 
was  ordered  accordingly.— 
Reg.  Lib.  1744.  A.fo.  491.  b. 


1817. 


RiCKCORD 

V. 

Nedriff  and 
Savaob. 


WHITE  V.   WARNER^ 

npMIS  was  a  motion  for  an  injunction  to  restrain  the 
''"  Defendant  from  suing  at  law  upon  the  breach  of  a 
covenant  to  keep  premises  insured  from  fire.  It  was  re- 
presented as  a  case  of  great  hardship^  the  Plaintiff 
having  laid  out  j£S,000  in  repairs  on  the  premises. 

Leachf  in  support  of  the  motion. 


April  92. 

No  relief  by 
injunction 
against  a  for- 
feiture for 
breach  of  cove* 
nant  to  keep  in- 
sured. 


Sir  S.  Bomilly  and  Hart^  eontfii  said  that  the  case  of 
rent  was  the  only  one  in  which  a  court  of  equity  will 
Vol.  XL  Hh 
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ton  as  tenants  in  common  in  tail  with  croas  remainders : 
Remainder  to  the  children  of  Mrs.  Mogg  as  tenants 
in  common  in  tail  with  cross  remainders.  The  number 
of  the  children  **  begotten  or  to  be  begotten,"  makes 
no  difference,  because  the  estate  may  open  to  let  ill 
after  born  children,  even  after  a  vesting  of  the  estate. 

As  to  the  other  part  of  the  LUileion  estate,  it  it 
given  to  the  Testator^s  widow  for  her  life ;  and,  after 
her  decease,  to  the  same  uses  as  before  declared  coo- 
cerning  the  residue  of  that  property.  The  construc- 
tion, therefore,  roust  be  the  same  as  if  the  devises 
already  stated  and  commented  on  had  been  ber^ 
repeated. 

The  next  branch  of  the  case  is  upon  the  devise  of 
the  Upper  Mark  estate ;  and  this  is  open  to  exactly  the 
aame  observation  as  the  former,  the  only  difference 
being  that  here  there  is  no  life  estate  before  the  devise 
to  Mrs.  Mogg^s  children.  So  that,  even  if  the  limita- 
tion to  her  children  in  the  first  branch  of  the  ease 
should  be  held  to  be  void  as  too  remote,  yet  the  gift  of 
them  here  is  good. 

But,  (adverting  again  to  the  devise  of  the  Uitleian 
estate,  with  reference  to  this  distinction),  even  if  the 
limitations  to  Mrs.  Mogg\  children  should  be  void  as 
remainders  for  remoteness,  yet  they  may  be  good  b« 
alternative  limitations,  tlie  son  never  having  had  any 
child.  The  same  limitation  may  turn  out  good,  in  one 
event,  which  would  be  bad  in  another.  On  this  subject 
the  cases  are  collected  by  Fmme  in  his  Conttingent 
Remainders  (a).  But  it  is  hardly  necessary  to  argue 
this  point,  as  it  is  now  settled  that  an  estate  whteh 


9m 


Mooe 

Moee» 


(a)  514,  Butler's  Edit. 
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must  determine   on  a  general  failure  of  issue  must, 
to  be  legal  at  all,  be  an  estate  tail. 

The  next  branch  is  as  to  the  Lower  Mark  esitate. 
Here  the  gift  is  to  the  Trustees  and  their  hcins  to  ap- 
ply the  rents  and  profits  to  the  maintenance  of  the 
child  and  children  of  Sarah  Moggy  for  his,  her,  and 
their  life  and  lives,  and  after  the  decease  of  such  child 
or  children,  a  devise  to  the  lawful  issue  of  such  child 
and  children,  in  the  same  words  as  in  the  fornier 
clauses.  I  contend,  first,  that  this  is  a  devise  to  the 
Trustees  during  the  lives  of  the  children,  and  the 
life  of  the  survivor.  There  is  nothing  to  sever 
the  tenancy  between  the  children,  or  give  any  re- 
mainder over  earlier  than  the  death  of  all.  But 
secondly,  the  next  part  of  the  construction  of  this 
devise  is  new,  and  very  difficult.  The  first  ^ft  is 
to  the  Trustees  during  the  lives  of  the  children ;  the 
second  is  to  the  grandchildren  themselves.  It  has 
become  a  general  rule,  that  equitable  and  legal  in- 
terests cannot  unite  so  as  to  be  brought  within  the  rule 
in  Sheliys  case.  This  is  so  settled,  that  I  cannot  op- 
pose it :  and  Feame  has  involved  the  cases  on  that 
rule  with  cases  of  construction  merely,  which,  perhaps, 
is  not  correct;  for  the  rule  in  Shelly $-  case  was  a  rule 
of  tenure,  not  of  construction  (a) ;  and,  indeed,  it 
roost  commonly  defeats  the  intention.  Casea,  there- 
fore, upon  that  rule,  must  be  materially  difierent  firom 
those  which  depend  on  the  question  of  intention. 
But  what  is  there  to  prevent  the  Court  from  say- 
ing here,  that  they  will  give  effect  to  the  intention? 
It  may  be  held  that  the  gift  to  the  issue,  who  could 
not  take  as  purchasers,  operated  as  an  implied  gift  to 
the  parents;   in  order  that  the  issue  might  take  bj 

(a)  Per  I^ord  Mansfield^  Evans  v.  Attleyy  1  Black.  5U. 
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transmission  :  as  if  it  had  been  a  devise  to  the  Tnig« 
tees  during  the  lives  of  the  children,  and  the  survivor 
of  them,  with  remainder  to  the  children  themselves  as 
tenants  in  common  in  tail.  The  inverse  of  this  has 
often  been  done,  where  there  has  been  no  gift  to  the 
issue :  but  the  descendants  appeared  to  be  included  in. 
the  scope  of  the  gift ;  as,  where  the  gift  has  been  to  A^ 
and  if  he  should  die  without  issue,  over  (a).  Here,  I 
contend,  the  same  intention  is  to  be  found  as  in  all  the 
former  parts  of  the  Will ;  and  the  question  is  a  ques- 
tion of  intention  and  constructioD  only* 


Mooo 
Mooa. 


The  next  branch  is  as  to  the  copyholds  and  lease* 
holds,  and  it  is  a  double  gift,  (the  exception  of  those  in 
Timsbury  operating  as  one  distinct  gift).  As  to  the 
excepted  copyholds  and  leaseholds,  the  Testator  direct* 
them  to  be  annexed  to  his  freeholds  in  High  Uiikkm^ 
for  and  upon  the  same  uses  as  are  declared  concerning 
the  residue  of  that  property ;  therefore,  whatever  is 
the  construction  of  the  gift  of  the  High  Litikkm 
estate,  it  will  govern  the  construction  of  this  gift.  This 
requires  me  again  to  advert  to  what  I  have  said  on  the 
devise  of  the  High  JJUleian  estate.  As  to  the  lease- 
holds, this  must  operate  as  a  gift  with  a  double  aspect ; 
viz.  to  the  son's  children,  if  he  had  any ;  but,  if  he  had 
none,  (which  happened,)  then  to  Mrs.  Mogg^%  child- 
ren. The  devises,  therefore,  to  Mrs.  Mog^%  children 
were  good  in  the  event,  which  happened  (ft)# 


(a)  Wyldei.  Lezois,  1  Atk. 
43^.  Evans  t.  Astley,  1  Bl. 
523.  But,  in  order  to  admit 
of  that  constmctioD,  as  to 
real  estate  it  seems  the  first 
dsfise    most    be   indefimUj 


but  as  toperionat  estate,  the 
constroction  maybe  adopted^ 
where  the  first  de? ise  is  ex* 
pressly  for  life.  ^ 

(6)  Batl.  Feam  514^  &c 
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The  next  branch  U  as  to  the  other  copyholda  and 
leaseholds.  The  copyholds  are  either  in  fee,  or  far 
lives.  Copyholds  or  leaseholds  for  lives  may  now  be 
entailed ;  and  as  the  entail  in  them  cannot  lead  to  a 
perpetuity,  the  question  as  to  the  gifts  over  bein^  too 
remote  cannot  arise.  Here,  too,  the  argument  will  be 
the  same  as  before ;  as  Johi  Hodges  never  bad  anj 
issue,  the  gift  to  Mrs.  Mogg*s  children  was  capable  of 
taking  effect.  But  the  devise  being,  ^'  I  give  and  be- 
queath my  copyholds  and  leaseholds  so  that  (a)  the 
issues  and  profits  may  belong  to  the  children  of  Sarah 
Moggy  begotten  and  to  be  begotten,"  for  life ;  this  in- 
volves  the  question  as  to  the  number  of  children  to 
take.  There  is  this  difficulty  here  as  to  the  children 
born  after  the  death  of  the  Testator.  I  must  contend 
it  is  a  gift  of  the  leaseholds  to  the  children  themselves, 
on  account  of  the  gift  to  their  issue.  A  gift  of  per- 
sonalty to  A.  and  his  issue,  is  a  gift  to  A.  But  then 
the  bequest  to  the  issue  of  an  unborn  child  is  void ; 
and,  therefore,  must  be  considered  as  no  devise  at  all. 
However,  a  gift  of  personalty  to  A.  for  life,  and  if  he 
dies  without  issue,  then  over,  has  been  held  to  be  a 
gift  of  the  whole  interest  to  A.  (See  Bailer*^ 
Feame  (b)  ).  So  a  gift  to  A.  for  life  expressly,  re- 
mainder to  the  heirs  of  his  body,  vests  the  whole  term 
in  him.  BuUerfield  v.  Bullerfield  (c).  And  a  late  case 
argued  by  me  in  Chancery  {d) ;  gift  to  A*  daring  his 


(a)  Vide  ante,  page  66% ; 
that  this  was  not,  in  fact,  the 
language  of  the  Will,  though 
so  stated  in  the  case. 

(6)  486,  &c. 

(c)  1  Ves.  133,  157,  and 
see  Watson  ▼.  Boden^  Amb. 


398,  478. 

(d)  Eiion  V.  fofoff.  Rolls, 
Aprils?,  1811,  Sarah Mar^ 
woody  by  her  Will,  gave  se« 
veral  annaities  to  her  daiigh« 
ters  for  their  lives ;  and  gave 
all  her  messaeges,  lands,  &c 
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life,  and  if  no  heirs  of  his  body,  then  over.  This  was 
held  to  vest  the  whole  interest  in  the  leaseholds  in 
him,  because  otherwise  his  family  could  not  have  the 
benefit  of  the  whole ;  and  this  was  done,  though  he 
might  defeat  his  issue,  and  though  they  could  not  take 
as  purchasers.  Here  the  issue  cannot  take  as  pur- 
chasers :  therefore,  in  order  to  effect  the  general  plan 
and  intention  of  the  Will,  the  children  must  take  ab* 
solute  interests  in  these  leaseholds. 


MOGO 
MOGO. 


The  next  branch  is,  as  to  the  coal-mines  under  th« 


and  all  her  monies  and  per- 
sonal estate  to  Trustees,  their 
executors,  administrators,  and 
assigns,   in  trust  for  payment 
of  her  debts,   annuities   and 
legacies,    and    to    keep    her 
leaseholds  and  copyholds  for 
lives  full  slated^  and  in  trust 
to  apply  the  residue  of  the 
rents,(after  certain  purposes,) 
for  her  son  J.  T.  B.  Mar^ 
jcood^  (who  appears  to  have 
been  of  infirm  mind,)  during 
his  life,    and  aflericards  for 
the  heirs  of  his  body^  if  any, 
and  in  default  of  such  issue, 
to  Testatrix* %  grandson.   The 
Bill  was  filed  by  the  grand- 
son to  establish  the  limitation 
in  the  Will.     The  case  was 
argued   by  Sir  5.    RonnUy, 
Ilart^    Roupcllj    and    Pres- 
ton,   for  the     Plaintiff,    and 
Richards  nT\d   IVingfteld,  for 
Defendants.    It  was  admitted 


on  all  hands  that  the  Will 
created  an  estate  tail  in  the 
freeholds  and  copyholds  of 
inheritance;  bot  it  was  con- 
tended that  the  limitation 
OTer  was  not  good  as  to  the 
personalty.  The  cases  of 
Forth  V.  Chapman,  1  P.  Wm. 
663.  Doe  r.  Pegden,  2  T. 
R.  6^.  Knighi  v.  Ellis, 
2  Bro.  C.  C.  570.  Clare  t. 
Clare,  Cas.  Temp.  Talb.  21. 
Goodright  ?.  Dunham,  Dough 
267.  Richards  v.  Aber* 
gavenny,  2  Vern.  324,  were 
cited.  His  Honor  decided 
that  the  son  took  the  absolute 
interest  in  the  chattels ;  re- 
ferring to  Crook  T.  De  Vandes, 
0  Ves.  197,  and  Southby  t* 
Stonehouse,  2  Ves.  sen.  610. 
See  also  Donn  t.  Penny,  ante, 
p.  20.  Brouncker  t*  Bagat^ 
ante,  p.  271. 
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.pai*ol  evidence  of  a  written  document,  on  the  ground  of  i$ 

its  being  in  the  possession  of  the  adversary,  ought  to  give 
him  notice  to  produce  it ;  for  otherwise,  nan  constat,  that 
the  best  evidence  might  not  be  had.  But  where,  from  Steich 
the  nature  of  the  proceeding,  the  party  must  know  that 
the  contents  of  a  written  instrument  in  his  possession 
will  come  into  question,  it  is  not  necessary  to  give  any 
notice  for  its  production. 

And,  therefore,  in  trover  for  a  deed  (a),  or  an  indict- 
ment for  stealing  a  bill  of  exchange  (&),  it  has  been  held 
that,  witliout  previous  notice,  parol  evidence  may  be 
given  of  the  contents  of  the  instrument 

In  this  Court,  each  party,  before  the  hearing,  is  fully 
apprised  of  all  the  parol  evidence  that  has  been  given  on 
the  other  side. 

In  tlie  present  case^  the  Phdntiff  saw,  by  the  depo- 
sitions, that  the  only  evidence  of  the  corrupt  agreement 
set  up  as  a  defence  to  the  bill,  consisted  of  the  contents 
of  certain  written  communications  that  had  taken  place 
on  the  subject  of  his  presentation  to  the  living.  It  is 
impossible,  therefore,  that  he  could  be  taken  by  surprise, 
or  could  not  be  prepared  to  produce  any  letter  that 
might  be  in  his  possession.  As  tlie  kind  of  notice 
given  before  a  trial  at  law  is  not  necessary,  so  neither  is 
there  any  mode  in  which  proof  of  it  could  regularly  be 
given  at  the  hearing. 

As  to  what  was  said  of  the  possibility  of  the  Plaintiff's 
being  able  to  prove  the  loss  or  destruction  of  the  letter, 
and  to  show  that  its  contents  were  different  from  what 

• 

(a)  Hoti)  y.Hall,  HEast*        (b)  Aidde%  case,  1  Leach, 
274.  Cr.  C.  330. 
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to  law.     This  is  a  general  rule  and  principle.     Chap*  Mogq 

man  v.  Brown  (a).  I  admit  the  rule,  that  the  particular         t,^^' 
intent  is  to  give  way  to  the  general  intent ;  but  this  is 
subject  to  another  principle,  that  the  limitations  must  be 
consistent  with  the  rules  of  law.     The  estates  are  ex- 
pressly given  to  the  children  for  life.     The  next  object 
was  that  their  children  should  take  the  fee  of  the  free- 
holds, and  the  absolute  interest  of  the  personalty.  The 
personalty  is  given  to  them,  their  executors,  administra- 
tors,  &c.  the  freeholds  to  them  and  their  heirs,  which 
leaves  no  doubt  of  this  intention.  But  then  it  is  argued 
that,  because  the  limitations  to  the  children  of  the  un- 
born children  cannot  otherwise  take  effect,  the  doctrine 
of  Ci/  pres  is  to  be  applied.     Most  of  the  cases  on  that 
doctrine  arose  upon  powers.    In  all  of  them  estates  tail 
were  intended  for  the  issue ;  and  there  is  no  one  of 
them  in  which  a  fee  was  intended  fi>r  the  issue.     In 
Brudtnell  v.  Elw€s(b)j  it  has  been  laid  down  that  this 
doctrine  is  not  to  be  carried  farther.     In  JPUt  and 
Jackson  (c),  the  limitation  to  the  unborn  issue  was  of 
an  estate  tail.     For  this  reason,  the  counsel  for  the 
Plaintiffs  has  laboured  to  prove  that  the  gift  to  the 
issue  in  thi«  case  was  in  tail  only,  and  that  the  words 
^^  heirs  and  assigns"  were  to  be  cut  down  to  ^^  hein 
of  the  body."     And  for  this  purpose  he  insisted  on  the 
words  ^'  in  default  of  such  issue ;"  but  those  words 
mean,  ^^  in  case  there  shall  be  no  such  issue ;"  for 
which  I  shall  presently  cite  authorities. 

King  V.  Burchell  is  said  by  Feame  to  be  a  strong 
case  ;  and  the  proviso  was  a  main  ingredient.  In  that 
case,  the  issue  were  intended  to  take  in  succession. 

(fl)  3  Bro.  P.  C.  «73.  1  East  351. 

(b)  7  Ves.  Jan.  290,  and         (c)  ^  Bro.  C  C.  51. 

Vol.  I.  «Y 


674 


MOGG 
MoGG. 


CASES  IN  CHANCERY. 

Here  they  are  to  take  altogether  as  tenants  in  coflEnnoQ 
without  suryivorship  (a). 

The  Testator  declares  there  shall  be  no  survivor* 
ship.     Yet  the  PlaintiiTs  contend  for  cross  remainders^ 

As  to  the  personalty,  the  children  of  the  children  can« 
not^  upon  their  own  construction,  take  anj  thing. 

They  are  further  embarrassed  as  to  the  Ijower 
Mark  estate,  by  the  gift  to  the  Trustees  during  the 
lives  of  the  children.  As  to  that  deyise  there  is  no 
case  to  give  B.  an  estate  tail,  merely  because  there  is 
a  gift  over  in  default  of  his  issue,  without  anj  preced- 
ing gift  to  B.  himself;  and  here  no  estate  is  given  to 
the  children,  of  which  this  Coart  can  take  notice.  It 
is  sufficient  to  say  that,  in  all  cases,  where  the  words 
'^  in  default  of  issue^*  have  been  held  to  give  estates 
tail,  the  parent  of  such  issue  has  taken  some  preceding 
estate  expressed  or  implied  (A). 

I  will  now  state  my  construction. 

1.  As  to  the  Littleton  liouscj  and  the  property  devised 
with  it;  the  widow  takes  for  life ;  and  it  is  not  material 
whether  she  takes  a  legal  or  an  equitable  estate. 

2.  As  to  the  rest  of  the  Littleton  estaie^  the  Trustees 


(a)  The  proviso  in  that  case 
does,  in  fact,  seem  greatly  to 
diminish  its  aathority  ;  as  the 
«  intended  reliction  on  the 
devisees  from  dtspo^hig  of  the 
estate  implied  an  intention  to 
give  them  at  least  eitates  tail* 


Perhaps  this  has  not  been  nif. 
ficiently  adverted  to  by  the 
writers  who  have  discnsMl 
that  case. 

(b)  1  Bl.   503  ;     Ganlaer 
y  Sheldon,  Yangh.  26d. 
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take  during  the  life  of  the  son :  and  the  first  part  is  Mocg 
given  in  the  same  way  after  the  widow:'j9  death.  Next  ^' 
there  is  a  clear  contingent  remainder  to  the  son's  child- 
ren, followed  by  the  limitations  in  question  to  the 
children  of  his  daughter,  Sarah  Mogg.  The  intention 
was,  that  the  children  of  the  son  and  of  the  daughter 
should  take  life  estates  with  remainder  in  fee  to  their 
children,  or  an  alternate  fee  to  others,  according  to 
Loddington  v.  Kime  (a).  Doe  v.  Holmes  (6),  Goodright 
V.  Dunham  (c).  Doe  v.  Perryn  (rf),  (all  cited  in  Butl. 
Fearn  373,)  Seward  v.  Willock  (e),  Rex  v.  Marquis 
of  Stafford  (/),  Doe  v.  Lyne  (g). 

These  cases  shew  that  the  children  Would  take  for 
life,  with  remainder  to  their  children  in  fee,  if  they 
should  have  any ;  if  none,  then  to  other  persons  in  fee. 

The  words  are,  '^  in  default  of  such  issue  f '  and  as 
to  the  force  of  the  word  such  in  this  place,  I  refer  to 
the  cases  of  Jlaj/  v.  Earl  of  Ccroeniry  (A),  and  Doe  ¥• 
Perryn  (i).  In  the  former  case,  the  Court  leant  to 
give  the  daughters  an  estate  if  it  could  have  done  80  ; 
but,  as  it  could  not  be  done  without  rejecting  the  word 
*'  such,"  the  construction  fail€>d.  The  word  "  heirs" 
may  certainly  be  restrained  in  some  eases  to  mean 
"  heirs  of  the  body,"  as  where  the  devise  over  is  to 
one  who  would  be  collateral  heir  to  the  first  taker. 
There  is,  in  this  respect^  a  difference  between  "  heirs'* 
and  issue ;' '  and  here  the  word  used  is  ^^  issue/' 

(tf)  3  I^v.  431.      1  Lord  (rf)  3  Term  Rep.  484. 

Raym.   224,   S.  C.     1  Salk.  (<?)  5  East  198. 

203,  S.  C.  (/)  7  lb.  521. 

(6)  3  Wils.  237.  {g)  I  Term  Rep.  29 J^ 

(c)  2   Black.   777.  (A)  3  lb.  86. 

Dougl.  204,  S.  C.  (0  3  lb.  484. 

2Y» 
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^^  Issae'^  is  a  word  either  of  parcbase  or  of  limitation, 
and  may  be  construed  either  way  according  to  the  in- 
tention. In  the  present  Will,  the  Testator  uses  the 
words  '^  in  defiiult  of  such  issue^^  as  to  the  personalty, 
as  well  as  the  real  estate.  And,  with  reference  to  Ae 
former,  it  is  clear  it  can  only  refer  to  children  of  the 
children.  Upon  these  grounds  I  contend,  that  the 
words  ^'  in  defiiult  of  such  issue"  can  not  be  held  to 
cut  down  the  estate  limited  to  the  grandchildren  of  the 
eon  to  any  thing  less  than  a  fee-simple. 


Now,  if  the  gift  io  the  son's  femily  was  a  gift  to  the 
diildren  for  life,  remainder  to  their  children  in  fee, 
this  last  limitation,  being  to  the  children  of  unborn 
children,  was  too  remote,  and  therefore  void.  And 
then  all  the  limitations  after  it  were  also  void,  I^raekfr 
V.  Bishop  of  £a/A  and  Wells  {a)j  Robinson  ¥•  HaHr 
castle  (6),  Cambridge  v.  Rous  (c). 

But  admitting  that  the  subsequent  limitationa  ms^ 
take  effect,  yet  how  can  all  the  nine  children  of  Sarah 
Mogg  take  under  such  of  the  devises  to  tfa^n  as  may 
operate  as  remainders  ?  Some  of  them  were  not  in  esse 
when  the  particular  estates  determined  (d).  Four  of 
the  children  were  bom  after  the  son's  death;  and, 
therefore,  cannot  take  any  shares  in  the  reaidue  of  the 
lAUleUm  property,  which  is  a  remainder  expeetant,  at 
least,  on  his  death.  All  were  bom  before  the  vridow's 
death,  and  might  take  under  the  remainder  in  her  part 
of  the  estate.  But  I  contend,  they  only  take  life  estates; 
and  the  limitation  to  their  children  is  too  remote,  at 


(a)  2  Heo.  Black.  358. 

(6)  2  Term  Rep.  ^53,  ac- 
cording  to  the  opinion  of  two 
Judges. 


(c)  8  Ves.  jnn.  i«. 

(cO  Aeeoe  y.  Inmgy  \  Salk. 
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born  after  die  death  of  tike 


least,  as  to  all  the 
Testator. 


As  to  the  Upper  Mark  estatOi^ — ^KotwithstaAdiog  the. 
words  <<  to  be  begotten,*'  this  devise  can  only  apply  to. 
the  children  who  were  bom  before  the  Teetator't 
death.  Those  words  are  satisfied  by  letting  in  tha 
children  born  after  the  date  of  the  WiU,  before  thft 
death  of  the  Testator.  BeOenum  v.  Roach  (a)*  Them 
is  no  question  of  remoteness  here ;  but  it  is  an  imone* 
diate  devise,  to  take  efiect  on  the  Testator's  death.  It 
must,  therefore,  rest  in  those  lehildven  who  were  Aeil 
in  esse.  ^^  Devise  per  verba  de  proBsetUi;  persona  not 
capable  at  the  time  cannot  take.''  JFeom  fiSS :  ^  De- 
vise to  children,  confined  to  those  born  at  the  death 
of  TesUtor,  at  most.*'  Shep.  Tonehst.  486.  There 
are  many  cases  to  this  effect  on  personalty,  in  Chancery; 
viz.  Narthey  v.  Strange  (ft),  Heaih  v.  Heaihic)j  luum. 
V.  Isaac  (d)j  Roberts  v.  Sigmore  (e),  Smgkkm  w^ 
Singleton  (/),  AyUm  v.  AyUm  (g)y  ElUsoss  ▼.• 
Airey  (h) ;  in  all  of  which,  devisee  mr  bequests  to  the' 
children  of  a  given  party  have  been  confined  to  diild- 
ren  living  at  the  time  die  gift  became  vested  in  ppssss 
sion.  Baldwin  v.  Karter  (0  ii  another,  and  very  m** 
terial  authority.  There,  all  the  twenty-one  graad*^ 
children  were  hdd  to  take,  because  ih^  were  aU  ks 
esse  ai  the  death  of  the  UmaAfar  1^/  ftiom  which  it  m 
to  be  inferred  that,  if  they  had  not  all  been  Aen  alive^ 
all  could  not  have  taken,  which  is  a  yeijr  inqportaot 
authority  as  to  the  reridke  of  the  UttMam  estaiOm 


Ifoea 
Moee. 


» 


(a)  9  Mod.  104. 
(6)  i  P.  Wm.  341. 

(c)  2  Atk.  121. 

(d)  Amb.  348. 

(e)  4  Bro.  C.  C.  In  not. 


(/)  4  Bro.  C.  C.  541< 
(ir)  lb.  Ml. 
(Jk)l  Ve8.11l. 
(0  Cewp.  30ft. 
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MoGG  There  is  no  case  that  an  estate  once  vested  in  po6« 

^*  session  can  be  afterwards  devested  and  opened  to  let 

^°^^'  in  an  after  born  child,  where  the  vesting  is  by  pur- 
chase ;  though  it  is  otherwise  in  cases  of  descent ;  as 
on  the  birth  of  a  posthumous  son  after  the  descent  to 
a  daughter,  or  the  birth  of  a  second  daughter  after  a 
descent  to  the  eldest.  Co.  Litt.  9.  a.  Bro.  Abr. 
Done  et  Remainder^  pi.  21.  Year  Book,  Hen.  VII. 
ft).  27.  pi.  II.  Reeve  v.  Long^  1  Salk.  227.  So  longi 
indeed,  as  the  estate  remains  an  estate  fit  futuroj  it 
may  open,  even  where  it  vested  by  purchase.  Dae  v. 
Martin  (a).  Doe  v.  Perri/n  (6).  But  not  after  it  has 
taken  effect,  or  become  vested  in  possession.  Upon 
these  authorities,  I  contend  clearly  that  only  the  four 
children  born  at  the  Testator's  death  could  take  under 
the  devise  of  the  Upper  Mark  estate ;  and  that  only 
those  who  came  in  esse  before  the  death  of  John 
Hodges  could  take  under  the  devise  of  the  residue  of 
.the  Liitileion  estate.  The  death  of  the  Testator  in  the 
one  case,  and  the  death  ofJohn  Hodges,  the  tenant  for 
life,  in  the  other,  were  the  times  at  which  those  devises 
respectively  vested  in  possession;  after  which  there 
could,  as  I  have  shewn,  be  no  opening  or  devesting  of 
the  estate.  But  if  the  after  born  children  could  be 
let  in,  still  they  could  only  take  estates  for  life ;  and 
tlien,  the  remainder  to  their  issue  being  void  for  re* 
moteness,  their  shares  must  go  on  their  deaths  to  the 
heirs  at  law,  or  (as  I  contend,)  to  the  issue  of  the 
other  children  per  capita.  In  that  view,  the  gift  to  the 
issue  of  the  children  is  an  independent  gift  by  way  of 
remainder  to  a  class  of  persons ;  and  it  is  well  settled 
that  a  remainder  so  limited  will  vest  in  those  who  are 
capable  at  the  time  it  falls  into  possession  (c).     I  con« 

(a)  4  Term  Rep.  30.  Touchst.  436.      BaAhnn  v. 

(b)  3  Term  Rep.  484.  Karvety  Cowp.  300. 

(c)  Co.  Lilt;  0,  a.  Shepb. 
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tend,  thereFore,  that  this  remainder  to  the  issue  of  the         Moqo 
children  of  Mrs.  Mogg  must  fall  into  possession  on  ^^' 

the  death,  at  farthest,  of  the  last  surviving  child,  and 
that  it  must  then  rest  in  the  issue  of  the  four  children 
bom  in  the  lifetime  of  the  Testator,  or  such  of  them 
as  may  have  issue,  as  a  remainder  in  fee,  and  that  they 
will  take  per  capita;  according^  to  the  case  of  Stephens 
V.  Ilyde  (a). 

3.  As  to  the  Lower  Mark  estate. — ^The  devise  is  to 
the  Trustees  only  during  the  lives  of  the  children,  and 
at  most  the  life  of  the  survivor.  Silvester  v.  fFil- 
son  (h)^  Shapfand  v.  Smith  (c).  Doe  v.  Simpson  (rf), 
and  many  other  cases,  shew  that  the  Trustees,  under  a 
devise  like  the  present,  take  only  such  estate  as  ia 
commensurate  with  the  trusty 

It  is  not  material  to  the  present  argument  whether 
they  take  during  the  life  of  the  surviving  child  or  not : 
because,  in  either  way,  the  children  take  only  equitable 
estates,  which  cannot  unite  with  the  legal  remainder 
to  their  issue,  the  construction  of  which  I  have  already 
argued  in  the  last  branch  of  the  case.  To  get  rid  of 
this  difficulty,  the  Plaintiff's  counsel  wishes  the  Court 
to  interpose  a  remainder  to  the  children,  which  might 
be  enlarged  into  an  estate  tail  by  force  of  the  subse-  . 
quent  words.  There  is  no  authority  for  that ;  for  im- 
plication cannot  be  admitted,  except  where  there  is  a 
chasm  to  fill  up,  and  there  is  none  in  this  instance. 

As  to  the  copyholds  in  fee  and  for  lives,  and  the 
leaseholds  for  lives,  and  the  mines  under  the  free- 

(a)  Cas.  Temp.  Talb.  27.  (c)  1  Bro.  C.  C.  75. 

{b)  9  Term  Rep.  441.  {d)  5  East  163. 
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On  the  10th  t)f  October^  1815,  the  Defendant  was 
again  arrested  on  a  writ  of  ne  exeat  regno^  obtained  by 
the  Plaintiff  on  an  ex  parte  application  upon  the  filing 
of  the  bill,  until  he  should  find  security  for  ^fSOOO  not 
to  go  beyond  seas,  which  security  he  obtained  upon 
giving  his  bond  of  indemni^. 

The  Defendant  afterwards  put  in  his  Answer,  to  which 
a  replication  was  filed,  and  the  cause  set  down  for 
hearing. 

A  motion  was  now  made  on  the  part  of  the  Defendant, 
that  the  writ  of  tie  exeat  might  be  discharged,  and  the 
bail  taken  thereon  exonerated;  and  this  motion  was 
supported  by  an  affidavit  of  the  above  facts,  and  that  the 
Defendant  had  no  intention  of  quitting  the  realm  or 
going  beyond  seas. 

Sir  Samuel  BomiUifi  in  suppoit  of  the  motion. 

t7.  Martin^  contra. 

The  Lord  Chanceulor  asked  whether  any  ca^  had 
been  found  in  which  a  ne  exeat  had  been  maintained  upon 
an  agreement,  before  it  has  been  shewn  that  the  Plaintiff 
is  entitled  to  a  specific  performance  ? 

No  case  was  produced ;  and  the  previous  arrest  of  the 
Defendant,  upon  the  action  at  law,  was  insisted  upon  as 
an  additional  reason  against  the  ne  exeat. 


1817. 


Raynss 

V. 

Wyse. 


The  Lord  Chancellor  thought  the  last  objection 
^UaL  He  said,  if  a  man  was  once  arrested,  and  after- 
wards discharged  by  the  Plaintiff  he  could  never  again 
be  arrested  -for  the  same  debt*  That  this,  at  least, 
used  to  be  the  rule  at  law,   and  he  was  not   aware 
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limitatiotifl  must  (ail.  1? he  Testator  has  lised  technical 
words,  and  shewn  he  understood  them  |  its,  using  heirs' 
for  real  estate,  executors  for  personalty.  The  rule  for 
sacrificing  the  particular  to  the  general  intent,  is  not  to 
be  extended  further  than  the  cases  have  already  gone ; 
and  no  case  comes  up  to  the  present.  The  Plaintiff's 
construction  cannot  prevail  without  raising  cross  re« 
mainders ;  and  that  is  not  only  going  beyond  the  casesy 
but  directly  in  opposition  to  the  words  ^^  without  sor* 
vivorship/'  The  Cypres  cases  cannot  apply  withoat 
holding  that  the  Testator  intended  an  estate  tail  for 
the  issue  of  the  children ;  and  that  construction  caQ<» 
not  be  adopted,  without  rejecting  the  word  ^^  such"  in 
the  clause  ^^  for  default  of  such  issue,"  that  word  clearly 
proving  that  the  Testator  did  not  intend  a  general  and 
indefinite  failure  of  issue,  but  only  of  such  issue  as  be* 
fore  mentioned,  viz,  the  immediate  issue  of  his  grand** 
children.  At  any  rate,  it  is  clear,  the  construction, 
contended  for  by  the  Plaintiff's  counsel  cannot  apply 
to  all  the  devises.  1.  Not  to  the  first,  because  there 
the  devise  is  a  remainder  which  must  go  to  those  who 
were  in  esse  at  the  time  it  fell  into  possession.  2.  Not 
as  to  the  Lower  Mark  estate,  because  there  it  is  the 
gift  of  an  equitable  estate  for  life  with  a  legal  re- 
mainder. 3.  Not  to  the  leaseholds  and  chattels,  be- 
cause it  would  defeat  the  intention. 


$81 


Mooa 
Mooa. 


Replj/. 

I  shall  divide  the  subject  into  four  heads :— *- 

1.  The  general  rules  of  law  applicable  to  the  case ; 

2.  The  general  intention  and  plan  of  the  Will; 


S.  The  decided  cases ; 
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MoGG  4.  The  consequences  and  result,  as  applied  to  fhif 

case. 


V, 
MOGO. 


As  to  the  rules  of  law  which  are  applicable  we  do 
not  difier,  but  as  to  the  application  of  them. 

With  respect  to  the  general  intention,  it  is  ioH 
possible  not  to  see  that  the  Testator*^  plan  was  to  pro« 
vide  for  his  children,  and  all  their  issue.  The  words 
with  reference  to  the  children  of  his  son  and  his  daugh* 
ter  are  the  same  ;  and  the  words  ^^  children  to  be  he* 
gotten"  must  be  sacrificed,  (at  least  in  part,)  if  only 
the  four  children  born  in  his  lifetime  are  to  take. 

Oates  V.  Jackson  (a)  is  an  additional  authority  to 
shew  that  the  after  born  children  may  take  by  law. 
The  passages  quoted  by  the  Defendant's  counfsel  from 
Co.  Liu,  and  from  Brooke  and  the  Year  Book,  relate 
to  estates  created  by  Liverj/ ;  and,  in  a  convevanoe 
operating  in  that  way,  it  is  well  known  that  no  one 
could  take  who  was  not  in  esse  at  the  time  of  the  livery. 
But  this  is  one  of  the  remarkable  points  of  distinction 
between  conveyances  at  common  law,  and  conveyances 
operating  by  way  of  use,  and  Wills.     Those  author!* 
ties,  therefore,  are  not  applicable  to  our  case ;  which 
is  like  the  common  case  of  a  devise  to  children  ia  ^»i\ 
find  a  recovery  by  one  before  another  conies  tit  esse. 
There  he  acquires  the  whole  fee  by  the  recovery,  but 
the  estate  afterwards  opens  to  let  f n  any  other  child 
who  may  be  born. 

The  general  intention  is  to  provide  for  all  the  fitmily. 
The  devises  are  clearly  expressed  to  that  effect.  There 
are  the  children  and  the  issue  of  the  children  men- 

(a)  2Stran.  1172. 
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tloncd ;  and  it  is  clear  the  Testator  used  the  latter         Mog^ 

word  as  descriptive  of  the  descendants  of  the  former  :  Moos 

and  the  word  ^^  heirs/'  which  he  has  added,  serves  only 

to  give  the  devise  the  character  of  an   inheritance. 

These  expressions  together  cannot  be  satisfied  other* 

wise  than  by  giving  the  children  estates  tail.     Tben^ 

as  to  implying  cross  remainders,  I  contend  that  the 

words  "  without    survivorship/'  are  no  more  than 

synonymous  with  ^^  not  as  joint  tenants.^'  They  would 

not  exclude  cross  remainders.     So  fer  from  it,  8ur« 

vivorship,  which  is  a  quality  of  joint  tenancy,  is  not 

compatible  with  cross  remainders,  which  are  a  quality 

of  tenancy  in  common.      But  it  is  not  necessary  to 

enter  further  into  this  question ;  for  I  do  not  rely  on 

the  clause  of  gift  for  creating  cross  remainders  ;  but 

on  the  gift  over  being  of  all  the  estate,  and  on  the 

general  plan   of  the  Will.      On  this  subject  I  can 

only  repeat  the  authorities  urged  in  my  former  argu- 

inent. 

It  has  been  endeavoured  to  dispose  of  this  case  by 
distinguishing  it  from  those  upon  the  Cy  pres  doctrine. 
But  it  does  not  turn  upon  that  doctrine  alone ;  for,  in- 
dependent of  that,  the  case  may  be  decided  on  those 
authorities  which  profess  to  establish  the  general  in«r 
tention  of  the  Testator.  I  contend,  these  authorities 
are  clearly  sufficient  to  entitle  all  the  children  to  take. 
The  Defendant's  argument  admits  this,  as  far  as  life 
estates  in  the  Upper  Mark  estate ;  but  it  is  impossible 
to  make  any  distinction  between  the  general  intention, 
as  expressed  in  that  clause,  and  as  it  is  shewn  in  the 
other  devises.  If  I  am  right  in  contending  that  such 
is  the  intention,  the  case  of  Oates  v.  Jackson  is  a  su^ 
ficient  authority  that  it  may  prevail  consistently  witl| 
rules  of  law. 
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MOGG 
MOGG. 


BayUy^  J. — That  was  the  case  of  a  remainder  be- 
fore it  vested  iA  jpossession ; — ^have  you  any  case  of 
opening  an  estate  in  possession  to  let  in  after  born 
children  ? 


Reply. — In  MuUoifC^  case  (a),  where  there  was  a 
limitation  of  an  use  to  an  unmarried  man,  and  such 
wife  as  he  should  marry,  it  was  held  that  the  estate 
ahottld  open  and  let  her  in  (6).  He  then  repeated 
the  cases  in  favour  of  an  estate  tail,  and  observed 
on  those  cited  on  the  other  side  against  that  cob- 
struction. 


On  Goodlitle  v.  JDunham  being  cited, 

Bay  ley f  J.  observed,  there,  the  ultimate  limitatioa 
was  to  the  collateral  heir,  and  yet  the  precediiig  Umita« 
tion  was  hdd  not  to  be  an  estate  tail. 

Reply. — ^That  circumstance  is  only  material,  as  it  is 
an  evidence  of  intention.  So  a  devise  to  a  deniaea, 
or  a  bastard,  and  his  heirs,  and  if  he  die  without  hmn^ 
over,  is  clearly  an  estate  tail ;  because  it  can  only  mean 
such  heirs  as  he  may  have,  viz.  heirs  of  his  body.  Here^ 
all  the  persons  to  take  estate  in  remainder  ara  per^ 


(a)  Dyer  274,  b.  pi.  42. 

{b)  See  also  Brenfs  case. 
Dyer  340,  a.  which  was  a 
limitation  in  use  to  D.,  the 
wife  of  the  Feoffor  for  life ; 
and  if  the  Feoffor  should  sar- 
vive  her,  then  to  the  use  of 
him,  and  of  such  person  as  he 
should  afterwards  marry;  and 


the  Court  were  Avided  in  opi- 
nion, whether  the  second  wife 
could  take.  There,  it  will  be 
observed,  the  remainder  frit 
into  possession  before  the 
second  wife  was  asoMrtaiasd. 
Consequently,  it  was  veiy 
similar  to  the  principal 
as  to  the  LUUeion  uiaU* 


CASES  IN  CHANCERY.  685 

sons  in  the  line  of  succession,  which  must  cut  down  Mogg 

the  drifts  to  estates  tail.  fu,  ^' 

^  Mogg. 

Bat/lej/j  J. — ^Upon  your  construction,  could  the 
son  of  a  son,  who  died  before  the  Testator,  have  taken  ? 

jReplt/. — Certainly  not ;  but  that  is  the  consequence 
of  a  rule  of  law,  and  argues  nothing  as  to  the  inten* 
tion.  The  principle  of  my  construction  is  to  bring 
every  body  within  the  scope  and  operation  of  the  WiU, 
and  to  keep  the  estate  in  the  line  intended. 

The  cases  in  Chancery  of  Ellison  v.  Airey  (o). 
Heath  V.  Heath  (b\  and  others  quoted  by  the  De- 
fendant's counsel,  proceed  oh  an  equitable  ground  ap- 
plicable to  legacies  of  money  only,  and  which  applies 
equally  where  legacies  are  to  be  divided  between  child- 
ren at  twenty-one,  and  the  eldest  attains  twenty-one, 
and  others  are  born  afterwards  (c).  If  it  were  other- 
wise, the  legacies  could  never  be  paid.  But  here  it  is 
impossible  not  to  let  in  the  after  born  children  without 
doing  violence  to  the  Will  by  striking  out  the  words 
'^  to  be  begotten." 

If  the  word  ^^  issue"  is  to  be  h^ld  a  word  of  pur- 
chase, then  the  moment  a  child  of  the  son  was  born, 
there  was  to  be  an  end  of  the  gifts  to  Mrs.  Mogg^s 
family;  and  Mrs.  Mogg  and  her  sister  might  have 
taken  as  heirs  to  such  child,  to  the  disappointment 
of  the  Testator's  arrangement.  So,  if  the  son  had 
two  sons  by  different  wives,  one  must  have  been 
excluded. 

(a)  1  Ves.  111.  JoAii,  10  Yes.  159;  and  tea 

(6)  2  Atk.  121.  11  Yes.  338  j  15  Yes.  m. 

(c)  WhUbre^d  v.  Ld.  St. 
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Mooo  As  to  the  argument  that  the  estate  tail  wodld  defeat 

^,^'  the  intention,  because  it  Would  leave  it  in  the  power 

MOGO.  ,       , 

of  the  child  to  defeat  his  issue^  I  answer  that  the 
power  of  barring  estates  tail  is  a  consequence  of  law, 
and  has  always  been  disregarded  in  questions  of  in* 
tention. 

Unless  the  words  *^  without  survivorship^  exclude 
cross  remainders,  there  is  clearly  enough  to  raise  theoi^ 
Stephens  v.  Stephens  (a).  The  doctrine  of  impljing 
cross  remainders  has  been  continually  advancing. 

As  to  the  XfOwer  Mark  estate,  the  Trustees  take 
during  the  lives  of  the  children,  and  the  eurvivor. 
There  is  no  instance  of  cutting  down  an   estate  to 
Trustees  by  portions.    The  intention  is  the  same  here 
as  in  all  the  other  devises.     Therefore,  if  any  diSev 
ence  is  to  be  made,  it  must  arise  out  of  rules  of  law. 
The  objection,  in  this  part  of  the  case,  to  an  estate 
tail,  is  that  the  estates  of  the  children  and  their  iisue 
cannot  unite,  being  of  different  qualities*     That  may 
be  very  right  upon  the  rule  in  SheUj/^s  case  ;  but  that 
rule  cannot  apply  to  a  case  of  construction  turning 
merely  upon  the  intention.    To  effectuate  the  inten- 
tion, an  implication  may  be  made ;  and  unless  some 
estate  is  implied  here,  a  large  portion  of  the  issue  can* 
not  take  at  all,  which  would  defeat  the   intention. 
Cases  for  raising  estates  by  implication  are  numerous* 
for  instance,  P^bus  v.  Milford(b)y  Soulhcote  \.  Siow* 
ell  (c),  on  covenants  to  stand  seised  to  uses :    TFiUis  v. 
Palmer  (rf).     The  principle  is,  if  I  give  an  estate  to  t 
stranger  after  failure  of  issue  of  my  eldest  son,  that  n 

(a)  17  Ves.  jun.  (d)  5  Burr.  261 5.  2  Black- 

{b)  1  Ventr.  372.  687.  S.  C. 

(c)  2  Mod.  207. 
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a  gift  to  the  eldest  son  in  tail.    In  Roe  v.  Somerset  (a),         Mooa 
an  estate  for  life  was  implied  in  leaseholds.    So,  in  Doe  ^* 

V.  Ifoskins  (&),  it  was  held  that  an  estate  might  arise 
by  implication  from  mere  circumstances,  without  anj 
gift.  Newton  V.  Banardine(c)  is  another  instance  of 
an  estate  tail  implied  without  any  gift. 

As  to  all  the  copyholds  and  leaseholds  for  lives,  the 
question  is  conceded  to  us. 

As  to  the  leaseholds  for  years,  the  Cy  pres  doctrine 
certainly  cannot  strictly  apply ;  but, 

1.  The  leaseholds  jp  Littleton^  being  given  by  re- 
ference only,  must  follow  the  devise  of  the  freeholds 
there. 

S.  As  to  the  others,  the  words  used  are  the  same, 
and  the  maxim  ^^  Noscitur  a  sociis"  applies. 

The  addition  of  the  word  "  Executors"  in  the  be- 
quest of  the  leaseholds  to  the  issue,  means  no  more 
than  that  it  is  a  gift  out  and  out.  It  is  merely  synonymous 
with  *^  representatives." 


(a)  lb.     2G08.    %  Black.  (b)  9  East  306. 

^SIO.S.C.  (f)Moor  m. 
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and  Farr  v,  Newman  (a),  in  order  to  shew  what  judg- 
ment the  PlaintifFat  law  was  entitled  to ;  viz.  de  bonis  Tes- 
tatansj  et  si  non  depropriisy  and  costs,  de  bonis  propriis 
in  the  first  instance. 

7^  Lord  Chancellor.  (&) 

The  Court  has  never  interfered  in  the  manner  now 
sought  for  upon  a  judgment  de  bonis  propriis.  Is  the 
creditor  who  has  obtained  such  a  judgment  to  be  left  to 
come  in  pari  passu  with  the  rest  of  the  creditors  ?  His 
judgment  would  be  of  no  service  to  him,  if  he  were 
delayed  by  a  suit  here  until  it  could  be  ascertained  whe- 
ther there  are  assets  of  the  testator  to  answer  his 
demands ;  which  might  not  be  till  after  all  chance  of 
recovering  against  the  executor  de  bonis  propriis  is 
entirely  gone. 

His  Lordship  added  that,  if  he  should  say  nothing 
more  about  the  case^  it  must  be  considered  that  he  had 
refused  the  injunction ;  and  that  it  was  better,  in  such 
cases,  to  put  the  executor  on  the  necessi^  of  acdng 
properly  in  defending  the  action. 

The  case  was  not  mentioned  again. 


1817. 
Terrbwest 
Featherbt. 


(a)  4  T.  R.  621. 


(b)  Ex  relatione. 


The  case  o£Brooky.  IMnner  was  that  of  a  similar  applica- 
tion to  restrain  a  creditor  after  a  decree,  from  proceeding  at 
law,  in  an  action  to  which  the  executor  had  pleaded  Plene 
administramt  uUrh  sufficient  to  pay  certaifl  specified  debts  of 
a  higher  nature. 

Sir  S.  RomUlyy  upon  a  motion  to  discharge  an  order  for 
an  injunction  which  had  been  obtained,  said,  that  in 
such  a  case  the  Plaintiff  at  law,  if  he  falsified  the  plea,  would 
be  entitled  to  a  judgment  de  bonis  propriis  ;  and  therefore 
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Answer  to  the  fourth  Query* 

We  are  of  opinion,  that  the  issue  of  such  of  Mrs. 
Maggys  children  as  were  born  prior  to  the  Testator'8 
decease,  take  an  interest  in  the  Lower  Mark  estate  asi 
tenants  in  Common  in  fee-simple,  expectant  upon  the 
determination  of  the  estate  limited  therein  to  Slade 
Bakery  and  John  Hooper j  as  Trustees ;  but  that  none 
of  the  issue  of  such  of  Mrs.  Mogg^s  children  as  were 
born  aflor  the  Testator's  death  take  any  interest  in  the 
Lotcer  Mark  estate,  and  that  none  of  the  grandchild** 
ren  take  any  interest,  except  as  issue  in  tail,  in  any  of 
the  other  property. 

Ansxser  to  the  fifth  Query. 

We  are  of  opinion  that  the  shares  ot  Martha  Hodges 
Mogg  and  Thomas  Mogg  in  all  the  fee-simple  property, 
except  the  I^wer  Mark  estate,  vested,  uport  theii' 
deaths^  in  tail  general,  with  cross  remainders,  in  sueK 
of  the  children  oS  Sarah  Mogg  respectively  as,  accord- 
ing to  our  answer  to  the  first  three  queries,  took  estates 
tail  in  that  property,  and  in  the  two  daughters  of 
Richard  Mogg  who  died  before  Martha  Hodges  ot 
Thomaa  ;  and  that  the  shares  of  the  said  Martha  Hodgei 
Mogg  and  Thomas  Mogg^  in  the  copyholds,  leasehold!^; 
and  coal-mines,  the  Testator  had^r  lives  (a)  or  year^ 
passed  to  the  personal  representatives  of  the  said 
Martha  Hodges  Mogg  and  Thomas  Mogg. 

In  consequence  of  this  certificate,  the  original  Bill 
was  amended  by  striking  out  Robert  Mogg,  as  a  co- 
plaintifiT,  and  making  him  a  Defendant ;  and  (several 
birtlis    and    deaths    having   intervened)^    a  Bill  of 


MOGQ 

v. 

MOGO* 


Vol.  L 


(a)  See  aat«. 
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Rerivor  and  Supplement  was  filed,  which  stated  the 
certificate,  and  urged  that,  by  the  efiect  of  the  certi- 
ficate, the  Court  of  King*8  Bench  was  of  opinion  that, 
lis  to  such  parts  of  the  Testator^s  estates  at  High  Ui- 
tUion  as  were  devised  to  the  Testator*8  wife  fiir  her 
life,  (consisting;  of  the  mansion-house,  and  certain  lands, 
hereditaments,  and  premises,)  the  nine  children  of 
Sarah  Mogg  were  equally  entitled  to  the  Hime  in  tail, 
and  that,  with  respect  to  the  residue  of  tlie  estates  in 
High  LUtleiofiy  devised  during  the  life  of  the  Testa- 
tor's son  to  Trustees  upon  certain  trusts,  the  sane  be- 
longed to  the  five  children  only  of  Sarah  Moggy  (in- 
cluding the  Plaintiff,  Jacob  Moggj)  who  were  bom  in 
the  lifetime  of  the  Testator's  son,  John  Hodges^  and 
the  Plaintiff,  Charles  Moggy  who  was  then  en  venire  m 
merey  (but  excluding  the  Defendant,  Robert  Moggy) 
in  tail  general,  with  cross  remainders ;  and  t)iat,  with 
respect  to  the  freehold  estate  of  the  Testator  net  withiB 
the  parish  of  High  Littleton  (a),  all  the  nine  children 
of  Sarah  Mogg  took  equitable  estates  for  life,  to  each 
of  them  one  undivided  ninth  part,  with  remainder  ta 
the  issue  collectively  of  the  four  eldest  of  aucU  child- 
ren, which  four  eldest  only  were  bom  in  the  lifetime 
of  the  Testator ;  that  the  freehold  collieriea  wbereao- 
ever  situate  belonged  to  the  nine  children  of  Samk 
Mogg  equally  in  tail ;  that  the  copyholds  of  inheritance 
in  Timsburj/  belonged  to  the  six. children  only  of  Sarah 
Mogg  who  were  living,  or  en  ventre  sa  m^re  at  the  tins 
of  the  death  of  John  Hodgesy  the  Testator's  aon,  in 
tail ;  and  that  the  copyholds  for  life  in  that  parish, 
and  the  leaseholds  in  the  same  parish,  whether  for  lives 
or  years,  belonged  to  the  s^me  six  children  ahaolnffh 


(a)  It  will  be  obserfcd, 
that  this  construction  results 
from  combining  together  the 


answers  of  the  Coart  of  K. 

B.  as  to  the  Qpnr  and  IpMnt 
jMori  estates. 
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exclusive  of  the  collieries,  whatever  tenure  they  might 
be  of;  that  all  copyholds  of  inheritance  in  any  other 
places  belonged  to  the  nine  children  of  Sarah  Mogg 
equally  in  tail(a)^  and  copyholds  not  of  inheritance  in 
the  nine  children  absolutely  ;  and  the  collieries  where- 
soever situate,  and  of  what  tenure  soever,  (not  being 
freehold,)  belonged  to  the    nine  children  of  Sarah 
J^fogg  equally  and    absolutely:    that  the   shares  of 
Martha  Hodges  Barter^  and  Thomas  Mogg  deceased, 
became  the  property  of  such   parties,  and   for  such 
estates  as  follows,  (that  is  to  say,)  with  regard  to  the 
estates  in   High  Littleton  devised  to  the  Testator's 
widow  for  life,  that  the  same  belonged  to  the  six  sur- 
viving^ children  of  Sarah  Mogg  deceased,  and  to  Sarah 
Mogg  and    ATartha  Moggj  the  children  of  Riehard 
Mogg^  in  seven  parts  or  shares,  (the  said  Sarah  Mogg 
and  Martha  Mogg  taking  one  of  such  seven  shares)  ; 
and,  with  respect  to  the  estates  in  High  IMtleion^  de- 
vised to  the  Trustees  during  the  life  of  the  said  John 
Jlodgvs^  to  George  Mogg^  Jacob  Mogg,  and  Charles 
Mogg^  respectively,  and  to  the  said  Sarah  and  Martha^ 
the  children  of  Richard  Mogg  deceased,  in  four  equal 
parts  or  shares,  (the  said  Sarah  and  Martha  taking  one 
of  such  four  shares  between  them  ;)  and,  as  to  the  free- 
hold estate  not  in  the  parish  of  High  Littletony  that 
the  same  belonged  to  the  children  of  Richard  and  Geo. 
Mogg,  respectively,  according  to  their  numbers,  as 
purchasers  in  fee-simple.     And,  as  to  the  freehold  col- 
lieries and  copyhold  estates  of  inheritance  not  in  Tims^ 
hurj/,  to  the  six  surviving  children  of  Sarah  Mogg^ 
and  to  Sarah  and  Martha^  the  children  of  Richard 
Moggy  (such  last  mentioned  children  taking  one-seventh 


Mogg 
Mogg* 


(a)  Vide  postea  as  to  this,      being  conforinable  to  that  of 
the  devise  of  the  copyholds,     the  Lozser  Mark  estate. 
accarding  to  the  real  Will, 
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MoGG         part  between  them)  ;  as  to  the  copyhold  estates  of  in- 
.  -  ^"  heritance  in  Timsburj/  to  George  Moggy  and  the  child- 

JAX  O  V  w  •  ^ 

ren  of  Richard  Mogg^  (such  children  taking  one-fourtb 
part) ;  and  as  to  the  copyhold  estates  for  lives,  to  the 
customary  heirs  of  Martha  Ilodges  Barter  and  ThtnMS 
Mogg  ;  and  the  chattel  leases  to  their  personal  repre- 
sentatives absolutely;  and  the  Bill  prayed  that  the 
certificate  of  the  Court  of  King's  Bench  might  be 
confirmed,  and  the  rights  and  interests  of  the  parties 
declared  accordingly. 

Robert  Mogg^  by  his  answer  stated,  that  he  was  ad- 
vised that,  according  to  the  true  construction  of  the 
certificate,  and  of  the  Will,  all  the  nine  children  of 
Sarah  Mogg  took  equitable  estates  tail,  with  cross  re- 
mainders in  the  Testator's  freehold  estates  not  in  the 
parish  of  High  Littleton;  and  that  the  true  construction 
of  the  certificate  was  not  as  in  the   Sapplementsl 
Bill  stated,  inasmuch  as  the  Court  of  King^s  Bench 
gave  no  opinion  that  the  said  nine  children  were  enti- 
tled to  equitable  estates  for  their  lives  only.     He  sub- 
mitted that  he,  together  with  the  other  children  of  Sarah 
Mogg,  born  after  the  death  of  the  Testator^s  son,  JoJfai 
Hodgesj  were,  by  the  efi*ect  of  the  certificate,  excluded 
from  any  share  of  the  estates  in  High  Uiileitm^  so  de- 
vised to  Trustees  during  the  life  of  the  Testator's  son, 
John  Hodges  ;  and  that,  if  such  were  the  constructioo 
of,  or  necessary  inference  from,  the   certificate,  the 
same  was  in  that  particular  erroneous ;  for,  the  De- 
fendant was  advised,  that  he  would  in  that  case  be  ex- 
cluded from  any  share  of  the  last  mentioned  portion  of 
the  freehold  estates  of  the  Testator  in  High  ZaiUeiotif 
whereas  he  submitted  that  he  was  entitled  to  an  estate 
in  fee-siiiiple,  or  fee-tail,  in  one-ninth  part  of  the  same^ 
and  also  to  a  share  of  and  in  the  parts  or  shares  of  the 
same,  late  belonging  to  Martha  Hodges  Barter  and 
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Thomas  Mogg  deceased,  by  the  effect  of  the  cross  ro^         Moc.g 

mainders  contained  by  implication  in  the  Will  of  the  ^  ' 

Testator,  George  Hodges :  and  he  also  submitted  such 

certificate  was  erroneous,  inasmuch  as  the  Court  of 

King's  Bench  were  thereby  of  opinion  that  the  shares 

of  the  several  children  entitled  to  such  of  the  Test^i- 

tor^s  estates  as  were  copyholds  and  leaseholds  for  lives 

did  vest  in  such  children  for  absolute  interests ;  and 

that  the  shares  late  of  the  said  Martha  Hodges  Barter 

and  Thomas  Mogg  deceased,  of  and  in  such  copyholds 

and  leaseholds  for  lives,  were  respectively  vested  in 

their  personal  representatives,  whereas  he  submitted 

that  such  copyholds  and  leaseholds  for  lives,  being  by 

law  capable  of  limitations  in  the  nature  of  estates  tail, 

and  remainders  over,  the  estates  and  interests  of  the 

several  children  in  whom  the  same  became  vested  by 

the  Will  were  interests  in  the  nature  of  estates  tail, 

and  that  the  shares  of  Martha  Hodges  Barter  and 

Thomas  Mogg  respectively  did,  on  their  respective 

deaths  without  issue,  go,  in  the  manner  of  a  remainder, 

to  the  several  other  children  entitled  to  the  original 

shares  thereof,  and  to  Sarah  and  Martha^  as  issue  of 

the  body  of  their  late  father,  Richard  Moggy  deceased. 

And  he  insisted  on  a  right  to  a  share  in  the  last  men? 

tioned  portion  of  the  freehold  estates  in  High  Littleton^ 

in  opposition  to  the  Plaintiffs  and  the  other  parties^ 

who  by  the  effect  of  the  certificate  were  alone  con^ 

.sidered  as  entitled  thereto,  and  also  a  part  of  the  last 

mentioned  shares  in  the  copyholds  and  leaseholds  for 

lives,  in  opposition  to  the  peisonal  representatives  of 

the  said  Martha  Hodges  Barter  and  Thomas  Mogg^ 

respectively.     And  he  submitted  that,  according  to  the 

true  construction  of  the  Will,  and  by  the  effect  of  the 

subsequent  assurances  in  the  pleadings  mentioned,  he 

wa^  at  law,  (or  at  least  in  equity,)  entitled  to  an  estate 

in  fee-simple,  or  fee-tail,  in  one-ninth  part  of  all  the 
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MoGG  freehold  estates  of  the  Testator,  ad  well  in  the  pariab 

--^'  of  High  Littletony  as  in  tlie  parishes  of  il/ar A*,  East 

JtIOGG*  ^ 

Brent^  South  Brent,  and  other  parishes  in  the  county 
of  Somerset,  without  any  exception,  and  in  all  the  free- 
hold collieries,  and  also  to  an  equal  part  or  share  with 
his  surviving  brothers  and  sisters^  and  with  Sarah  and 
Martha,  (the  heirs  of  the  body  of  his  brother,  Richard 
Mogg,  deceased,)  in  the  two-ninth  parts  or  diares  of 
the  said  freehold  estates  and  collieries  which  originallj 
vested  in  the  said  Martha  Hodges  Barter  and  Thomas 
Mogg,  respectively,  and  that  he  was  entitled  in  equity 
to  the  like  parts  or  shares  in  the  copyholds  and  lease- 
holds for  lives,  and  to  an  absolute  interest  in  one>ninth 
part  of  the  leaseholds  for  years,  or  estates  of  the  nature 
of  chattel  interests  :   that  the  legal  estate  in  fee-sim- 
ple, and  absolute  interest,  in  all  the  Testator*8  estates 
freehold,  copyhold,  and  leasehold,  passed  to^  and  be- 
came vested  in  the  Trustees  therein  named :  and  that 
the  divers  bequests  therein  contained  in  fiivour  of  the 
children  of  Sarah  Mogg  were  wholly  of  the  nature  of 
trusts  or  equitable  interests,  and  not  of  the  nature  of 
legal  estates. 

The  Cause  came  on  upon  the  equity  reaerved,  at  the 
Sittings  after  Trinity  Term,  1815. 

Leach  and  Palmery  for  the  Defendants,  Henry 
Hodges  Moggy  and   Dorothy  KingstniHy   and  their 

families. 

There  are  three  points  io  be  ai^ued;  firsiy  that 
Henry  Hodges  Mogg  and  Dorothy  Kingsmitt^  together 
with  Robert  Mogg,  were  entitled  to  shares  in  the  re- 
sidue of  the  Littleton  estate,  as  tenants  in  tail  in  com- 
mon with  the  other  children :  secondlyy  That  they  art 
entitled  to  estates  tail  in  the  estates  in  Mark  and  other 
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parishes :  and,  third! j/^  That,  iupposin^  the  interestii  Moo© 

of  all  the  children  in  the  latter  estates  to  have  been         w*'* 
only  equitable  interests  for  life,  yet  they  all  take  ibr 
their  Joint  lives  and  the  life  of  the  survivor. 

I.  If  it  was  the  intention  of  the  Testator  that  all  th# 
children  should  take,  they  all  will  take,  whether  tUe 
limitations  are  considered  as  remainders,  or  as  execu- 
tory devises.  Now,  that  the  Testator  intended  all  to 
take,  appears  by  his  using  the  words,  ^<  begotten  and 
to  be  begotten,"  which  cannot  be  satisfied  otherwise  z 
for,  if  it  be  supposed  that  he  meant  those  children  only 
who  were  born  before  his  Will,  and  should  be  btf^ 
afterwards  in  his  li/ktime,  then  (he  #ord  begotten  wouM 
have  been  sufficient,  tbe  Will  speaking  from  tbe  time 
of  his  death.  If  we  suppose  he  meant  those  bom  and 
who  should  be  born  If^/ore  John  jiodgti%  deiatb,  that 
Construction  cannot  prevail,  becabis^,  where  he  in* 
tended  that,  he  has  expressly  said  so;  as  in  tbe  gift  of 
the  rents  accumulated  during  his  son's  life  :  and  there 
is  no  third  construction,  except^  that  which  takes  in  all 
the  nine  children.  Ao;ain,  the  Testatdr  declares  that 
both  parts  of  the  High  Littleton  estate  are  to  go  to  ihm 
aame  uses :  and  yet,  according  to  the  cei'tifUiate,  one 
part  went  to  all  the  nine  children,  and  tbe  other  part 
(o  only  six  of  them^ 

Considering  these  limitations  as  execiiitory  deviseify 
the  effect  would  be  that  the  estate  would  vest  in  such 
of  the  children  as  were  living  at  the  Testator's  death, 
and  open,  from  time  to  time,  for  the  purpose  of  letting 
'in  those  subsequently  born.  This  construction  has 
been  adopted  in  many  cases.  Cooky.  Cook  (a)  j  WeU 
V.  Bradburt/  (6),  Shepherd  v.  Ingram  (c),  Mills  r, 

(a)  2  Vern.  545-  (c)  Ambl.  449. 

(If)  lb.  706. 
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MoGG  Norris  (a)  ;  and  it  cannot  make  any  difierence  ^rbether 

..^*  the  .estate  which  is  to  be  opened  in  this  manner  origi- 

nally vested  by  way  of  executory  devise,  or  in  any 
other  manner.  In  our  case,  it  was  originally  a  vested 
remainder ;  and,  admitting  the  rule  of  law  that  a  vested 
remainder  under  a  conveyance  at  roipmoQ  law  ^annot 
open,  yet  that  does  not  apply  to  a  devise,  or  to  a  con- 
yeyance  by  way  of  use.  Fearne's  Contingent  Re- 
mainders (Biitl.  EditJ  312.  But,  taking  the  whole  of 
this  Will  together,  the  legal  estate  in  thi^  part  of  the 
property  remained  in  the  Trustees  of  the  Will,  at 
least  during  the  life  of  the  Testator's  widow,  which 
would  be  sufficient  (upon  every  construction)  to  let  in 
all  the  nine  children.  On  this  point  the  case  resembles 
Chapman  v.  Blissetl  (6).  There  the  ulferipr  trusts  re- 
quired that  the  trust  estate  should  last  }on^r  than  the 
life  of  the  son ;  and  the  purpose  in  this  case,  of  securing 
the  annuity  of  £100  during  the  widow's  life^  ought  to 
have  the  same  effect. 

2.  The  objection  to  the  children  taking  estates  tail 
in  the  Mark  property  is,  that  the  limitations  to  the 
(;hildren  are  equitable^  and  those  to  their  issue  legal. 
That  objection  is  founded  on  a  technical  rule  of  law, 
which,  in  a  case  like  this,  arising  upon  a  Will,  must 
give  way  to  the  intention  of  the  Testator.  Many  cases 
at  law,  as  Doe  v.  Applin  (c).  Doe  v.  Smith  (cQ,  and 
others,  proceed  upon  the  rule  of  effectuating^  the  in* 
tention,  to  which  all  othef  rules  of  construction  give 
way.  But  this  is  more  particularly  the  cfise  in  a  Court 
of  Equity,  where,  in  all  cases,  an  estate  of  inheritance 
is  given  to,  or  withheld  from,  the  first  taker,  according 
as  the  intention  may  require.  This  is  proved  by  all 
the  cases  which  have  occurred  on  the  construction  of 


(a)  5  Ves.  jun.  335.  (c)  4  T.  R.  8^. 

ib)  Cases  Temp.  Talb.  145.         (cQ  7  T,  R.  6S1* 
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marriage  articles,  as  well  as  the  cases  of  Wrighi  v. 
Pearson  (n),  and  King  V.  Burchell  (6),  which  arose 
upon  Wills.  This  exact  question  dp€;s  not  appear  to 
have  arisen  in  any  former  case ;  but  the  circumstances 
in  Pili  V.  Jackson  (c)  were  calculated  to  raise  the 
question ;  and  there  the  first  taker  was  held  to  be  en- 
titled to  an  estate  tail. 


Moois 

V. 


3.  Supposinfi^  the  children  to  take  only  life  in- 
terests in  the  Mark  estate,  then  we  contend  that  they 
take  for  the  joint  lives  of  all,  and  the  life  of  the  sur^ 
vivor.  Upon  this  point  the  certificate  is  silent.  No 
objection  to  this  construction  can  arise  from  the  estates 
vesting  at  different  times.  Lord  Coke^  (Co.  Litt.  188* 
a.)  says,  ^'  In  some  cases  there  may  b«joint  tenants^ 
and  yet  the  estate  may  vest  in  them  ^t  several  times  ;•* 
of  which  some  instances  are  put.  Again,  whether  an 
estate  is  joint  or  nof,  is  to  be  gathered  from  the  con* 
text,  and  does  not  depend  upon  any  particular  words* 
BUsselt  v.  Cranwell  (rf),  Rigden  v.  Vallier  (0,  Barker 
V.  Giles  (f)j  Cock  v.  Burrish{g)^  Armstrong  y.  Eld" 
ridge  (h).  Here  the  intention  evidently  was  to  create 
a  joint  tenancy ;  j^rs/,  from  thie  direction  to  pay  the 
rents  for  the  support  and  maintenSfnce  of  the  children, 
shewing  that  their  benefit  alone  was  intended  ;  second*^ 
ly^  from  the  direction  to  pay  during  Aw,  Aer,  and  their 
life  and  liveSj  which  is  the  same  thing  as  saying,  during 
the  lives  of  them  and  the  survivor  ;  thirdly,  from  the 
bequest  to  the  issue  being  (o  take  effect  ajler  the  de* 
cease  of  such  child  and  children^  shewing  (as  Lord  Thur* 
low  said  in  Armstrong  v.  Eldridge^)  that  nothing  was  tq 
go  to  the  children  while  any  of  the  parents  were  living. 


{(i)  Amb.  358. 
{b)  lb.  378. 

(c)  3  Bro.  C.  C.  51. 

(d)  Salk.  227. 


(e)  S  Ves.  253. 
(/)  2  P.  Wm.  280. 
{g)  1  Vera.  425. 
(A)3Bro.C.C.  2l$« 
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with  him  jewels,  aiid  executed  a  mortgage  of  an  estate 
lately  purchai>ed  by  her  in  Germany ;  and  furtber,  by 
an  instrunent  in  writing,  of  the  same  date,  duly  exe- 
cuted, asngned  t6  him  {tte  sum  of  jf  14^848,  three  per 
cents.,  then  standing  in  h^r  name  as  Lady  SitdMam, 
widow,  in  tlie  Bank  of  England,  in  which  instnunent  it 
was  expressed,  tliat  ^^  since  it  might  probably  happen 
**  that  the  bill  would  not  be  accepted,  in  such  case  she 
'*  assigned  the  said  stock  as  a  pledge  for  the  securiQr  of 
'^  the  Plaintiff  for  the  said  ci^ital  sum  of  j£1  0,300, 
**  with  interest,  commission,  and  .all  other  expenses, 
**  according  to  the  then  course  of  exchange."  Lady 
ClanwiUiam  at  the  same  time  executed  a  power  of  attor- 
ney for  the  transfer  of  the  said  stock,  which  was  ex- 
pressed to  be  *Mn  ordei*  that  the  proceeds  might  be 
<*  applied  in  or  towards  the  paym^it  <^  the  said  bill  of 
•*  exchange*" 


The  bill  was  remitted  to  London,  and  presented  fi>r 
atfMjpianoe  to  IMTtera.  Drummond,  ^i^  refiised  to  aooqit 
tbewome;  and,  upon  being  afterwards  presented  fer  pey- 
nJaM^  refused  to  pay  it,  assigning  as  a  reason,  that  they 
had  not  suiRcient  effeets  of  Lady  ChtnaiUiam  in  tbeff 
hafldtf  ^  thereupon  Ae  Haintiff  caused  die  same  to  be 

pfdiesfiri  fof  non^yoMit. 

-■■,•■-..■  '    ■•      " 

In'iMM^'.  »8i  1^  Lady  CtatmiUiam  diefl,*  and  fay  her 
death  the  power  of  attorney  which  she  bad  executed 
fbr:*transfbr'  of ^the  stock  became  Toid';  wirtffeupou  the . 
Phdttiff  filed  his  bill  against  the  Defimdan^  O.  W.  R. 
Harcatsrif^Atylad  taken  out  adndm^fratieNa  tb-Lady' 
Ckamittiamf  Cmp.  an  account  of  what  was  doe  to*  him  in 
respect  of  the  said  bill  of  exchange^  and  all  AatgeB  and 
expenses,  and  that  the  Defendant  mig^t  be  decreed  to 
pay  the  same;   or  otherwise  that  the  d&14^M6  stDcfc 
might  be  sold,  and  the  money  arising  therefixMp  he  iq^ 
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after  the  decease  of  his  son,  to  "  all  and  every  the 
child  and  children,  &c.  begotten  and  to  be  begotten,'* 
without  restriction,  he  did  not  mean  to  exclude  any 
child  whatever,  born  before  that  event  or  not.  Again, 
he  gives  the  residue  of  his  personal  estate  to  the 
^^  children  of  8.  M^  generally  (under  which  those 
living  at  his  death  would  take,  as  he  no  doubt  in- 
tended) :  but  the  Mark  estate  he  gives  to  ^^  all  and 
every  the  child  and  children,  &c.  begotten  and  to  be 
begotten,"  under  which  words  the  Court  of  B.  R.  hat 
certified  that  all  the  nine  children  took  equally.  From 
all  these  circumstances  we  are  bound  to  conclude  that 
by  these  words  the  Testator  intended,  and  that  the 
Court  has  held  that  he  so  intended,  all  the  children  of 
his  daughter,  however  numerous,  to  take.  There  are 
doubtless  many  particular  intents  apparent  on  this 
Will  which  are  inconsistent  with  the  general  intent, 
and  with  each  other;  but  the  law  will  reject  them,  and 
effectuate  the  general  intent.  Now,  the  only  construe^ 
tion  which  will  effectuate  the  general  intention  is  that 
which  gives  to  all  Mrs.  Mogg'n  children  an  estate  tail. 
They  must  take  an  estate  tail  in  order  that  the  re- 
mainders over  may  not  be  disappointed,  though  that 
construction  is  very  strongly  opposed  by  the  particular 
language  of  the  Will ;  and  on  the  other  hand  all  the 
children  must  take,  or  else  the  remainders  over  may 
take  effect  before  the  Testator  intended:  as,  for  in* 
stance,  if  the  three  youngest  children  of  Sarah  Mogg 
are  to  be  excluded,  supposing  the  six  elder  had  died 
without  issue,  the  Hardings  must  have  taken,  or  if  they 
had  not  taken  the  estate  must  have  gone  over  to  the  re- 
mainder men  in  fee,  (who  were  mere  strangers,)  to  the 
exclusion  of  those  three  younger  children  or  their  issue. 


MOGO 

V, 

Mooo* 


2.  It  is  to  be  inquired  whether  this  intention  of  the 
Testator  is  opposed  by  any  rule  of  law.  And  here  it 
may  be  proper  to  remark  that  the.  rule,  if  there  be  any, 
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together  with  certain  other  sums  of  stock  afterwinb 
purchased  by* her,  constituted  (according  to  the  De* 
fendant's  statement)  the  ^14,848,  three  per  cents^  after- 
wards assigned  by  Lady  Clanwilliam  to  the  PJainti^ 
as  before  mentioned. 


The  answer  of  the  Defendant  G.  S.  Hareourt^  vap- 
ported  by  the  evidence  of  tlie  banker's  books,  and  of 
the  clerks  in  the  house,  proceeded  to  identify  the  sams 
so  invested  in  Exchequer  bills,  and  afterwards  laid  out 
in  the  purchase  of  stock,  with  the  sums  paid  in  on 
account  of  the  mortgage* 

John  Simon  Harcot4rt  was  smoedesA;  and  his  son,  the 
Defendant  George  Simon  Harcourt  (an  infimt)  became 
entided  under  the  settlement  made  on  his  6dier^s 
marriage* 

The  supplemental  bill  filed  by  the  Plaindj^  after 
stating  the  i&ture  of  the  Defendant's  daim,  diarged 
that,  in  case  the  said  stock,  or  any  part  thereof  was 
purchased  with  the  mortgage-money,  yet  John  Simm 
Harcourt  allowed  the  same  to  be  invested  in  the  nsiie 
of  Lady  Shiddhamf  in  order  to  enable  her  to  pio- 
cure  money  on  the  credit  thereof  and  so  to  defraud  die 
Plaintiff;  that  the  Plaintiff,  at  the  time  oi  advandng  his 
money,  had  no  notice  of  the  deed-poll,  or  of  any  ezist- 
'  ing  claim  on  the  stock  assigned  to  him^  andthathemade 
such  advances  upon  the  fidth  and  credit  of  the  said 
stock,  and  in  fiiU  reliance  that  the  same  was  the  sole  and 
absolute  property  of  Lady  ClamoiOianu 


The  Defisndant  Hennikerj  by  bis  answexv 
having  received  any  part  of  the  personal  estate  dTLadj 
Clanwittiam ;  and  said,  that  the  whole  of  such  personsl 
estate  was  not  nearly  sufficient  to  pay  her  debts;  as  to 
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answer  must  be,  that  they  are.  Now,  if  it  is  shewn 
that  the  Testator  intended  the  after  born  children  to 
take,  and  tliere  is  a  mode  by  which  they  can  take, 
(namely,  executory  devise,)  and  they  are  within  tlie 
boundaries  prescribed  to  such  devises,  it  is  difficult  to 
understand  why  they  should  not  take.  The  certificate 
of  the  Court  of  B.  R.  in  this  very  case,  in  the  ques- 
tion as  to  the  Mark  estate,  is  a  full  authority  that,  so 
fur  as  respects  this  rule  and  the  intention,  all  the  child- 
ren ought  to  take.  The  difference,  then,  between  the 
two  cases,  must  consist  in  the  one  being  a  devise  in  pos- 
session, the  other  a  devise  in  remainder.  But  how  can 
this  make  any  difference  ?  because  estates,  which  arise 
by  way  of  executory  devise,  are  altogether  independ- 
ent of  the  estates  which  they  are  to  abridge  or  defeat, 
and  cannot  be  affected  by  the  nature  or  qualities  of 
those  estates.  There  is  no  reason,  therefore,  why  an 
executory  devise  should  not  be  limited  upon  a  re- 
mainder as  well  as  upon  an  estate  in  possession,  and 
even  so  limited  as  not  to  be  capable  of  taking  effect 
until  after  the  remainder  has  vested  in  possession  :  as, 
for  instance,  a  limitation  to  A.  for  life  remainder  to  B. 
in  fee ;  but  if  J3.  survives  ^.,  and  afterwards  dies 
without  issue  living  at  his  decease,  then  to  C  would 
be  a  good  executory  devise  ;  and  yet  there  the  execu- 
tory devise  must  take  effect  in  abridgment  only  of  the 
estate  in  remainder. — But  it  is  said,  that  it  is  a  rule  of 
law,  that  no  person  can  take  the  benefit  of  a  remainder 
who  is  not  in  existence  at  the  time  when  the  particular 
estate  determines,  and  that  a  remainder  limited  to  a 
class  of  persons,  as  in  this  case,  will  vest  in  those  only 
who  are  living  at  the  time  when  it  vests  in  possession : 
and  to  this  alleged  rule  the  case  seems  to  be  reduced. 
Now,  I  ask  what  are  the  authorities  for  this  !ule? 
The  case  of  Baldwin  v.  Karver  {a)  did  not  go  to  tliis 


Moca 

r. 

MOGO. 


(a)  Qowp.  309. 
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extent,  but  is  the  converge  of  it.    Most  of  the  cases  in 
this  Court  (a)  have  arisen  on  personal  estate,   as  to 
which  the  Court  contemplates  an  actual  division  of  it, 
and  which  case^,  therefore,  stand  on  the  same  found- 
ation with  another  class  of  cases  as  to  the  division  of 
money  (&),  but  do  not  apply  to  devises  of  land  :  other 
cases  have  been  merely  cases  of  construction,  where 
the  words  have  been  ^^  all  the  children  ;"  and,  conse- 
quently, where  the  Testator  having  expressed  himself 
ambiguously,   the  Court  has  felt  itself  at  liberty  to 
adopt  such  construction  as  it  might  consider  most  con* 
venient.     But  there  i»  absolutely  no  case  which  has 
gone  the  length  of  saying  that  a  Testator  shall  not  in 
such  a  case  as  this  provide  for  all  his  grandchildren. 
The  alleged  rule  seems  to  be  drawn  flrom  one  of  the 
common  law,  which  required  that  all  persons  who 
were  to  take  under  a  feoffment  or  grant,  must  be  in 
esse  at  the  time  of  the  livery  or  of  the  execution  of  the 
grant ;  but  that  rule  will  not  go  fiir  enooj^,  for  in  its 
original  foundation  it  was  strictly,  as  I  have  stated  it; 
and,  though  afterwards  extended  with  reference  to  a 
remainder,  yet  that  extension  was  only  to  let  in  those 
persons  who  should  be  in  esse  when  the  remainder  be- 
came vested  in  interest,  not  when  it  fell  into  possession. 
Besides,  it  was  a  rule  applicable  still  more  stronglj  to 
estates  in   possession  than  to  estates  in   remainder;  « 
and,  therefore,  the  certiBcate  as  to  the  Upper  Mark 
estate  has  decided  that  it  is  not  applicable  in  this  case. 
It  is  a  rule,  in  fact,  that  has  entirely  given  way  before 
the  doctrine  of  executory  devise  which  admits  of  the 
limitation  of  any  species  of  estates,  and  of  their  being 
taken  by  any  persons  whomsoever,  and  at  whatever 
times  they  may  come  in  esse,  provided  only  that  the 


(a)  Ellison  v.  Aire^,  Sin* 
gleton  y.  Singleton,  A^ion 
▼.  J^ony     Ueath  t.  Heath 


&c.  iup.  cU* 

(ft)  Ld.  St.  John  V.  WkU' 
breads  ubi  sup^ 
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boundaries  be  not  exceeded,  viz.  tbat  the  estates  be  Moao 
not  rendered  unalienable  longer  than  for  a  life  or  lives  m^'*. 
in  beings  and  twenty-one  years  afterwards. 

Sir  Samuel  Romillj/^  Roupell^  and  Preston^  for  the 
Plaintiffs. 

To  say  the  estate  is  not  io  go  over  till  Mrs.  Mogg'% 
family  is  exhausted,  is  l>egging  the  very  question.  The 
argument  proceeds  in  a  circle — as,  for  instance,  it  is 
said  that  ^'  to  be  begotten''  must  mean  to  include  the 
w  hole  of  the  children,  because  the  Testator  intended 
them  all  to  take,  and  that  he  intended  them  all  to  take 
because  he  uses  the  words  "  to  be  begotten.'  These 
words  are  satisfied  by  the  certificate  as  it  stands.  With 
reference  to  the  gift  in  possession,  "  begotten"  means 
those  living  at  the  Testator's  death,  and^^to  be  begotten" 
must  mean  all  born  afterwards.  But  with  reference  to 
the  gift  in  remainder,  ^^  begotten"  applies  to  those 
living  at  Testator's  death,  and  ^^  to  be  begotten"  19 
satisfied  by  letting  in  those  who  were  bom  afterwards, 
and  before  John  ffodges's  death. — The  judges  having 
come  to  this  conclusion  upon  the  point,  and  their  conclu- 
sion being  conformable  with  Ellison  v.  Airej/^  and 
other  cases  in  this  Court,  there  is  not  enough  to  induce 
,the  Court  to  dissent  from  their  opinion. 

As  to  the  High  LiUleton  property  which  is  devised 
by  way  of  remainder  after  John  Hodg€s*%  death,  the 
Defendant's  argument  is,  that  the  estate  vested  bj  way 
of  remainder,  but  afterwards  opened  by  way  of  exe- 
cutory devise.  It  is  to  be  admitted,  that  where  the 
devise  is  of  an  estate  in  possession,  the  after  bom 
children  may  take  by  the  learning  of  executory  devise — 
so  if  it  were  the  case  of  a  deed,  they  might  take  byway 
of  springing  use.     But  where  is  the  authority  that  an 
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estate  bj  way  of  retnainder  can  open  after  once  it  liait 
vested  in  possession?  On  the  contrary,  the  result 
of  the  rule  laid  down  in  Purcfoy  v.  Rogers^  is  that 
every  case  which  can  take  effect  by  way  of  remainder, 
absolutely  excludes  the  learning  of  executory  devise. 
Consequently,  no  limitation  can  be  so  construed,  as 
that  a  person  who  may  take  under  it  by  way  of  re- 
mainder, either  vested  or  contingent,  ^ti,  by  a  subse- 
quent event  inconsistent  with  his  taking  by  way  of  re- 
mainder, take  by  way  of  executory  devise.  Although 
the  converse  is  not  true ;  for  a  limitation,  which  at  first 
is  an  executory  devise,  may  by  a  subsequent  event  be- 
come a  remainder.  Here  all  the  children,  if  they  bad 
been  born  in  John  IIodges'%  life,  might  have  taken  by 
way  of  remainder ;  consequently,  those  who  were  in 
fact  born  after  his  death  cannot  take  by  way  of  exe- 
cutory devise. 


After  the  above  arguments  on  the  main  points  of 
the  case,  His  Honor  stopped  the  other  counsel  who 
were  to  have  maintained  the  certificate,  and  declared 
his  opinion  to  be  in  conformity  with  that  of  the  Court 
of  B.  R.,  except  as  to  the  leaseholds  for  lives  (a) :  bat 
intimated  that  he  would  hear  the  reply. 

On  a  subsequent  day.  Leach j  after  what  had  fallen, 
from  the  Court,  and  on  a  consideration  of  the  state  of 
the  arguments,  declined  replying. 


Nothing  afterwards  fell  from  the  Court ;  but  the 


following  is  an  abstract  of  the  Decree. 


(a)  See  aatc. 
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Declare,  That  the  nine  children  of  Sarah  Mogg  took 
estates   in  tail  general,  as  tenants  in  common  with 
cross  remainders  in  such  parts  of  the  estates  at  High 
IjiUkton  as  were  devised  to  the  Testator's  widow  for 
life,  and  in  the  collieries,  &c.  of  which  the  Testator 
was  seised  in  fee.     That  they  also  became  entitled,  in 
equal  shares,  as  tenants  in  common,  to  estates  in  the 
nature  of  estates  tail,  with  limitations  thereupon  in  Hbrn 
nature  of  cross  remainders,  in  all  such  parts  of  the 
copyhold  and  leasehold  estates,  (except  collieries,  &c.) 
as  were  holden  for  one  or  more  life  or  lives,  and  not 
situated  in  Timsburi/.    That  they  also  became  enti* 
tied  to  the  like  estates  and  with  the  like  limitalions 
in  such  of  the  leasehold  collieries,  &c.  wherever  si« 
tuate,  as  were  holden  for  one  or  more  life  or  lives. 
That  they  also  became  entitled  absolutely,  as  tenants 
in  common,  in  equal  shares,  to  such  of  the  copyhold 
estates  as  were  held  for  years,  determinable  upon 
lives,  and  to  the  leasehold  collieries,  &c.  and  other 
leasehold  estates  held  for  years,  or  for  years  determin- 
able upon  lives,  (except  such  copyholds  and  lease* 
holds  for  years  not  being  collieries,  &c.  as  were  si- 
tuate in  Timsbury^  which  were  by  the  Will  directed 
to  be  annexed  to  the  residue  of  the  estates  at  High 
Littleton.) 


MOOG 
V. 

Mogg. 

March  19, 

1816(a). 


That  Martha  Hodges  Barter  deceased,  Richard 
Mogg  deceased,  the  Defendant  George  Mogg^  and 
Thomas  Mogg  deceased,  (the  four  children  of  Sarah 
Mogg  born  in  the  lifetime  of  the  Testator,)  together 
with  the  Plaintiff,  Jacob  Moggj  (who  was  born  before 
the  death  otJohn  Hodges  the  Testator's  son,)  and  th^ 
Plaintiff,  Charles  Moggy  (who  was  en  venire  sa  mere 


Vol.  I. 


(a)  Reg.  Lib.  B.  1815.  page  1303. 
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1817.  E.  S.  should  convey  her  sixth  part  of  the  lands  afcre* 

"^g-      ^         said,  and  that  ^£^000  (part  of  the  said  j£MOO)  shodd 

,/  be  «rigned.  upon  the  trusts  after  n«tiooed;«HlU»t 

Nkwdioatb. 

soon  as  cooYenient  after  the  death  of  S.  N.  and  after  settlement  DMde 
by  the  husband  of  an  estate  called  the  F.  estate,  and  of  a  rent-dnige 
of  i£260,  to  which  he  was  entitled  in  reversion,  expectant  on  the  dindi 
of  S.  N.)  absolutely  to  sell  and  dispose  of  the  same,  and  appty  the 
money  arising  from  the  sale  thereof,  and  of  the  other  proniies  after 
mentioned,  upon  the  trusts  after  mentioned.  By  the  same  articles,  the 
husband  covenants,  within  two  years,  \o  convey  the  F.  estate  to  the 
same  trustees,  upon  the  like  trusts  as  were  dechved  as  to  the  said  undi- 
vided sixth ;  and  likewise  covenants,  within  »x  months  after  die  death 
of  <S.  iV.  to  settle  upon  them  the  said  tent-charge  upon  .the  tmsta 
therein  mentioned.  The  trusts  of  the  monies  to  arise  by  sale  of  all  the 
premises  directed  to  be  sole!  are  then  declared,  to  the  husband  for  life^ 
then  to  the  issue  of  the  marriage,  and,  in  default  of  issue,  as  the  hus- 
band should  appoint.  The  husband  dies  in  the  life*time  of  S*  N»  with- 
out issue,  having  by  his  will,  after  confirming  the  marriage  articles, 
given  to  his  wife  all  the  r4al  and  personal  estate,  to  which  he  be<»me 
entitled  by  his  marriage,  and  which  should  remain  undisposed  of  at  his 
death,  and  the  residue  of  his  personal  estate,  and  af^mted  her  his 
executrix,  and  having  devised  all  other  his  real  estate  to  his  wife  for 
life,  with  remainder  to  the  Defendant. 

8.  M  afterwards  dies.  No  sale  takes  place ;  and  no  settlement  is 
made  of  the  F.  estate,  according  to  the  articles.  The  widow  enien 
into  possession  of  that  estate,  conceiving  herself  to  be  only  entitled  as 
tenant  for  life  under  the  will  of  her  husband ;  and,  upon  her  death,  the 
Defendant  enters,  as  entitled  in  remainder  under  the  same  will. 

Upon  a  bill  filed  by  the  executor  of  the  widow,  to  whoin.  she  had  de^ 
vised  all  the  residue  of  her  estate,  real  and  personal,  claiming  to  have  the 
P«  estate  sold  under  the  covenant  in  the  marriage  articles,  and  the  pro- 
duce paid  to  him  as  part  of  the  personal,  estate  of  the  widow,  it  was 
decreed  accordingly ;  His  Honour  beiilg  of  opinion,  that  the  covenant 
to  convey  bemg  i^isolute  and  unqualified,  Uie  eslate.  must  be  con- 
sidered as  having  been  converted  into  personalty  by  the  marriage 
articles;  that  the  testator  could  not  be  held  to  have, elected  to  take  it 
otherwise,  the  period  of  sale  not  having  arrived  when  he  died ;  that 
x\it  will  afforded  no  evidence  of  an  intention  to  pass  it  as  real  estate  ; 
and,  lastly,  that  the  widow  could  not,  by  any  conduct,  tending  td 
shew  in  what  light  she  considergd  it,  at  all  afiect  the  question^ 
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Thomas  acquired  under  the  deedi  or  instruments  in  the         Moaa 
pleadings  mentioned,)  did  on  the  death  of  him  the  said         ^  ^* 
Thomas  Mogg,  (he  having^  done  no  act  to  bar  his  estate 
or  interest  in  the  nature  of  an  estate  tail,  and  the  limita* 
tions  thereon  expectant  or  depending  as  aforesaid,)  go 
over,  in  the  nature  of  a  remainderi  to  such  of  his  sur- 
viving brothers  and  sisters,  as  at  the  time  of  his  death 
were  (according  to  the  several  declarations  of  the 
original  rights  of  the  parties  before  made,)  tenants  in 
common  with  him  the  said  Thomas  Mogg^  of  the  said 
premises    respectively,    and   to  the  said   Sarah  and 
3Iarthaj  (the    dnnghters  and  heirs  of  the  body  of 
Richard  Mogg  deceased,)  each  surviving  brother  or 
sister,  (so  entitled  by  way  of  cross  remainder,)  and  the 
said   Sarah  and  Martha^  (as    representing  the   said 
Richard  Mogg,  their  father,)  taking  one  equal  part  or 
sliare,  and  the  said  Sarah  and  Martha,  taking  their 
share    equally  between  them;    and    the   part  which 
Thomas  Mogg  so  acquired  as  aforesaid  of  the  share 
originally  of  Richard   Mogg  did,  on   the  death  of 
Thomas^  pass  by  his   Will  in  the   pleadings  stated. 
Sixlhlj/y  with  respect  to  the  estates  held  by  copy  of 
Court  Roll  or  leases  for  years  absolute,  or  years  de- 
terminable with  lives,  the  share  of  the  said  Thomas 
Moggj  having  vested  in  him  for  an  absolute  estate 
and  interest,  did,  on  his  death,  pass  by  his  Will. 

The  Court  made  a  similar  distributive  declaration 
as  to  the  share  of  Martha  Hodges  Barter,  deceased, 
(mutatis  mutandis),  and  referred  it  to  the  Master  to 
inquire  and  certify  what  estates  freehold^  copyhold, 
and  leasehold,  and  what  collieries,  mines,  and  veins  of 
coal,  the  Testator  died  seised  and  possessed  of,'  and  to 
state  the  tenures  respectively,  and  to  distinguish  all 
the  diiferent  parts  of  the  estates  with  reference  to  the 
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MoGo         preceding  declarations.    And  also  in  like  manner  to 
_^*  inquire  and  certify  in  whom  the  several  estates  and 

shares  of  the  said  estates  were  then  vested,  with  re- 
ference to  the  aforesaid  declarations,  and  how,  and  by 
what  means,  and  for  whose  use,  the  same  were  then  so 
Tested.    And  all  usual  directions,  &c«  (a). 

(a)  This  note  of  the  case,  has  been  commented  on  by 

of  Mogg  T.  Mogg  was  com-  Mr.  Presianj  in  the  3d  Vol. 

municated  by  Mr.  Hodgson^  of  his  work  on  Conveyanctii|^, 

of  Lincoln^ s  Inn.    The  case  p.  555. 
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1816. 


Rolls, 
Jid^  16,  1816.  UNDERWOOD    and    Wife,    WOODHAM   mod 

One  of  two  Wife,  and  Others,       -        -        Plaintiffs. 

Eiecotors  and  and 

Trustees,  not     JOSEPH  STEVENS,  a  bankropt,  LENY  SMITH, 
'**h*"^  "*^  BELL  and  PEARKES,  (assignees  of  Stereos,) 

by  joiL'bi  with  *""^  KEYMER  and  Wife,  (out  of  the  jurisdic* 

hU  co-Ezecntor  ^*®">)  *        '        '        *        "         Dbfendahts. 

and  Tniftee  in 
the  sale  of  XO/ZiV  FARRANTy  by  Wfll,  gave  the  residue 

stock,  under  a  t/  of  his  estate  and  efiects  to  Wilson  (deceased,) 
representation  and  to  the  Defendants,  Stevens  and  Smithy  in  trust  to 
that  the  sale  sell,  and  invest  the  produce,  for  the  benefit  of  his  three 
was  necessary  daughters  (the  female  Plaintifi,  Undencood  awl 
Thul^^lf^li^t  ^^^^^9  ®"^  Defendant  Kejfmer)^  to  be  paid  to 
wasoot'  the  ^^^  respectively,  as  therein  mentioned;  and  ap- 
prodace  hating  pointed  bis  said  Trustees,  together  with  his  wife,  Eze- 
been  received  cutors.  In  the  Will  was  contained  a  proviso  that  the 
by  the  latter.  Trustees  and  Executors  respectively  should  be  an- 
and  the  greater  gwerable  only  for  such  monies  as  they  should  respec- 
part  applied  by  ^^^jy  receive,  and  should  not  be  answerable  or  ac* 
^'Zlt  ^"^  ""^^  countable  for  the  acts,  receipts,  or  defaults  of  each 
Doses  •  held  ^^^^9  ©^  for  any  banker  or  broker,  &c.  with  whom 
charseable  for  ^^Y  I^"^  ^^  ^^^  estate  should  be  deposited,  or  for  any 
the  amonnt,  ex-  other  loss,  misfortune,  or  damage  which  might  happen 
cept  so  far  as      in  the  execution  of  the  Will,  except  the  same  should 

any  part  was       happen  through  their  wilful  default  respectively. 

applied  to  the 

irethcr^th''  ^"  ^^"^  Executors  proved  the  Will.  IFt^foii  died 
inferes/aTi  per  *®*'^'y  ^^^ '  ^^^  *^  Testator's  widow  was  also  note 
cent.;  notwith-  deceased.  Stevens  got  in  and  received  the  estate  to 
standing  the  the  amount  of  j81i,000,  out  of  which  he  mode  several 
parties  l)enefi- 
cially  intecested  consented  to  and  approved  of  the  sale,  nnder  a  similar 

misrepresentation.    Sec  this  case  referred  tOy  afUCyp.  5Q2. 
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payments,  leaving  a  balance  due  from  him  to  the 
estate  ofj^^OOO  and  upwards.  Smith  no  otherwise 
acted  than  by  joining  with  Stevens  in  the  transfer  of 
two  sums  of  dl^lOOO  and  £3y500  stock,  which  were  sold 
at  two  several  times,  and  the  produce  received  by 
Stevens  alone ;  the  Master  (to  whom  it  was  referred 
by  the  decree  to  take  the  accounts  and  make  certain 
inquiries  thereby  directed,)  reporting  that  there  was  a 
balance  in  Sterens^a  hands,  at  the  time  of  the  first  sale, 
of  J^48t^,  and  at  the  time  of  the  second  sale,  of  j^  1055 ; 
that  the  sales  were  not  necessary  for  the  purposes  of 
the  Testator's  Will,  and  that  no  part  of  the  produce 
had  been  applied  in  payment  of  the  debts,  except 
£1761  which  had  been  so  applied^  but  for  which  there 
was  sufficient  in  Stevens^a  hands,  as  Executor,  without 
resorting  to  the  sales  in  question.  In  Julj/ 1806,  Stevens^ 
(wi^h  one  Carttar^  his  partner  in  trade,)  became  bank- 
rupt, and  Smith  (at  the  request  of  Underwood)  provect, 
both  against  the  joint  estate,  and  against  Stevens*%  se- 
parate estate,  in  respect  of  the  balance,  with  liberty  to 
make  his  election  under  which  of  the  estates  he  would 
receive  his  dividends. 


1816. 


UnD£RW00D 

V. 

Stevens. 


\ 


The  Master  further  found,  upon  the  affidavit  of 
Smithy  and  other  evidence  before  him,  that,  shortly 
after  the  Testator's  death,  (on  the  9th  of  Jamtary^ 
1799,)  a  meeting  took  place  between  Smith  and  Stevens^ 
the  Testator's  widow,  and  one  of  his  daughters,  (since 
married  to  Underwood,)  when  Smithy  upon  being  ap- 
plied to  to  prove  the  Will,  at  first  declined,  but  being 
strongly  urged,  at  last  consented  to  do  so  upon  the 
positive  assurance  of  the  widow  and  children  of  the 
Testator,  that  he  should  have  no  responsibility  or 
trouble  in  the  Testator's  affairs,  except  so  &r  as  re- 
l^ardcd  the  liquidation  of  certain  partnership  accounts 
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1817.  rally  speaking,  the  property  is  considered  in  Equity  as 

Stsad  being  so  converted  alr^y ;  and,  firom  the  moment  of 

V.  the  direction  given,  the  money  is  invested  with  all  the 

KxwniG ATS.      inddents  of  land,  and  vice  versd.    There  are  some  exoq>- 

tions  to  this  rule,  as  where  the  party  entitled  to  the  pro- 
perty, having  a  right  to  elect  in  which  shape  he  shall  take 
it,  has  declared  that  elecdon ;  and  again,  where  aperson, 
being  the  absolute  owner,  and  having  in  himsdf  the  en- 
tire qualification  both  of  heir  and  executor,  makes  no  de- 
claration of  his  intention  respecting  it;  in  which  case  it 
has  been  held,  that  it  shall  go  according  to  the  qoali^  in 
which  it  was  left  by  him  at  his  death.  Walker  v.  Denne{a)f 
Whddale  v.  Partridge  (6),  Biddulph  v.  Biddu^  {e\ 
Khrkman  y.  Mills.  (</)  In  this  case,  Mr.  JfewdigaU 
neith^  was  absolute  owfter  of  the  proper^  at  the  time 
of  his  death,  nor  has  he  expressed  any  intention  respectr 
ing  the  qualiQr  in  which  it  shall  pass.  And,  with  regard 
to  Mrs.  Neood^at^s  subsequent  conduct,  it  is  peifecdy 
immaterial.  She  had  no  election  to  make;  and  she  was 
altogether  ignorant  of  her  rights,  so  as  to  be  inc^nbie 
of  any  determination  respecting  them.  Tlie  SettkmeBt 
had  definitively  impressed  the  estate  with  the  diaaracter 
of  personal,  and  there  was  no  person  who  had  mj  i^A 
Cft  interest  as  to  altering  its  provisions.  The  length  of 
time  during  which  the  estate  remained  unsold,  his 
nothing  to  do  with  the  question ;  because  Mrs.  JMSmS- 
gate^  who  during  that  time  was  entitied,  had  no  power 
over  it  To  constitute  the  property  as  bang  at  hckne 
within  the  meaning  of  the  rule  adopted  by  Lord  TXir- 
Um  in  PuUeney  v.  Darlington  (^),  there  must  not  only  be 
jus  m  r^  in  the  absolute  owner,  but  no  other  person 
must  have  any  outstanding^  ad  rem.    See  also  linger 

(a)  SVes.  j.  170.  (e)  1  Bro.  C.  &  following 

(b)  8  Vcs.  227.  Chichester  v.   Bickerstaff,  2 

(c)  12Ves.l65.  Vem.  295. 
(rf)  13V€S.338. 
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the  same)  which  was  paid  to  them  accordingly.  It 
further  appeared  that  none  of  the  parties  knew,  at  the 
time  of  the  sale,  tior  until  after  the  bankruptcy,  what 
were  the  balances  actually*  in  the  hands  of  Stevens  at 
the  respective  times  of  these  sales,  except  from  an  ac* 
count  rendered  by  Stevens^  previous  to  the  first  sale, 
by  which  it  appeared  that  no  more  than  :^17,  or  there* 
abouts,  was  then  in  his  hands,  and  from  the  general 
representations  made  by  Stevens  of  the  sale  being  n«* 
cessary,  &c. 
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1816. 


Underwood 

V, 
St£VKNI. 


Under  these  circumstances,  the  cause  coming  on  for 
further  directions,  it  was  endeavoured,  on  the  part  of 
the  Plaintiff,  to  make  the  Defendant,  Smithy  answer* 
able  for  the  entire  produce  of  the  stocks  transferred. 

/larty  Wetherelly  and  Wilbrahamy  for  the  Plaintifl^ 

Ilelied  on  the  case  of  Lord  Skipbrook  v.  Lord 
Hinchinbrook  {a)j  as  a  direct  authority  fox  charging 
the  Defendant  in  respect  of  his  negligence,  allowing 
him,  upon  the  same  authority,  not  to  be  liable  to  the 
extent  of  the  i?1764  reported  to  have  been  applied  to 
the  purposes  of  the  Will. 

Sir  Samuel  Romilli/  and  Cookey  for  the  Defendant 

Smithy 

Contended  that  the  Defendant  was  discharged  by  the 
Cestut/s  que  trust  having  authorized  the  sales,  and  re- 
ferred to  Brice  v.  Stokes  (6),  where  the  Lord  Chancellor 
says,  *^  It  is  clear,  upon  settled  cases,  that  if  there  are 
two  Trustees,  and  a  transaction  takes  place,  in  which 


(a)  11  Ves.  252.    10  Ve«. 
478. 


(6)  11  Ves.  319.  325. 
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1^1^.         the  fimd  is  talkefi  oot  of  a  Btsle  in  which  it  ooghl  to 
have  remained)  and  is  not  placed  is  the  stale  in  which 

STF.VEN9.  retain  it,  if  any  particular  Cesimy  que  irmi  has  acted 
in  authorizing  that  as  much  as  the  Trustee  who  has  not 
the  money  in  his  hands,  and  continues  to  permit  it  to 
be  so  treated,  in  a  question  between  that  Cesimy  qmt 
trusty  and  that  Trustee,  the  latter  cannot  he  called 
upon  by  the  former.'* 

The  Master  of  the  Rolls. 

It  appears  by  the  Master's  Report,  that  a  cmrnder* 
able  sum  of  money  has  been  lost,  owing*  to  the  De- 
fendant Smithes  soflfering  the  stock  to  get  inta  the  poa- 
session  of  his  Co-Execu(or.  The  Master  further  re- 
ports, that  the  sales  were  unnecessary ;  and  it  is,  there- 
fore, incumbent  on  Mr.  Smith  to  make  out  a  case  to 
protect  himself  from  the  consequences  of  bis  concur- 
rence. For  this  purpose,  he  first  reliea  on  the  meeting 
which  took  place  betwe^i  himself  and  some  members 
of  the  &mily  after  the  Testator's  death,  and  upon 
what  passed  at  that  meeting.  But,  supposing  all  the 
parties  interested  to  have  been  present,  all  that  can  be 
inferred  from  what  passed  on  that  occasion  is,  that  he 
should  not  be  required  to  act  beyond  the  settling  some 
particular  accounts.  Now,  what  is  imputed  to  him  is, 
not  that  he  did  so  act  beyond  the  settling  thoae  ac- 
counts, but  that,  when  he  acted,  he  actiENi  improperiy. 
As  to  the  first  sale,  however,  even  thia  gmmid  of  de« 
fence  cannot  avail;  for,  according  tn  Smiik\  own 
statement,  neither  of  the  married  women  interfered 
upon  that  occasion ;  and  what  became  of  the  produce 
of  that  sale  does  not  appear. 

The  second  sale  stands  upon  quite  a  different  foot« 
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ing.  That  appears  to  have  taken  place,  with  the  con- 
sent of  the  parties,  for  the  purpose  of  carrying  into  ef- 
fect the  trusts  of  the  Will.  But,  with  regard  to  that 
also,  it  is  sworn,  both  by  Underwood  and  Woodliamj 
and  their  respective  wives,  that  they  knew  nothing  of 
the  balance  which  was  in  Stevens*s  hands  at  the  time 
of  the  sale.  If  they  had,  did  their  consent  to  the  sale 
in  any  degree  imply  that  the  Executors  were  to  apply 
this  money  to  their  own  individual  purposes  ?  What 
was  intended  was,  that  they  should  apply  it  to  the  par- 
ticular purposes  of  the  Will ;  and  this  was  both  rea« 
sonablc  and  proper.  Therefore,  how  can  it  be  said 
that  these  parties  consented  to  a  bi^each  of  trust  ? 
Then  it  is  alleged  that  some  of  the  parties  knew  of  the 
money  being  suffered  to  remain  in  the  hands  of  Stevens 
and  Carttar^  and  consented  to  its  being  suffered  so  to 
remain.  But  the  knowledge  or  consent  of  the  hu8« 
bands  could  not  bind  the  married  women. 


1810. 


Under  woo  » 

V. 
SlEVflNS. 


If,  therefore,  it  rested  here,  I  should  have  been  of 
opinion  that  Smith  was  responsible  for  the  whole. 
But  the  Master  finds  that  f  1764,  part  of  this  stock, 
was  afterwards  applied  to  pay  the  shares  of  the  legatees; 
and  thus  there  is  room  for  the  operation  of  the  lenient 
doctrine  of  the  Lord  Chancellor  in  Lord  Shipbrook  ▼. 
Lord  Hinchinbrook. 

To  that  extent,  therefore,  Smith  is  exempted. 


Declare,  The  Defendant  Smith  chargeable  with  the 
amount  of  the  monies  produced  by  sale  of  the  stocks, 
u'Uh  interest  at  4  per  cent,  from  the  respective  times  of 
sale,  after  deducting  from  the  produce  of  the  last  sale 
the  sura  of  £1764  mentioned  in  the  report.  The 
INlastcr  to  calculate  intel'ost  at  4  per  cent,  on  the 
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Undirwood 

V. 


1816.  amount,  and  to  charge  Smiih  with  the  same  from  th« 
respective  times  of  sale  to  the  times  when  the  j^l764 
was  paid  as  in  the  Report  mentioned,  and  from  those 
Stevxns.  times  on  the  respective  balances.  Upon  payment  into 
the  bank  of  what  shall  be  found  due  on  taking  such  ac- 
count, Smith  to  retain  such  proportion  of  dividends  on 
the  separate  estate  of  Stevens ^  or  on  the  joint  estate  of 
Stevens  and  Carttary  as  such  balance  shall  bear  to  the 
whole  debt  proved  under  the  commission  (a). 

(a)  Reg.  Lib.  B.  1815,  fo.  1665. 


APPENDIX. 


Liebenrood  v.  Vines j  ante,  p.  15. 

Afterwards,  January  26,  ISie,  the  Plaintiflr  moved  to  dig- 
miss  his  Bill,  which  was  ordered  accordingly.  See  Reg.  Lib.  1815. 
B.  fo.  216. 

N.  B.  An  obvious  inaccuracy  of  expression  occurs  in  the  Re* 
port  of  this  case,  p.  17,  where  it  is  said,  '^  the  Injunction  had  been 
obtained ybr  want  o/* answer."  Instead  of  which,  read,  "He  now 
moved  to  dissolve  the  Injunction,  which  had  been  granted  on  affida* 
vit  before  the  coming  in  of  the  answer." 

Ilenzcood  v.  Overend^  p.  23-     See  Reg.  Lib.  A.  1815.  fo.  628. 

Declare,  "  That  neither  the  Defendants  who  are  to  take  legacies  at 
the  death  of  the  Testator^s  widow  out  of  the  £6000  laid  out  at  in- 
terest to  raise  her  annuity,  nor  those  who  take  legacies  under  the 
codicil,  were  intended  by  the  Testator  to  take  any  share  of  the  re- 
sidue of  his  personal  estate,  and  of  the  produce  of  his  real  estate^ 
and  that  the  Defendant,  the  widow  of  the  said  Testator,  cannot  take 
any  share  of  such  residue  in  respect  of  her  annuity," '&c. 

Referred  back  to  the  Master  to  tax  all  parties  their  costs,  &c. 
and  after  payment,  &c.  ordered.  That  the  PlaintiflTs,  (the  Trustees 
named  in  the  Will,)  do  pay  and  divide  the  remaining  balance  in 
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their  hands  among  the  Defendants,  (the  general  pecuniary  legatees,) 
in  proportion  to  their  several  legacies. 

Wood  V.  Griffith,  p.  S5.    Reg.  Lib.  I8I5.  B.  fo.  271. 

On  reference  to  the  Register's  Book,  the  case  appears  there  wm 
follows:— <^  That  by  decree,  S2d  of  March^  1814,  it  was  declared, 
that  the  Defendant  was  bound  to  perform  his  part  of  the  award  in 
the  pleadings  mentioned  by  joining  with  the  Plaintiff  in  sale  of  all 
the  estate,  right,  title,  and  interest,  of  the  Plaintiff  and  Defendant 
in  and  to  an  estate  called  the  East  Mark  estate ;  and  it  was  there* 
fore  ordered,  that  the  Defendant  should  join  the  Plaintiff  in  signing 
an  authority  to  certain  auctioneers  to  sell  the  estate  pursuant  to 
the  award ;  and,  in  case  parties  should  differ  about  the  ibrm  of 
authority,  then  that  it  be  referred  to  the  Master  to  settle  the  same, 
and  Plaintiff  and  Defendant  to  sign  the  same  when  so  settled ;  and, 
after  the  sale,  to  execute  respectively  all  proper  conveyances  of 
their  respective  rights,  &c.  in  and  to  the  estate  to  the  purchaser 
or  purclmsers  thereof,  and  to  do  all  acts  necessary  to  carry  the 
flame  into  effect. 

<^  That  by  order,  SSd  oi  Maj/y  1815,  made  by  Defendant's  con« 
sent,  it  was  referred  to  the  Master  to  settle  and  approve  of  a  parti- 
cular and  conditions  of  sale  pursuant  to  the  decree. 

^^  That  several  warrants  were  attended  before  the  Master  on  set* 
tling  the  conditions  of  sale  by  the  solicitors  on  each  side. 

^^  That  the  Defendant,  after  such  proceedings,  presented  bis  peti- 
tion of  appeal  from  the  said  decree,  praying  that  the  cause  Bight  be 
re-heard. 

<^  That  by  order,  18th  of  August^  1815,  on  Defendant's  pay- 
ing the  usual  deposit,  the  cause  was  ordered  to  be  set  down  for 
re-hearing. 
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"  That  (he  Plaintiff  was  advised  that  such  petition  of  appeal  was 
irregular,  inasmuch  as  the  same  was  contrary  to  a  standing  order 
of  the  Court  and  moreover  omitted  to  take  notice  of  the  order 
by  consent  of  the  23d  of  May^  1815,  and  contained  allegations 
and  matters  not  warranted  by  tire  pleadings ;  and  it  was,  therefore, 
prayed  that  the  said  petition  might  be  taken  off  the  file  for  irre- 
gularity, and  that  the  order  made  the  18th  of  August j  for  setting 
down  the  cause  to  be  re-heard,  might  be  discharged  with  costs. 

"  Whereupon,  &c.  It  is  ordered,  that  the  petition  of  appeal  be 
taken  off  the  file,  and  the  said  order  of  the  18th  o(  August  is  dis- 
charged; but  without  prejudice  to  the  Defendant's  being  at  liberty 
to  file  such  other  petition  of  appeal  as  he  may  be  advised,  after  pay- 
ment to  the  Plaintiff  of  the  costs  of  the  present  petition,  deducting 
the  deposit,  which  is  also  ordered  to  be  paid  to  the  Plaintiff.** 
December  21,  1815. 

SluT/sIcen  v.  Hunter,  p.  40.   Reg.  Lib.  1815.  B.  fo.  180,  by  the  name 

of  Ducos  V.  Hunter. 

Holden  v.  Haj/n,  p.  47.    Reg.  Lib.  1815.  A.  fo.  S84. 

Plaintiff's  Bill  dismissed  as  against  the  Defendant,  Robert  Baconj 
without  costs.  Decreed,  that  the  Defendant  John  Hayn  do  speci- 
fically perform  the  agreement  in  the  pleadings  mentioned.  Referred 
back  to  the  Master  to  compute  interest  on  the  purchase-money  re- 
maining unpaid  from  the  10th  of  October,  1811,  to  the  time  of  the 
conveyance  after  mentioned.  Ordered,  that  the  Defendant  Hayn  do 
pay  to  the  Plaintiff  the  sum  of  jE^^  100,  and  execute  a  mortgage  to  the 
Plaintiff  for  the  sum  of  j^5000,  payable  at  the  time  and  in  the  manner 
mentioned  in  the  agreement,  and  that  the  Plaintiff  do  execute  a  con- 
veyance, and  procure  C.  D.  to  join  therein,  &c. 

M  us  grave  v.  Medex,  p.  49.    Reg.  Lib.  1815.  B.  fo.  115. 

Ordered,  That  the  Defendant  Moses  Medex  do  on  or  before  the 
day  after  the  first  seal  before  the  next  term,  pay  the  sum  of  ^- 
Vol.  L  SB 
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into  Court ;  but  in  default  thereof,  that  proceedings  be  had  apoD  the 
bond  given  by  the  Defendant  Isaac  Medex  and  his  bail,  apon  the 
writ  of  Ne  Exeat  Regno. 

Vtten  V.  Uttctt,  p.  5J.     Reg.  Lib.  1815.  B.  fo.  117,  dated  the  2l8t 

of  March  1816. 

Ordered,  That  T.  T.  and  W.  F.  the  bail  for  the  Defendant  W. 
E.  Utten  upon  (he  writ  of  Ne  Exeat  Regno,  issued  in  this  cause, 
do  within  six  months  from  the  date  of  this  order,  pay  the  sum  of 

£ into  Court.     To  be  at  liberty  to  apply  concerniog  the  same, 

and  to  pay  the  costs  of  this  application  to  the  Plaintiff.  The  sum 
when  so  paid  in  not  to  be  paid  out  without  notice. 

Burroughs  v.  Oakley,  p.  52.     Reg.  Lib.  1815.  A.  fe.  143. 

.  ^^  Ordered,  That  Defendant  do  on  or  before  the  15th  of  January 
next,  pay  into  Court  the  sum  oi  £ -,  the  residue  of  his  purchase- 
money  for  the  premises  in  question  in  the  cause,  and  for  the  timber 

growing  thereon,  and  the  sum  of  £ for  interest  thereon,  at  the 

rate  of  5  per  cent,  from  the  31st  oi  August,  1812,  the  time  when  De- 
fendant entered  into  possession  of  the  said  purchased  premises/* 

Pritchard  v.  Fleetwood,  p.  54.     Reg.  Lib.  1815.  B.  fo.  361. 

Mills  V.  Farmer,  p.  55.     Reg.  Lib.  1815.  B.  fo.  871. 

On  a  subsequent  application  to  the  Court  on  behalf  of  the  next  of 
kin  of  the  Testator,  that  the  Master,  in  considering  of  a  proper 
scheme,  might  be  at  liberty  to  inquire  and  state  to  the  Court 
whether  the  next  of  kin  were  (it  objects  under  the  bequest  to 
charitable  purposes,  a  direction  to  that  effect  was  introduced  into 
the  decree,  which  stands  as  follows  : — 

^^  Ordered,  That  the  decree  of  January  S9,  1811,  so  far  as  relates 
to  the  bequest  of  the  residue  to  charitable  purposes,  be  reversed. 
The  Master  to  approve  of  a  proper  scheme  for  the  diatribation  of 
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the  residue  of  the  testator's  personal  estate, '  having  regard  parti- 
cularly to  the  two  institutions  named  in  the  will.  His  Majesty's 
Attorney  General  and  the  defendants  (the  executors)  to  lay  pro- 
posals beCore  the  master  for  th?it  purpose.  The  master  to  enquire 
and  state  to  the  court,  whether  any  and  which  of  the  next  of  kin 
of  the  said  testator  within  tlie  statutes  for  the  distribution  of  intes- 
tates' estates  are  objects  of  charity  within  the  scope  of  the  testator's 
will ;  and,  if  soj  such  next  of  kin  to  be  at  liberty  to  lay  a  scheme 
before  the  master  to  propose  themselves  objects  of  such  charity." 
The  master  to  tax  tlie  costs  of  all  parties,  such  costs  to  be  paid  out 
of  the  fund  in  court,  &c. 

Wallirtger  v.  Ililhert,  p.  104.     Reg.  Lib.  B.  1815.  to.  199. 

»        •  .' 

It  should  have  been  stated  that  His  Lordship,  in  refusing  to  make 
the  order  without  the  consent  of  the  party  opposing  the  motioOy  in** 
timated  that,  with  such  consent,  the  order  might  be  drawn  up  not« 
withstanding,  which  was  done  accordingly. — ^^  Referred  to  the 
Master  to  enquire  and  state  to  the  Court  whether  the  Plaintiff  can 
make  a  good  title  to  the  premises  in  question,  and  wbethelr  the 
estate  is  discharged  or  exempted  from  payment  of  tithes." 

The  motion,  which  was  on  the  part  of  the  Plaintiff,  was  granted 
as  to  other  objects  which,  having  no  reference  to  the  point  in  qnes* 
tion,  it  is  not  thought  necessary  to  particularize ;  and  the  order 
accordingly  extends  to  those  other  objects. 

Fenwick  v.  Heed,  p.  114.     Reg.  Lib.  A.  1815.  fo.  1196. 

There  is  a  slight  difference  in  the  order,  as  subsequently  drawn 
up,  from  that  which  appears  in  the  report  of  the  case. 

"  January  17,  1816. — Ordered,  that  the  Defendant  Sir  Thomas 
Clavering  do  produce  and  leave  with  his  clerk  in  court  all  drafts 
and  copies  of  drafts,  and  copies  of  deeds,  letters  and  papers^  re- 
lating to  the  original  transactions  between  CharUoH  and  Rced^  or 

3  B  2 
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which  tend  to  shew  that  the  parties  continued  in  possession  under 
any  agreement  to  receive  the  rents  and  profits  in  discharge  of  the 
debts  admitted  by  his  answer  to  be  in  his  custody  or  power,  with 
liberty  for  Plaintiffs,  their  clerk  in  Court,  solicitors  or  agents,  to 
inspect  the  same  and  take  copies,  &c.^* 

Ex  parte  Whitehtad^  Re  Alslotiy  p.  127. 

The  following,  are  the  minutes  of  the  order  made  in  the  matter  of 
this  petition. 

^^  Declared,  That  the  sum  of  ^506,  (being  the  consideration 
paid  by  the  petitioner  for  the  purchase  of  the  annuity  of  £3SIA 
granted  for  three  lives,  which  were  still  in  existence  at  the  date  of 
the  commission,)  is  to  be  considered  as  the  value  thereof  at  the  time 
the  same  was  granted,  and  that  the  same  ought  to  be  considered  as 
diminished  in  value  at  the  time  of  the  date  of  the  commission  by 
reason  that  part  of  the  time  for  which  it  was  granted  was  elapsed 
since  the  grant.  And,  there  being  in  this  case  no  special  circum- 
stances, it  is  ordered,  that  the  petitioner  be  at  liberty  to  go  before 
the  commissioners  and  prove,  and  be  admitted  a  creditor  for,  the 
value  of  the  annuity  at  the  date  of  the  commission,  such  value  to  be 
estimated  by  them,  having  regard  to  the  declaration  aforesaid,  and 
also  to  the  time  which  elapsed  between  the  last  day  on  which  the 
same  was  payable  and  the  date  of  the  commission ;  and  the  petitioner 
is  also  to  prove  the  arrears  of  the  annuity  which  became  due  up  to 
the  last  day  before  the  date  of  the  commission  on  which  the  same 
was  payable,  and  remaining  unpaid  at  the  date  thereof." 

TyrreU  v.  Redifer^  p.  132.    Reg.  Lib.  B.  1815.  fo.  347. 

Dixon  v.  Asikj/^  p.  133,  and  378,  note.    Beg.  Lib.  A.  1815.  fb. 

455. 

^^  Ordered^  That  it  be  referred  to  the  master  to  see  if  a  good  title 
can  Jbe  made,  according  to  the  agreement,  to  the  estate  in  the  plead- 
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Ings  mentioned  (except  as  to  that  part  commonly  knowa  by  the 
name  of  S ),  for  the  discovery  whereof  the  parties  are  to  pro- 
duce, &c.  and  to  be  examined  on  interrogatories,  &c.  And  in 
case  the  master  do  not  make  his  report  in  three  months,  that  the 

Defendant  do  within  three  months  pay  the  several  sums  of 

(being  the  instalments  now  due  and  payable  to  the  plaintiff  under 
the  said  agreement)  into  the  bank,  to  the^credit  of  this  cause.'^ 

Norwaj/  v.  Rozce^  p.  135,     Reg.  Lib.  1815.  B.  fo.  304. 

Gordon  v.  Gordon,  p.  141.    Reg.  Lib.  1815.  A.  fo.  542. 

"  Adrienne  Gordon,  Spinster  (an  infant)  by  W.  G.  her  next 
friend,  Plaintiff,  and  James  Murray  Gordon,  Alexander  Gordon, 
and  another,   Defendants. 

• 

^'  Declare,  That  the  Plaintiff  is  entitled  during  her  minority  only 
to  the  annuity  of  j^lOO  given  by  the  second  codicil  to  the  child  of 
which  Adrienne  Maillet  was  pregnant,  for  her  education.  That 
the  Plaintiff  is  absolutely  entitled  to  the  legacy  of  ^^1,500  given 
her  by  the  third  codicil,  and  that  the  said  annuity  of  d?l(X)  pay« 
able  for  her  education  during  her  minority  is  not  taken  away  by  th« 
said  legacy  given  by  the  third  codicil.  The  master  to  tax  all  par- 
ties their  costs  as  between  solicitor  and  client.'' 

Gordon  v.  Bertram,  p.  154.     Reg.  Lib.  1815.  A.  fo.  407. 

On  a  subsequent  day  {March  5.)  "  Upon  affidavit  by  the  Defend- 
jint  of  service  of  the  former  order,  and  that  upon  search  at  the 
Registrar's  office  it  was  found  that  the  plaintiff  had  not  obtained 
an  order  to  revive,  it  was  ordered  that  the  suit  should  be  revited.'* 

Acton  v.  Acton,  p.  178.     Reg.  Lib.  1815.  A.  fo.  542. 

*•  Declare,  that  the  legacy  of  jP4000  given  to  Isabella  Acton  ougM 
to  be  paid  in  full.     Ordered,  the  master  to  whom  the  cause  ataikU 
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ANSWER. 

See  Practice,  1. 

ANNUITY. 

1«  Afler  a  Decree  referring  it  to  the 
Master  to  enquire  whether  an  an- 
nuity had  been  properly  enrolled, 
the  Master  having  reported  against 
the  enrolment,  it  was  objected  by 
the  Defendant  (the  annuitant),  on  a 
rehearing,  that  the  Decree  had  been 
obtained  after  two  several  orders, 
made  in  this  Court,  in  another 
cause,  for  payment  of  the  annuity, 
and  after  a  rule  to  show  cause  in 
favour  of  the  annuity  in  the  Court 
of  King's  Bench  had  been  dis- 
charge. Held,  not  a  sufficient 
ground  for  setting  aside  the  De- 
cree, the  former  cause  in  which 
those  orders  had  been  obtained  not 
having  been  instituted  for  the  pur- 
pose of  setting  aside  the  annuities, 
and  this  Court  having  jurisdiction, 
after  the  failure  o£  an  attempt  to 
aet  aside  the  annuity  at  common 
law.   AngeU  v.  Hadden.  Page  164 

%  Sfe  Intsrplbadkr. 

S.        Marriage  Sbttlbmsvt,  1. 

APPEAL. 

See  WsBT  Imdibs,  1. 

APPROPRIATION. 
See  Lroacy,  S. 

APPOINTMENT. 
Sm  Power,  1,  % 


B 
BANKRUPT. 
See  Debtor  and  Creditor,  1. 


BASTARD. 

Legacy  ^^  to  the  children  of  the  late 
C  K.  who  shall  be  living  at  (tes- 
tator's) decease.'*  C.  K,  being  dead 
at  the  date  of  the  will,  leaving  ille- 
gitimate children,  (of  whom  three 

were  living  at  the  death  (^  the  tes- 
tator,) and  not  having,  at  the  date 
of  the  wiU,  nor  having  ever  had, 
any  legitimate  children,  the  three 

illegitmiate  dbSdren  were  hddto 
be  entitled.  Lord  Woodkouselee  w. 
Daliymple.  Page  419 

Where  there  are  not,  nor  ever  were, 
nor  can  by  possibility  be,  any  per- 
sons strictly  answering  the  descrip- 
tion of  children,  it  is  necessazy  to 
resort  to  evidence  dehors  the  wili, 
for  the  purpose  of  finding  whether 
there  were  any  who  had  acqiured 
the  reputation  of  children ;  and  it 
is  possible  for  illegitimate  children 
to  acquire  that  reputation.     Rid, 

BILL  (AMENDMENT  OFV 
See  Practice,  29. 

BILL,  PRO  eONFESSO. 
See  Practice,  S4^ 

BOND. 

&e  Debtor  and  Crsditor,  L 


I 


CHARITABLE  USE& 

1.  Petition  under  stat.  52  6.S.'c.  101. 
must  have  the  signature  of  the  At- 
torney-general, or  of  the  Solicitor- 
general,  in  case  only  of  there  beicf 
no  Attorney-general  at  the  tine. 

Such  signature  not  to  be  affixed  widi* 
out  the  same  deliberation  aa  in  Ae 
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other  trees  whatsoever  growing  standing  or  being  in  or  upon  the 
lands  and  premises  belonging  to  the  Plaintiff,  and  in  the  possession 
tenure  or  occupation  of  the  Defendant  or  his  undertenants  or  under- 
tenant or  any  other  person  for  his  use,  and  from  doing  or  committiag 
or  causing  to  be  done  or  committed  any  other  waste  spoil  or  de- 
struction in  or  upon  the  said  lands  and  premises  or  the  buildings 
thereof  or  any  part  thereof  in  any  manner  howsoever,  until  the  De- 
fendant should  fully  answer  the  Bill,  or  the  Court  nnke  fiirther 
order  to  the  contrary, — Now,  upon  motion  this  day  made,  &c.  tat 
the  Defendant,  it  was  alleged  that  the  Defendant  has  suweput  in  a 
full  and  perfect  answer  to  the  sai^  Bill,  and  thereby  devised  the 
whole  equity  thereof,  and  it  was  therefore  prayed,  &e.  wfaerenpon, 
&c.  Ordered,  That  the  said  injunction  as  to  such  part  of  the 
timber  as  is  comprised  in  the  agreement  in  the  pleadings  mentioned 
be  dissolved."     Entered  by  Order^  Feb.  7,  1817. 

Elliot  V.  Halniarackj  p.  302.    Reg.  Lib.  A.  1815.  fo.  507. 

March  5, 1816.--<<  Ordered,  That  the  Defendant,  James  Halma^ 
rackj  and  Sarah,  and  Browne  Halmarack"  (the  wife  and  son  of  the 
Defendant  who  assisted  in  the  assault,)  ^^  do  stand  committed  to  the 
Fleet  for  their  said  contempt,  unless  they,  having  perapnal  notice 
hereof  a  week  before,  shall  on  Thursdaj/j  the  28th  of  Marchf  aheir 
good  cause  to  the  contrary." 

Clarke  v.  Butler,  p.  304.    Reg.  Lib.  A.  1815.  fo.  954,  966. 

Mason  v.  Mason,  p.  308.    Reg.  Lib.  B.  1815.  fo.  575. 

Bull  V.  Kingston,  p.  314.    Reg.  Lib.  A.  1815.  fo.  17SS. 
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^  Israel  Bull  and  Rebecca^  his  wife,  (Administratrix  of  Sir  fViUiam 

Williams^  deceased,)  Plain tifis.    And 
John  Kingston^  William  Ashbj/^  Geprge  Talboty  and  the  Bank  of 

England^  Defendants. 

<^  Declare,  That  the  Plaintiffs  (in  right  of  the  Plaintiff  JRederccr,  as 
such  Administratrix  as  aforesaid,)  are  entitled  to  the  clear  residue 
of  the  personal  estate  of  the  Testatrix,  Charloiie  Williamsy  including 
the  residuary  estate  of  Ann  Ashbi^j  sister  of  the  said  Testatrix. 

^^  Bill  dismissed  as  against  the  Defendants,  William  Ashbynnd  the 
Bank  ofEngland^  with  costs  out  of  the  fund  admitted  by  the  De« 
fendant  Kingston  to  be  due  for  interest  and  dividends  on  stock 
standing  in  his  name  as  Executor  to  the  said  Testatrix.'* 

Careless  v.  Careless^  p.  384.     Reg.  Lib.  A.  1815.  fo.  963.     By  the 

name  of  Careless  v.  Blount. 

Woodhouse  v.  Meredith,  p.  450.    Reg.  Lib.  B.  1815.  fo.  1780. 

^  Declare,  That  the  Plaintiffs  Edward  Woodhouse  and  Ann 
Thomas  became  upon  the  death  of  ^nn  Woodhouse,  widow  of  the 
Testator,  and  are  according  to  the  true  meaning  and  construction 
of  his  Will,  entitled,  for  their  joint  lives,  and  the  life  of  the  survivor, 
to  such  beneficial  interest  as  the  Testator  had  in  the  leasehold  mes- 
suages, lands,  and  hereditaments  in  the  town  of  Kensington,  in  the 
pleadings  mentioned.  And  that  upon  the  respective  deaths  of  the 
said  Plaintifl^,  the  same  will  belong  to  such  persons  as  in  the  Will 
mentioned,"  &c. 

Taggart  v.  Hewlett,  p.  499.     Reg.  Lib.  B.  1815,  fo.  .1709. 

An  error  of  punctuation  has  occurred  in  the  Report  of  this  case. 
It  should  be  thus : — ''  upon  his  paying  into  Court  the  anioont  of  the 
note,  and  the  costs  of  the  action,  which"  (t.  e.  the  payment  of  oosts^ 
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"  was  ordered  under  the  particular  circumstances."     In  the  Reg^is-> 
ter's  Book,  it  stands  thus  :— *<  Ordered,  That  the  Plaintiff  do  pay 

into  Court  the  sum  o(£ ,'*  (the  amount  of  the  promissory  note,) 

^^  and  the  injunction  to  be  continued  till  hearing  or  further  order. 
The  Plaintiff  to  pay  the  costs  of  the  action,''  &c. 

Oliver  v.  Daniel^  note,  p.  500.     Reg.  Lib.  B.  1813.  fo.  1285. 

The  Bill  was  dismissed,  "  without  prejudice  to  the  Plaintiff's 
right  to  the  £6.  lOs,  South  Sea  annuities  in  the  pleadings  men- 
tioned." 

Correct  the  short  note  of  the  judgment  in  this  case,  (p.  509,)  by 
reading,  ^^  The  Court  held  that  the  recital  must  be  taken  to  ejr- 
plairiy''  (not  "  to  controul,')  "  the  operative  part  of  the  instrument." 

Orr  V.  Chascj  (cited,  p.  559.)    Reg.  Lib.  1812.  B.  fo.  1288. 

This  case  appears,  from  the  Register's  Book,  to  have  been  as 
follows : — General  John  Orr^  resident  at  Madras,  kept  a  cash  ac- 
count with  the  house  of  Chase,  Sewcll  and  Chase,  of  the  same  place, 
merchants ;  and,  being  about  to  leave  Madras  for  England,  took 
from  them  a  bond  for  20,833  starpagodas,  (the  amount  of  the 
balance  then  due  to  him  upon  the  said  account,)  in  the  form  follow- 
ing:— "  We,  Thomas  Chase,  Henry  Sewell,  and  Richard  Chase,  are 
bound  to  the  said  John  Orr  in  the  penal  sum  of,"  &c.  ^^  to  be  paid 
to  his  attorney,  executors,  administrators,  or  assigns,  to  which  we 
bind  ourselves,  our  heirs,  executors,  &c.  and  every  of  i\iem  jointly 
by  these  presents,  January  1,  1799."  The  condition  of  the  bond 
was  that  the  obligors,  their  heirs,  executors,  or  administrators, 
should  pay  or  cause  to  be  paid  to  the  Plaintiff  the  sum  aforesaid, 
with  interest  at  the  rate  aforesaid.  This  bond  was  delivered  to  the 
Plaintiff  by  Sewell  alone,  and  signed  by  him  in  the  name  of  the 
partnership.  Shortly  afterwards  the  Plaintiff  came  to  England,  and 
was  paid  interest  on  the  bond  up  to  the  1st  o{  January ,  1805,  to- 
gether with  part  of  the  principal.    On  the  1st  of  January^  1800^ 
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Richard  Chase  withdrew  from  the  partnership,  of  which  public  notice 
was  given  in  the  Gazette  the  month  preceding,  as  also  of  the  admis- 
sion of  a  new  partner  into  the  firm.  Shortly  afterwards  Sewell 
died,  and  another  new  partner  was  received  in  his  room.  Of  all 
these  events  the  Plaintiff*  had  express  notice  sent  him,  besides  the 
general  notice  in  the  Gazette  ;  and  with  such  notice  he  continued  to 
correspond  with  the  new  firms  in  respect  of  the  cash  balance  in 
their  hands. 

The  Bill  was  filed  against  Richard  Chase  and  the  personal  repre- 
sentative of  Sczcclly  who  were  both  resident  in  England^  ( Thomas 
Chascy  the  other  obligor  in  the  bond,  being  still  in  India^)  charging 
that  the  bond,  though  in  its  form  a  joint  bond,  was  intended,  and 
must  be  taken  to  be,  joint  and  several ;  that  he  never  gave  up  the 
security  of  the  bond,  nor  accepted  the  new  partnership  as  his  debtors 
in  discharge  of  the  obligors  therein,  it  being  understood  that  those 
new  partnerships  only  acted  in  respect  thereto  as  agents  of  the  old 
firm  ;  that  no  notice  was  ever  given  to  him  by  the  obligors  or  either 
of  them  that  they  would  no  longer  be  answerable  for  the  same ; 
praying  a  declaration  accordingly,  and  an  account  and  payment  of 
what  remained  due  for  principal  and  interest  on  the  bond. 

The  Defendant,  Riclmrd  Chase,  insisted  that  he  was  a  sleeping 
partner  in  the  firm,  and  was  not  privy  to  the  execution  of  the  bond, 
which  was  joint  only,  and  not  joint  and  several ;  and  that,  under  the 
circumstances  of  his  having  withdrawn  from  the  partnership,  and 
the  Plaintiff*  recognizing  and  accepting  the  new  firms  as  bis  debtors, 
he  (the  Defendant)  was  discharged  from  all  liability,  in  case  he  was 
ever  liable,  on  the  said  bond. 

The  cause  came  on  before  His  Honor  the  Yice-Chancellor  who, 
by  decree,  81st  of  Jul^y  1813,  declared  that  the  bond  (which  was 
signed,  sealed,  and  delivered  by  Sewell  alone  in  the  name  and  as  the 
act  and  deed  of  himself  and  his  then  partners,)  must  in  equity  be 
taken  9A  the  joint  and  several  bond  of  the  partners,  and  refisrred  it 
to  the  Master  to  take  an  account  of  what  was  due  for  principal 
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and  interest  on  the  bond,  to  be  paid  by  the  Defendants  to  the 

Plaintiff. 

To  the  Report  made  in  pursuance  of  this  decree,  the  Plaintiff 
filed  an  exception,  which  was  set  down  to  be  argued ;  but,  before 
the  same  came  on  for  argument,  the  matters  in  dispute  were  eom.- 
promised,  and  the  Bill  dismissed  by  ord^r,  dated  the  11th  of  Js/y, 
1816.    (Reg.  Lib.  1815.  B.  fo.  17TC.) 

Daubenj/  v.  Cockbum^  p.  626.    Reg.  Lik  A.  1815.  fb.  1666. 

Further  Corrections, 

In  the  note  to  page  38,  citing  the  case  of  Walker  v»  S^momdif  read 
thus  : — ^^  Roupell  moved  for  leave  to  prove  tivd  voce^tm  a  v^bearing 
before  the  Chancellor,  exhibits  which  were  not  proved  on  the  hear* 
ing  at  the  Rolls.'' 

Page  163.    For  «  Mills  v.  Brooks;'  read  «  WaUs  r.  Brooks^ 

Page  176.  Marginal  note.  Read  <<  a  bankrupt  itasprisoned  mi  ike 
time  of  the  date  of  his  protection  is  not  privileged  against  sobaequent 
detainers." 

Page  179.  <^  The  Master  of  the  RoUs.  This  is  a  qoeation  of 
priority,  not  of  apportionment.^'* 

Page  240.  Marginal  note.  ^<  On  a  Bill  61ed  by  JB.  for  payment 
of  the  legacy,  decree  against  the  purchasers,*'  &c. 

Page  264.  ^^  Comerford  was  the  equitaUe  mortgagee  of  the  leave^ 
and  he  was  in  possession ;  and,  if  he  had  had  the  legal  cflole^"  ftc 

lb.   At  the  bottom. — ^^  The  landlord  sued  in  equity  because  Comer* 

ford  was  only  an  equitable  assignee ;  and  Lord  Thsirlow  refused  a 

decree  for  specific  performance,  on  the  ground  that  a  Court  of  Equity 

does  not  specifically  execute  a  building  covenant^  but  decreed  that 

Comerford  should  turn  his  equitable  into  a  legal  estate,**  &€• 

Page  268,  line  19.    Dele  "all." 

line  84.    Read^ "  their  liability  to  be  «o  sued  has  been 

strongly  pressed." 
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had  entered  on  hb  death,  as  tenant 
for  life  under  the  jettlement,  at  not 
having  been  duly  conveyed  to  the 
uses  of  the  settl.emenU  An  injunc- 
tion was  granted,  on  the  ground  of 
.  election,  to  restrain  the  Defendant 
fironi  proceeding  in  these  eject- 
ments.    Oreem  r.  Green*    Page  86 

S.  When  a  party  elects,  under  a  set- 
tlement, to  take  one  of  two  bene- 
ficial interests,  whether  he  is  bound 
in  equity  to  give  up  the  other  ab- 
solutely, or  only  to  make  compen- 
sation;  quare*      Green  y.  Green, 

9S 

S.  The  principle  upon  whidi  a  person 
is  put  to  his  election,  under  a  con- 
tract, is,  that  if  he  will  not  give  the 
price  intended,  he  shall  not  have 
the  thing  contracted  for.     Ibid.  94 

4.  Question,  as  to  election,  different, 
where  it  arises  under  a  will,  and 
where  under  a  settlement.   Ibid.  95 

5.  See  Marriage  Settlbment,  S. 
EQUITY. 

1.   See  COVEKAKT,  I. 

%  Disseisin,  I. 

3.  Mortgage,  K 

4.  Time,  2. 

5.  Trust,  4. 

6.  Shipping,  4. 
?•  Lien,  1. 

a         2. 

9.  A  Court  of  Equity  is  not  bound  to 
find  an  equitable  effect  for  a  clause 
in  a  deed,  because  the  construction 
put  upon  it  at  law  would  leave  it  in- 
operative.    Gladstone  v.  Birley.     . 

404 


10.  See  CoKinssioir  to  AscxKTAiir 

Boundaries* 

11.  There  are  many  cases  in  which  a 
Court  of  Equity  will  not  interfere 
in  fiivour  of  a  Plaintifl^  except  upon 
terms  whidi  could  not  be  directly 
enforced  against  him  in  the  cha- 
racter of  a  Defendant.  Filde$  v. 
Hooker.  Page^n 

12.  See  Evidence* 

IS.  Marriage  Settlement^  S,  4. 

ESTATE. 

1.  See  Will,  9. 

2.  disseisin}  1. 

3.  Receiver,  S. 

4.  Tenant  in  commok^  2. 

ESTATE  (REAL  AND  PERSON- 
AL). 

1.  See  Marriage  Settlement,  4. 

2.  Power,  2. 

EVIDENCE. 

1.  See  Will,  1,  2.    • 

2.         5. 

5.  Answer  to  Bill  by  a  Rector  for  an 
account  of  tithes,  setting  up  a  simo- 
niacal  contract^  supported  by  evi- 
dence of  the  contents  of  a  letter 
alleged  to  haye  been  written  by  the 
witness  (one  of  the  patrons  of  the 
living)  to  the  Plaintiff,  previous  to 
his  admission  to  the  living,  contain- 
ing the  torms  of  the  i^reement, 
which  were  afterwards  accepted, 
and  the  letter  containing  such  ac- 
ceptance subsequently  returned  to 
the    Plaintiff,    and    destroyed    by 
him. 

Oh  an  objection  to  the  admissibflity  of 
evidence  of  the  letter  containing 
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A. 

ABATEMENT, 
See  Practice,  10. 

ACCOUNT, 

See  Charitable  Uses,  6. 

ADVOWSON, 
See  Pleading,  2. 

AGREEMENT, 

1.  See   Landlord  and  Tenant,  1. 

2.  Vendor  and  Pcrchaber,  2. 


3. 


-  7. 


3. 

4. 

5«  Specific  perfonnance  of  an  agree- 
ment to  parchase  the  basiness  of  an 
attorney,  refused,  ppon  the  bill  of 
the  Tendor,  there  being  no  express 
etipulations  by  which  the  Coart 
might  be  enabled  to  carry  it  into 


effect  on  his  part,  in  retani  for 
the  defendants  porduM  nuNiey; 
and  there  being  no  condittoni  ge» 
nerally  applicable  to  transact iona 
of  this  nature,  so  as  to  come  wittia 
the  description  of  ^'  nsoal  dantes** 
to  be  inserted -In  an  initrament  to 
be  drawn  up  in  pmrsaance  of  tlie 
agreement* 

Qu.  Whether  sudi  an  agreement  Is 
Toid  at  law,  upon  the  ground 
either  of  morality,  or  of  public 
policy  ? 

Qu.  If  legally  a  ralid  agreement, 
whether  it  Is  of  such  a  nature  as  Is 
capable  of  being  enforced  in  equity  ? 
Bozon  T.  Farlow.  Pi|ge  450 

6.  See  Fraud,  % 

7.         3. 

8.  Power,  4. 

ANNUITY, 
See  BAiTKRvni  S. 


« 
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APPEAI^ 

• 

1.  Petition  for  a  re-hearing  ordered 
to  be  taken  off  the  file,  on  the 
ground  of  its  making  a  different 
case  from  that  on  which  the  de- 
cree was  pronounced. 

Qu.  Whether,  by  consenting  to 
an  order  consequential  on  a  de- 
cree, the  party  so  consenting  pre- 
cludes himself  from  the  right  of 
appeal  ?     Wood  v.  Griffiths, 

Page  35 

APPOINTMENT, 

1.  See  Fraud,  2. 

%  POWEB,   S. 

3. ,  4. 

ASSIGNMENT, 

See  Covenant,  1. 


B. 


BANK  OF  ENGLAND. 

1.  Part  of  the  bankrupt's  estate 
having  been  paid  into  the  Bank  in 
the  names  of  thref^  assignees,  one 
of  whom  had  subsequently  ab- 
sconded; order  on  the  Bank  to 
pay  the  money  to  the  names  of 
the  two  remaining  assignees.  Ex 
parte  Hunter.  408 

It*  Upon  a  reference  io  the  Master, 
it  being  necessary  (to  enable  him 
to  make  his  report,)  to  have  the 
evidence  of  entries  in  the  books  of 
the  Bank  of  England,  the  Master 
is  bound  to  grant  the  certificate, 


in  order  to  justify  the  Bank  io 
permitting  an  inspection,  rather 
than  compel  the  parties,  by  his 
refusal,  to  file  their  bill  for  disco- 
very.    Brace  v,  Ormond. 

Page4O0 

BANKER. 

See  Partner,  4. 

BANKRUPT, 

1.  See  Practice,  3. 

2.  Mortgage,  1. 

3.  The  price  stipulated  for  the  re- 
demption of  an  annuity  affords  no 
criterion  of  the  value  to  be  proved 
under  a  commission  of  bankruptcy. 

Qu.  As  to  any  general  rule,  ac- 
cording to  which  that  value  is  to 
be  estimated.  Ex  parte  IVhite^ 
J^ad,  Page  10.  137.  724 

4.  Rule,  not  to  be  departed  from, 
that  joint  creditors  shall  not  be 
permitted  to  vote  in  the  choice  of 
assignees  under  a  separate  com- 
mission. Application  by  soch  cre- 
ditors, on  the  ground  of  having  a 
predominant  interest,  for  an  in- 
spector, refused,  till  after  the 
choice  of  assignees.  Ex  parte 
Simpson.  38 

5.  A  sworn  broker  of  the  city  of  X/on- 
don  entitled  to  prove  in  respect  of 
debts  arising  out  of  traosactioos  in 
which  he  has  been  engaged  as  prin- 
cipal, notwithstandbg  sadi  trans- 
actions were  in  contravMition  of 
his  bond  and  of  the  g«th  taken  to 
his  employers,  under  na  avtkortty 
given  them  by  i tatnte  for  inpoting 
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the  same.  Not,  however,  if  the 
debt  has  arisen  out  of  any  trans- 
actions in  which  he  was  so  con- 
cerned, both  as  broker  and  prin- 
cipal, such  acting  being  in  itself  a 
gross  fraud,  and  the  debt  arising 
out  of  it  void,  upon  principles  of 
common  law.     Ex  parte  Di/ster. 

Page  155 

6.  A  bankrupt  imprisoned  at  the 
date  of  his  protection  is  not  pri- 
vileged against  subsequent  detain- 
ers.    Ex  parte  Goldie.  176 

7.  A  person  attending  commission- 
ers for  the  purpose  of  being  ex- 
amined as  to  the  property  of  the 
bankrupt  is  not  entitled  to  have 
his  expenses  paid  or  ascertained  till 
his  examination  is  concluded.  Ex 
parte  Roscoe,  188 

8.  See  Pleading,   I. 


9. 

10. 

11. 


2. 


CoVKNANT,    1. 

Bank  of  England,  1. 
Debtor  and  Creditor,  2. 
13.  Creditor  signing  certiBcate  of  sur- 
viving partners  does  not  thereby 
release  the  estate  of  a  deceased 
partner. 
The  statute  gives  the  release,  in 
consequence  of  the  certified  con- 
formity of  the  bankrupt.  De* 
vaynes  v.  Noble  *  570 

« 

BASTARD. 

Bequest  to  the  child  of  which  an  un- 
married woman  was  then  ensienij 
without  reference  to  any  person  as 
the  father,  held  good  ;  the  object 
of  the  bequest  being  sufficiently 


pointed  out  by   the  description 
Gordon  v.  Gordon* 


Page  141 


BILL  TO   PERPETUATE  TES- 
TIMONY. 

See  Practice,  20. 

BOND, 

See  Partner,  2. 


c. 

CHARITABLE  USES. 

1 .  Testator  <<  directs"  the  residue  of 
his  personal  estate  ^^  to  be  di- 
vided for"  certain  charitable  pur- 
poses mentioned  by  him,  ^^  and 
other  charitable  purposes  as  I  do 
intend  to  name  hereafter." 

lie  afterwards  makes  a  codicil,  and 
names  no  charitable  purposes. 

Held  a  disposition  of  the  residue 
in  favour  of  charity,  to  be  carried 
into  execution  by  the  Court,  hav- 
ing regard  to  the  objects  parti- 
cularly pointed  out  by  the  tes- 
tator.   Mills  Y.  Farmer*  55. 722 

2.  Rule  of  construction  as  to  wills  in 
case  of  a  charity  different  from 
that  which  applies  to  the  case  of 
individuals.     Ibid.  04. 101 

3.  In  all  cases  where  a  testator  has 
expressed  an  intention  to  five  to 
charitable  purposes,  if  that  inten- 
tion is  declared  abeolmtelj,  and 
nothing  left  uncertain  bat  the  mode 
of  effecting  it,  the  Coort  will  sup- 
ply the  mode.    IbiiL  95 
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4.  So  long  as  the  inteotloD  to  gWe 
to  charitable  uses  is  clearly  ex- 
pressed, it  makes  no  difference  as 
to  the  Talidity  of  the  beqaest, 
ivhether  the  testator  has  or  has  not 
named  an  executor  to  carry  those 
purposes  into  effect.  Ibid.  Page  96 

5,  Grant,  by  indenture  executed 
more  than  twelve  months  before 
the  grantor's  death,  and  duly  en- 
rolled, of  a  house  and  premises 
held  under  a  church  lease,  to  T. 
College^  Cambridge^  in  trust  for  the 
rector  of  6r.,Talid,  under  the  statute 
of  mortmain,  and  not  affected  by 
the  circumstance  of  the  grantor 
being  himself  rector  of  G,  at  the 
time  of  the  grant,  and  retaining 
the  deed  in  his  own  possession. 
AUorney^General  v.  Munb^.   327 

0.  Assignment  of  mortgaged  pre- 
mises, and  of  the  principal  sum 
due  thereon,  to  the  same  college 
upon  the  like  trust,  void,  as  being 
executed  within  a  tweWemonth 
before  the  death  of  the  donor, 
not  to  be  set  up  by  reference  to  a 
will  made  afterwards,  giving  the 
advowsoB  of  the  living  beneficially 
to  the  college.  Jbtd. 

7.  Bequest  of  money  to  be  laid  out 
in  building  upon  laud  already  in 
mortmain,  good.  Idid. 

8.  Recital  in  a  will,  of  property 
given  by  deed  to  charitable  uses, 
which  fails,  not  by  any  defect  in 
the  instrument  itself,  but  by  the 
grantor  not  having  lived  to  the 
period  prescribed  by  the  statute  for 
rendering  the  deed  effectual,  does 
not  operate  as  a  confirmation,  or  by 


way  of  relation,  to  as  to  pass  the  pro- 
perty thereby  assigned.  Page  337 

9.  Grant  of  land  to  a  college,  not 
beneficially,  but  in  trust  for  other 
objects ;  not  within  the  exception 
of  the  statute  in  favour  of  the 
universities,  &c.  Rid* 

10.  Devise  to  a  corporation,  upon 
trust,  '^  from  time  to  time  yearly 
for  ever,"  to  lay  out  the  yearly 
rents  and  profits  in  the  repair  of 
a  road,  ^^at  their  discretion." — 

Upon  an  information  against  the 
corporation,  at  the  relation  of  the 
trustees  of  the  road  under  a  turn- 
pike act,  an  account  was  directed 
from  the  time  of  passing  the  act. 
JUtomejf'-Gen*  y.  Brewcrt*  Com* 
pony*  495 

COMMISSION. 

See  Practice,  30. 

CONDITION. 

Bequest  of  personal  estate  to  A,^ 
•  provided  she  marry  with  the  con- 
sent of  B.,  (a  trustee  in  the  will,) 
but,  if  she  marry  without  such 
consent,  then  to  C*.  A  general 
permission  given  by  B.  after  A. 
attained  31,  to  contract  marriage 
as  she  might  think  fit,  and  sub- 
sequent approbation  of  a  marriage 
contracted  under  such  general  per- 
mission without  his  knowledge, 
held  a  sufficient  compliance  with 
the  requisition.    PoUock  v.  Crofl. 

181 

CONSIDERATION. 
1.  See  Fraud,  1« 


i 
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2.  See  Fraud,  2.  I 

3. 3. 

4,  Pom- Ell,  3- 

CONTEMI»T. 

See  PiiACTiCK,  14. 

CORPORATION. 

Jurisdiction  in  equitj  against  a  cor- 
poration in  nature  of  a  partner- 
ship, ill  favour  of  a  ineml>er, 
by  an  account  of  profit*.  The 
difliculty  of  executing  the  decree 
from  the  peculiar  circumstances 
and  nature  of  the  property  uill 
not  prevent  it's  being  executed. 
Adleif  r.  The  H'hitstablc  Company. 

Page  107 

1.   See  CllAlllTABLE  U«ES,   6. 

COVENANT. 

1 .  J.,  lessee  of  Iron-works,  &c.  sub- 
ject to  payment  of  rent,  and  per- 
formance of  covenants,  assigns  to 
B.  as  a  security  for  sums  advanced 
and  to  be  advanced,  reserving  to 
himself  a  mere  equity  of  rotlemp- 
tion.  A.  becomes  bankrupt,  and 
his  assignees  agree  to  convey  to  B. 
the  equity  of  redemption  in  the 
demised  premises*  The  assignees 
have  no  right  to  enforce  against 
JL  a  specific  performance  of  this 
agreement  by  accepting  an  assign- 
ment with  a  covenant  for  in- 
demnity against  payment  of  the 
rent  and  performance  of  the  co- 
venants reserved  by  the  original 
lease.     l^Viikins  v.  Fry.  244 

2.  See  AoRiEMENTy  5. 
Vol.  I. 


D. 

DEBTOR  AND  CREDITOR. 

1.  On  the  death  of  a  partner  io  a 
banking-house,  the  surviving  part* 
ners  carry  on  the  business  without 
changing  the  firm,  and  afterwards 
become  bankrupt.  The  equities 
of  the  several  dasses  of  creditors 
of  the  partnership  .  against  the 
estate  of  the  deceased  partner, 
with  reference  to  the  alleged  soU 
vency  of  the  house  at  his  death, 
to  the  effect  of  subsequent  deaU 
I  Ings  and  transactions  ^ith  the  sur-* 
vivors,  a  ad  of  notice  expressed  or 
implied,  and  to  the  custom  of 
bankers,  declared,  upoii  exceptiotis 
to  the  report  of  the  Master,  dis- 
tinguishing the  classes  of  creditors 
according  to  the  different  haturQ 
of  the  circumstances.  Devajfnes 
V.  Noble.  Page  530 

3.  Creditors,  at  the  death  of  i)., 
who  continued  to  deal  with  <he 
surviving  partners^  and  were  paid 
by  them  in  part.  (Including,  also, 
creditors  whose  debts  remained 
unaltered,  cither  by  receipt  or 
payment,  and  those  whose  debts 
had  been  subsequently  increased 
by  payments  to  the  surviving  part- 
ners.) Held  no  discharge  of  the 
deceased   partner's   estate.     Idid. 

540 

3.  See  Partner,  2. 

4.  3. 

5.  4. 

C.  5. 

7.  6. 

3  C  '' 


738 


INDEX  TO  THE  PRINCIPAL  MATTERS, 


8.  Deposit  with  the  partnership  of 
exchequer  bills,  iivhich  were  sold 
in  I>/s  lifetime,  and  the  produce 
applied  to  the  use  of  the  house. 
D.'s  estate  is  responsible  in  re- 
spect of  the  breach  of  trust;  and 
not  discharged  bj  subsequent  acts 
from  which  an  inference  might  be 
drawn  of  the  creditor's  adopting 

,  the  sunriving  partners  as  his 
debtors.  The  amount  of  money 
received  by  the  sale  of  the  exche- 
quer bills  becomes  a  partnership 
debt,  which  accrued  from  the 
moment  when  they  were  sold 
without  the  consent  of  the  credi- 
tor ;  and  this,  whether  the  in- 
dividual partners  were  or  were  not 
privy  to  the  sale.  The  sale  of  the 
exchequer  bills  amounts  only  to  a 
breach  of  trust.  Devai/nes  v. 
Noble.  Page,  576.  579 

9.  Notice  to  the  surviving  partners 
given  by  a  creditor  of  the  partner- 
ship, as  solicitor  for  the  represen- 
tatives of  the  deceased  partner,  that 
the  estate  of  the  deceased  will  not 
be  liable  for  their  future  dealings, 
does  not  operate  as  discharging  the 
estate  from  a  debt  previously  in- 
curred to  that  creditor,  of  which 
he  was  at  the  time  ignorant.  Pay- 
ments subsequently  made  in  re- 
spect of  cash  balances,  not  to  be 
taken  as  operating  in  extinction 
of  such  a  debt.     Ibid.  579 

10.  Interest  upon  the  exchequer 
bills  deposited  and  sold  as  above, 
allowed  at  5  per  cent,  from  the 
time  of  the  sale,  upon  the  ground 
that  the  claimant  had  a  right  to 


consider  it  as  a  debt  from  that 
time,  and  had  elected  so  to  con- 
sider it.     Devaynes  v.  Noble. 

Page  5S0 

11.  Creditors  who,  after  i).'s 
death,  continued  to  deal  with  the 
surviving  partners  by  drawing  out 
and  paying  in ;  but  having  drawn 
sums  out  before  they  paid  any  in  ; 
the  balance  varying  from  time  to. 
time,  but  being  upon  the  whole  in- 
creased by  subsequent  dealings. 
The  subsequent  payments  by  the 
surviving  partners  must  be  taken 
in  reduction  of  the  balance  due  at 
D.'s  death ;  and  his  estate  held 
discharged  protanto.  Ibid,       585 

1^.  Application  of  indefinite  pay- 
ments, by  the  rules  of  the  civil 
law,  giving  the  first  optioa  to  the 
debtor,  the  second  to  the  creditor, 
to  be  expressed  at  the  time  of  pay- 
ment ;  but  if  no  express  declara- 
tion by  either,  presuming  an  in- 
tention in  favour  of  the  debtor, 
or,  if  the  debts  are  equal  in  their 
nature,  then  applying  the  payment 
according  to  priority.  605 

13.  Cases  in  which  our  Courts  ap- 
pear to  have  extended  the  rule  of 
civil  law,  so  as  to  give  to  the  cre- 
ditor, in  the  absence  of  express  ap- 
propriation by  the  debtor,  an  in- 
definite right  of  electing.     Ibid 

14.  Other  cases  which  seem  to  re- 
cognize the  strict  rule  of  the  civil 
law,  limiting  the  creditor's  option 
to  the  time  of  payment*  BM,  607 

15.  In  cases,  aAof  a  baokiug  ac- 
count, where  there  has  been  a 
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continuation  of  deaMngs,  ihe  ap- 
propriation (in  the  absence  of  ex- 
press declaration)  can  only  be 
made  on  the  ground  of  presump« 
tion  arising  from  the  priority  of 
receipts  an  I  payments.  If  any 
other  appropriation  is  to  be  made, 
it  is  incumbent  on  the  creditor  to 
declare  his  intention  at  the  time 
of  payment.     Devaynes  ▼.  Noble. 

Page  60S 

16.  The  creditor's  having  drawn  at 
a  time  when  there  was  no  fund  to 
answer  his  drafts  other  than  the 
balance  in  hand  at  D.'s  death, 
mu«it  be  taken  as  an  express 
declaration  of  his  intention  that 
the  fund  should  be  applied  In 
payment,  not  only  of  the  drafts 
so  drawn,  but  of  the  succeeding 
drafts,  in  the  order  in  which  they 
were  presented.     Ibid,  610 

17.  Creditors  in  respect  of  stock 
standing  in  the  names  of  the  pa<-t. 
ners,  which  was  sold  in  brench  of 
trust,  and  the  proceeds  applied  to 
the  use  of  the  partnership,  en- 
titled as  against  the  estate  of  the 
deceased  partner,  either  to  consi- 
der it  as  a  debt,  or  to  have  the 
stock  replaced,  at  their  option. 
It  makes  no  difTercnce  that  the 
stock  stood  in  the  name  of,  and 
was  5old  by,  one  of  the  partners 
only,  the  proceeds  having  been 
applied  to  the  partnership  use.  Ibid. 

611 

18.  Creditors  at  the  death  of  D, 
who  continued  to  deal  with  the 
surviying  partners,  both  by  draw- 
ing   out   and   paying  in  moneys, 


whereby  their  debts  haTO  been  in- 
creased, but  never  at  any  time  re- 
duced. Heldy  no  discharge  of 
the  deceased  partner's  estate.  De» 
vt^nes  y.  Noble.  Page  623 

19.  Transfer  of  stock  to  the  partner- 
ship, as  a  security  for  advances^ 
under  an  agreement  not  to  sell 
without  notice.  Held^  D.'s  estate 
answerable  to  the  fall  extent  of 
stock  sold  contrary  to  sach  agree- 
ment, and  not  only  to  the  extent 
of  stock  sold  beyond  the  amount 
of  the  debt  due  to  the  partnership 
in  respect  of  cmch  advances.    Ibid* 

624 

DEED. 

1.  See  Presumptioit,  1* 

2.  Fraud,  1, 

3.  2. 

DEPOSIT. 

1.  See  Mortgage,  1. 

2.  Vendor  and  Purchaser,  3. 

3.  Debtor  and  Creditor,  8. 

4.  Partner,  12. 
Debtor  and  Creditor,  19« 


5, 


DEVISE. 

See  Will. 

DISCOVERY. 

See  Pleading,  2. 

DONATIVE. 

See  Pleading,  3. 


3C  2 
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PARTNER. 

1.  See  Shipping,  2. 

2.  Debtor  and  Creditor,  2. 
S.        Shipping,  4. 

PATENT.        ^ 

The  Court  will  not  interfere  by  in* 
junction  to  prevent  the  violation 
of  an  agreement,  of  which,  from 
the  nature  of  the  subject,  there 
could  be  no  decree  for  a  specific 
performance,  as  for  instance,  to  re- 
strain the  Defendant  from  imparting 
the  secret  of  an  invention  which 
had  been  the  subject  of  a  patent 
long  smce  expired. 

To  support  a  patent,  the  speci- 
fication should  be  so  clear,  as  to 
enable  all  the  world  to  use  the  in- 
vention from  the  moment  of  the 
expiration  of  the  patent.  NetV' 
bery  v.  James.  Page  446 

PERPETUITY. 

1.  See  LxoACT,  4. 

2.  Will,  S. 

S.  Executory  devise  transgressing  the 
allowed  limits  is  wholly  void,  not 
only  for  the  excess,  independently 
of  the  statute;  but  sectUy  as  to 
executory  devises  within  the  scope 
of  the  statute.    Leake  v.  Robinson. 

389 

PETITION. 

See  Charitable  Uses,  S. 

PLEA. 

See  Practice,  10. 

POSSESSION. 

1.  Mere  possession  is  not  sufficient  at 
Lav)f  to  bar  the  claun  of  the  true 


owner,  unless  there  has  been  a  dis- 
seisin, or  something  tantamount. 
Cholmondeley  v.  Clinton.  Page  S58 

2.  See  MoRTGAOEJ  1. 

3.  By  the  civil  law,  a  mere  permissive 
possession  cannot  give  title  by  pre- 
scription.   Ibid.  S59. 

4.  See  Time,  2. 
6.  Trust,  4fy  5. 

POWER. 

1.  M.  M.  gives  to  the  Defendant  all 
her  freehold  and  copyhold  estates, 
upon  trust  to  permit  E.  S.  to  re- 
ceive the  rents,  &c.  during  her 
life;  and,  after  her  death,  to  sell, 
and  out  of  the  produce  to  pay 
£100  to  such  person  as  she  should 
by  will  appoint  E.  S.  by  will, 
without  reference  to  the  power, 
gives  ^100,  and  the  whole  of  her 
household  furniture,  to  the  Plain- 
tiff. It  was  charged  by  the  bill, 
and  not  denied,  that  the  testatrix 
had  no  personal  property  at  the 
time  of  her  death,  besides  some 
household  furniture  to  a  very  small 
amount  in  value:  but  no  evidence 
was  gone  into,  and  an  enquiry  was 
asked  as  to  the  state  of  the  pro- 
perty at  the  time  of  making  the 
will,  with  the  view  of  ascertaining 
that  the  testatrix  must  have  intended 
the  gift  of  the  j^lOO  as  in  execution 
of  her  power.  But  the  enquiry  was 
refused,  and  the  biU  dismissed. 
Jones  V.  Tucker.  533 

2.  No  enquiry  as  to  the  quantum  of 
personal  property,  to  determine 
whether  a  gift  is,  or  is  not,  in 
execution  of  a  power. 
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£XEX:UTOR  AND  ADMINI. 
SXRATOa. 

(.  See  VtMLDiK^f  tf 

%        Trust  and  TRytni,  4, 


P, 


FORFEITURE. 
See  PleadinG|  S» 

FRAUD.. 

1.  CoQT.cjyftiieQ  of  a  icvenieiuirjr  in* 
tere^jt  from  an  uocle  !•  a  nephew,  i 
un.<)e^  circvmttaocefl  of  greif  in- 
i^e^uacy  of  price  and  alleged 
fr^d,  attempted  to  be  let  aside 
after  forty  yean ;  but  held  to  be 
supported  by  the  considentbn  of 
natural  lore  and  affection,  inserted 
in  the  witnessing  part  of  the  deed, 
;^(hoagh  not  expressed  in  the  re» 
cital. 

Qu.  As  to  the  effect  of  length  of 
time  in  such  a  case,  operating  by 
way  of  eYidence  ? 

Qu,  As  to  the  effect  of  gross  in* 
adequacy  of  price,  as  evidence  of 
fraud?  IVhalie^  1.  fVhalley. 

Page  43G 

^.  Voluutary  settlement  of  persoi^l 
property,  in  tmst  for  snch  one  or 
more  of  his  children  as  the  settlor 
shall  appoint.  Appointment  to  one 
child  cxclusirely,  npon  a  secret 
understanding  that  that  child  shall 
rc-assign  a  paft  of  the  fund  to,  or 
ju  favour  of,  a  strpinger*     This 


appointment  is  «  fraud  npon  the 
settlement;  and  Toid  not  only 
to  the  extent  of  the  sum  assigned 
badk,  b«t  im  Mo.  KU,  by  pnr. 
chaser  for  Talnable  con^deratlon^ 
withovt  notice,  voder  this  anpotnt- 
ment,  dismissed  as  apdatlllM  per« 
ion  entitled  snider  the  eeCtleMnt 
in  defanlt  of  appofaitmenti  mA 
person  having  alio  ilM  Ivd  eetato 
in  the  fn^d  ^hidi  waa.Ihe  inlgeGt 
io;  the appotnjtawiL    DmOmgr^ 

Cackhwrth  P«V»  n6 

^.fwfmmi  of  a  enlnaUe  eonsidera- 
tion  by  a  person,  not  ba^dng  the 
ffgal  estate,  and  not  beln^  an  ob- 
ject j»f  thejNiwer,  cannot  set  np 
an  (isfratti  appointment  in  fitToar 
of  such  pnrdmeir.  lUeL         6S8 

jHsited  as  t|(  ils  jilge^  and  the  ^^ 
poh^li^ent  )s  fm\f  hnpnechaWe  on 
the  aionnd  (f  fts  ]^  T^luntaiy. 

A.  No  jNtrt  fi^a  linndiiflent  igrfte* 
ment  can  bo  snppovtad,  escape 
If  here  f  consMeiatfcws  haa  been 
given,  ^  conseqnenee  of  wbleh  die 
parties  (canfiot  bOTeplaoed  In  the 
same  sitnatioii  i^  vUch  thry  ilood 
before.   /Mf  043 

b.  In  ordinary  caiei  of  fraud,  eqnity 
nndoes  the  whole  transaction,  ^nd 
replaces  die  parties  in  their  former 
dtmition.  am;    '  HA^ 

tf .  See  Powsn,  S. 


7. 
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mine  thosAe  witnesses,  and  to  exa- 
mine others. 

The  Court  will  exercise  the  right  of 
rectifying  a  mere  8li|>  in  any  of  its 
proceedings.  Cholmondeley  v.  Clin- 
ion  and  Others^  P^g^  SI 

IS.  iSptf  VfiNDORAiiD  Purchaser. 

14*         Interpleader,  1. 

15.  The  general  rule  being  that  there 
shall  be  no  revivor  for  costs  alone, 
yet,  where  the  costs  bave  been 
taxed  previous  to  the  abatement,  it 
"aeems  there  is  a  right  to  revive 
•merely  for  the  purpose  of  having 
them  pmd ;  and,  where  the  abate- 
ment has  happened  by  the  death 
of  the  'party  in  whose  favour  the 
costs  were  awarded,  it  is  the  settled 
practice  of  the  Court  that  his  re- 
presentative may  revive  for  such 
purpose.     Lwnten  v.  Colchester, 

113 

46.  Held,  Tio  revivor  for  costs  except 
after  decree  to  account ;  but  since 
over-ruled.    Ibid.  115 

17.  A  cause  is  not  out  of  Court,  for 
tliis  purpose,  in  consequence  of  the 
bill  being  dismissed.  Enrolment  of 
the  decree  not  necessary  to  entitle 
the  representative  of  a  party  to  re- 
vive for  costs.     Ibid. 

18.  Revivor  for  costs  decreed  to  be 
paid  out  of  a  particular  fund,  is 
another  exception  to  the  general 
rule.    Ibid, 

19.  See  Infant,  2. 

20.  Where  the  Plaintiff,  by  an  amend- 
ed bill,  required  the  Defendant  to 
answer  as  to  certain  facts  upon  the 
inspection  of  papers  stated  to  be 
left  by  the  Plaintiff  in  the  hands  of 
his  clerk  in  Court,  the  Defendant 


having  obtained  one  order  for  time* 
was  allowed,  on  affidavit  that  the 
papers  were  not  left  for  inspection 
tiir  some  time  after  that  order  ob- 
tained, as  much  time  in  addition, 
without  prejudice  to  the  usual  order 
on  a  second  application,  after  that 
additional  time  was  expired.  Fams' 
worth  V.  Yeomans,  Page  U2 

21.  Mistake,  in  title  of  order  for  se- 
questration, by  omission  of  the 
words  ^*  and  others,"  allowed  to  be 
rectified  by  amendment,  inserting 
the  words  omitted.  Lo/vaUn  v.  Cel- 
Chester,  395 

22.  Qtkrre,  as  to  the  authority  of 
commissioners  under  a  writ  of  se- 
questration to  seize  books  and  pa- 
pers, &c.  belonging  to  a  corporation. 
Ibid. 

23.  It  appears  that  the  commissioner* 
have  authority  to  break  open  doors 
in  discharge  of  their  office,  by  com- 
parison with  the  proceeding  under 
a  commission  of  rebellion.     Ibid. 

24.  See  Injunction,  7. 

25.  Receiver,  3. 

26.  Waste,  2. 

27.  Charitable  Uses,  S. 

28.  Substitution  of  service  of  6ub- 
pcena  to  appear  and  answer,  refused: 
^here  one  Defendant  resided  out 
of  the  jurisdiction,  and  the  other 
admitted  by  his  answer,  that  he 
had  a  power  of  attorney  from 
him  to  receive  the  arrears  (then 
due)  of  an  annuity,  which  it  was 
the  object  of  the  bill  to  set  aside. 
Rickcord  v.  Nedriffl  459 

29.  Motion  for  leave  to  amend,  after 
replication  filed,  and  aubpeenas 
served,  specifying  the  nature  of  the 

4 
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Miperseded  ;  because,  the  propeilgr 
ne?er  haTiog  come  into  the  pos- 
session of  the  crown,  there  Is  no 
fnnd  oat  of  which  cosb  can  be  given. 
Ex  parte  Giaver.  Page  360 


MARRIAGE. 
See  Condition. 

MISTAKE. 

1.  See  Partneh,  S. 
.2.  See  Will,  28. 

MONEY. 

1.  SeeYESDOB  AKD  FuSCHASERy      5 

2.  '     8 

3. 0 

4. 12 

5.  Will,  21. 

6.  Partner,  4. 

MORTGAGE. 

1.  Mortgage  held  no  secarity  for 
subsequent  adyances  made  on  the 
strength  of  a  parol  engagement. 
Ex  parte  Hooper,  ,  7 

2.  Time  no  bar  to  redemption  In  the 
case  of  a  Welch  mortgage,  unless 
twenty  years  aft^r  principal  and 
interest  paid  •  by  perception  of 
rents  and  profits.  Fenwiek  ?. 
Read.  1 14 

See  Will,  27. 

MORTMAIN. 

See  Ch4ritabl£  Uses,  6. 


N. 

NE  EXEAT  REGNO. 

Order  on  sureties  to  pay  money  Intb 
Court  on  forMtnre  of  racogtai- 
zance  entered  iiit9  on  a  writ  of 
Ais  Eseui.    Mmgrme  ▼.  Medex. 

P0g9  49 


UtUn  T.  Utiem. 


dl 


NOTICE. 

1. 
2. 
3. 

See  Vendor  axd  SmauatB^ 

10 
11 

•  Partner,    fL 

4. 

DeRTOR  and  GklDITORi  0 

•' 

$. 

Partner,  12. 

0. 

Fraud,  % 

-.- 

p. 

I 

I 

PARENT  and  CmLD. 
See  Fraud,  2. 

PARTNER. 

1.  See  Debtor  And  OasDnoR,  f 

2.  The  common  law  only  partially 
adopts  the  Lem  Meretd&iiti  ia  re* 
spect  of  partnenUps  in  tradcfi 
holding  that  there  Is  do  sttrrifor* 
ship,  in  re^ieet  of  interest  in  snch 
partnership;  but  that  in  respect  it 
partnership  contracfi)  die  diil%»it 
tion  is  joint,  and  attadies  eteln* 
siToiy  on  the  sarrivDrs.  RriieT  In 
equity  npon  joint  bends,  gifen  on 
the  ground  of  ndstriw.  Dev^jprni 
▼.  Nobk.  MS 

3.. Equity  of  a  creditor  agiAaM  thn 
estate  of  a  daoeased  parfiaer,  not 
barred  by  tfght 

I. 
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and  payment  io  part  by  the  sar- 
TiTing  partner.  J)evat/nes  t.  iVj- 
hle.  Page  566 

4.  No  difference  in  principle,  be- 
tween the  case  of  a  banking-house 
and  any  other  partnership,  as  to 
the  equity  of  the  creditor  against 
the  deceased  partner's  estate.  Mo- 
ney paid  into  a  banker's  coYisti- 
tutei  a  debt,  not  a  deposit.  A 
creditor's  learing  money  in  the 
liands  of  the  sanriving  partners  in 
a  bank,  does  not  constitute  a  new 
contract,  nor  operate  as  a  re- 
linqnishment  of  the  old  secarity. 
Ibid.  568 

5.  No  rule  of  conTenience  fixing 
any  period  within  which  a  creditor 
of  a  banking-house  not  making 
his  demand  on  the  surriying  part- 
ners is  held  to  hare  waiYedhis 
equity  against  the  estate  of  the 
deceased  partner.     Ibid>  569 

6.  Notice  of  the  death  of  the  de^ 
ceased  partner,  whether  before  or 
after  the  creditor  has  rcceiTcd 
payment  in  part  from  the  sur- 
Tiving  partners,  not  material.  The 
creditor  by  drawing  on  tho  sor* 
▼iying  partners,  recognizes  them  as 
his  debtors,  but  not  exclusively. 
Ibid.  570 

7.  See   Debtor  and  Creditor,     8 

8. •     9 

9;  ^ — , 11 

10. 10 

11. 17 

12.  Deposit  of  bills  with  a  banking- 
house  in  the  lifetime  of  D.  (a  part- 
ner since  deceased,)  which  were 
sold  by  the  house,  part  in  D.'s 


lifetime,  and  part  after  his  death. 
Heldj  the  estate  of  D-  is  not  an- 
swerable  in  respect  of  the  latter, 
though  the  party  depositing  had  no 
notice  of  the  death  of  D.  Dr- 
vayrtet  t.  Nobk.  Page  616 

13.  See  Debtor  attd  Creditor,  18 

14.  • — -  19 

PERPETUITY. 
1.  See  Will,  1* 


2. 
3. 


..  1^. 


..  34. 


PLEADING. 

1.  One  of  two  or  more  assignees  of 
a  bankrupt  may  sue   in  equity^ 

without  the  others  joining. 

To  a  suit  instituted  by  assignees  on 
behalf  of  a  bankrupt,  in  the  ob* 
ject  of  which  the  creditors  hare 
no  interest,  the  assent  of  the  cre- 
ditors is  not  necessary  under  the 
sUtute  5  G.  2.  c.  30.  s.  38.  WU" 
kirn  T.  Fry.  244 

^.  B.,  a  purchaser,  under  a  decree, 
of  the  first  presentation  to  a  liring 
of  which  A*  is  seised  for  life  of  the 
adTowson,  afterwards  takes  a  con- 
Teyance  from  A.  of  the  second 
presentation  to  the  same  ItYing, 
and  sells  the  first  presentation 
to  the  present  incumbent.  To 
a  bill  by  A.  to  set  aside  this 
transaction,  on  the  ground  of 
fraud,  praying  a  discovery,  /}. 
puts  in  an  answer,  refusing  to 
make  the  discovery  required,  as 
tending  to  subject  him  to  for* 
fcitare,  on  account  of  simony.  B. 
having  afterwards   died,  the  suit 
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is  reviTcd  against  his  executor, 
"who  is  held  entitled  to  the  same 
protection  that  was  claimed  by  B, 
Parkhunt  t.  Lozsten,  Page  391 
3.  Plea  of  Plenarty.— Qiiffre,  If  it 
will  hold  to  a  bill  seeking  posses- 
sion of  a  donative  I'lTing?  Mutter 
T.  Ckauvei,  475 

PLENARTY. 

See  Pleauixo,  3, 

PORTIONS. 

See  Wiix,  25. 

POSSESSION. 

1.  5ee  Vexi>or  AND  Purchaser,    5. 

2. .    9. 

3. 3  2, 

POWER. 

1.  See  Will,  Ifl. 
*2.  Fraud,  2. 

o.  Appointment  to  one  child  under 
a  power  of  appointment  to  one  or 
more,  is  good  if  fairly  made;  but, 
if  fraudulent,  has  no  consideration 
to  support  it.  Daubeny  r.  Cock' 
burn.  644 

4.  Agreement  by  one  of  the  objects 
of  a  power  of  appointment  to  re- 
turn a  part  in  consideration  of  an 
appointment  in  its  favour,  is  a 
fraud,  in  the  appointee  as  well  as 
in  tl>8  appointor,  both  on  the 
other  objects  of  the  power,  and 
on  the  i>arty  who  would  take  in 
default  of  appointment. 

Sccusj  where  the  appointee  is  not 
privy  to  the  corrupt  agreement. 
Ibid.  045 


PRACTICE. 

1.  Motion  of  course,  to  (ile  excep- 
tions nunc  pro  (uncj  within  two 
terms  and  tlie  following  vacation 
from  the  date  of  the  Master's  re*; 
port  of  impertinence.  Dyer  j. 
Dyer.  Page  \ 

2.  See  Injunction,  1, 

3.  Order,  that  defendant  might  be  at 
liberty  to  rejoin  de  novo^  giving 
notice  of  his  intention  to  dispute 
the  bankruptcy ;  allowed  to  be 
retained  only  on  hii  consenting  to 
admit  as  evidence  the  depositions 
of  a  deceased  witness,  as  bein^  ne« 
cessary  to  prove  the  act  of  bank- 
ruptcy.    Bnckwood  v.  Miikr.    4 

4.  See  Vendor  and  Purchaser,  1. 

5.  Appeal. 

6.  Vendor  and  Purchaser,  4. 

7.  Solicitor  and  Client,  % 

8.  Exceptions  to  a  report  of  im* 
pertinence  may  be  taken  after  an 
order  to  expunge,  until  that  order 
has  been  acted  upon.  Not  ne* 
cessary  to  take  objections  before 
the  Master  pre? ious  to  excepting 
to  a  report  of  impeKinence.  Under 
the  circumstances  of  the  case,  the 
defendant  was  at  liberty  to  take 
a  general  exception,  without  set- 
ting out  the  particulars  in  which 
he  alleged  the  report  to  be  er- 
roneous. Norway  v.  Rotoe*      135 

9.  Re-examination  of  a  witness,  be- 
fore publication,  refused,  the  ap- 
plication being  for  liberty  to  ex- 
plain and  correct  his  former  evi- 
dence, and  the  affidavit  being  that 
be  had  omitted  to  state  a  material 
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minuticm  of  rent  in  case  the  rents 
had  been  properly  applied  towards 
the  renewals. 
The  assignee  of  one  of  the  tenants 
for  life,  with  notice  of  tlic  settlc- 
menty  neither  primarily  liable,  nor 
to  be  called  upon  by  the  trustees 
to  contribute  towards  their  repay- 
ment ;  but  only»  in  case  of  all  the 
other  estates  proving  insufficient,  to 
make  good  to  the  son  the  defici- 
ency.  Montfort  v.  Cado^an.  Page  3 

2.  Upon  a  bare  trust,  no  estate  can 
be  gained  by  disseisin,  abatement, 
or  intrusion^  whilst  the  trust  con- 
tinues. CholmondeUt/  v.  Clittton^ 
Hopkins  V.  Hopkins  (cit.)  358 

3.  5(76  Disseisin. 

Ir.  Cestui  que  trusty  having  a  sub- 
stantive, independent  possession, 
may  gain  the  legal  estate  by  Dis- 
seisin; but  a  Mortgagor  cannot 
disseise  his  Mortgagee,  because  liis 
possession  is  that  of  the  Mortgagee. 
Cholmondeley  v.  Clinton.  361 

5.  So  long  as  a  trust  subsists,  the 
right  of  a  Cestui  que  trust  cannot 
be  barred  by  the  length  of  time 
during  which  he  has  been  out  of 
possession.    Ibid.  361 

6.  A  Cestui  que  trust  can  be  barred 
only  by  barring  and  excluding  the 
estate  of  his  trustee.    Ibid.       36 1 

?•    iSeeVENDORANDPURCHASERy  1]. 


VESTING. 

1.  S«rWiLL,  8. 

'2.        — 12. 

3.        17. 


4.  Where  there  is  no  fpA  but  by  a 
direction  to  transfer  **  firom  and 
ailer  "  a  given  event,  the  vesting 
must  be  postponed  till  after  that 
event  has  happened,  unlen,  from 
particular  circumstances,  a  con- 
trary intention  is  to  be  cdlected. 
Leake  v.  Robinson.  Page  387 

VENDOR  AND  PURCHASER. 

1.  A.  contracts  with  B»  to  purchase 
an  estate*  and,  after  accepting  the 
title,  agrees  to  sell  to  C,  who  re- 
fuses to  complete  his  purchase  on 
the  ground  of  his  having  discovered 
a  will  made  80  years  ago,  not  set 
forth  in  the  abstract,  but  sv^qposed 
to  affect  the  title.  Upon  a  bill  for 
specific  performance  by  the  original 
vendor  against  A,^  who  by  his  an- 
swer, (which  was  put  in,  and  the 
cause  set  down  for  hearing,  before 
this  discovery  was  made,)  admitted 
the  title ;  quwrCy  if  he  may  be  al- 
lowed to  set  up  the  will  as  an  ob- 
jection to  the  title  by  a  supple- 
mental answer. 

By  consent  of  both  parties,  a  refer- 
ence  was  directed  to  the  Master  to 
inquire  whether  a  good  title  <:ould 
be  made,  regard  being  had  to  the 
will  only.    Const  v.  Burr.  57 

2.   Acts  of  ownership,  ftm^^nnting  to 

waste,  by  alteration  and  conversion 
of  property,  sufficient  to  induce  the 
Court  to  order  payment  of  pur- 
chase-money into  Court,  upon  the 
ground  that  a  Vendor  has  lien  on 
the  estate  for  the  amount,  and  might 
have  filed  his  Bill  to  restrain  the 
Purchaser  in  possession  from  com* 
milting  such  acts  ofownerdiip. 
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titled  to  have  an  inquiry  at  what 
time  a  title  could  have  been  made. 
Daly  T.  Osborne.  Page  382 

18.  See  Bank  of  England,  2. 

19.  Publication  of  the  depositions  of 
a  deceased  witness  examined  on 
behalf  of  a  defendant  under  the 
plaintiff's  commission,  upon  a  bill 
to  perpetuate  testimony.  Earl  of 
Abergavenny  v.  PozselL  434 

20.  Letters  set  out  in  the  bill,  and  not 
admitted  by  the  answer,  allowed  to 
be  Terified  by  affidavit,  in  support 
of  injunction.  Taggari  v,  Hew- 
lett. 499 

PRESENTATION. 

See  Pleading,  2. 

PRESUMPTION. 

1 .  Deed  of  gift  found  cancelled  among 
the  papers  of  the  grantor  after  his 
death  decreed,  in  the  absence  of 
evidence  of  its  having  been  satis- 
fied, to  be  enforced  against  his  re- 
presentatives, upon  the  presump- 
tion that  it  was  cancelled  impro- 
perly.    Sluysken  v.  Hunter.      40 

2.  Length  of  possession,  as  a  ground 
for  presuming  a  release,  depends 
on  the  nature  of  the  possession, 
whether  adverse  or  not.  Fenzcick 
V.  Reed.  114 

3.  See  Will,  14. 

4.  Issue  directed  to  try  whether 
F,  M.  was  living  at  the  death  of 
his  father,  the  testator  ;  the  father 
and  son  having  been  shipwrecked 
together  on  their  voyage  from  In- 
dia, and  all  on  board  having  pe- 
rished.    Mason  v.  Mason.      308 


5.  See  Debtor  and  Creditor,  12. 

6.  15. 

PRINCIPAL  AND  AGENT. 

See  Bankrupt,  5. 

PRIVILEGE  FROM  ARREST. 
See  Bankrupt,  6. 

PUBLICATION.  ^ 

See  Practice,  19. 


R. 

RECEIVER. 

If  a  purchaser  of  the  legal  estate  in 
lands,  which  are  subject  to  an 
equitable  rent  charge,  refuse  to 
pay  the  rent  charge,  a  receiver 
will  be  appointed.  Priichard  v. 
Fleetwood.  i  Page  54 

REMAINDER  (CONTINGENT) 

See  Will,  34. 

REMAINDER  (CROSS) 

See  Will,  34. 

REPUBLICATION  OF  WILL. 

See  Will,  13. 

REVOCATION  OF  WILL. 

See  Will,  15. 


s. 


SECURITY. 

See  Debtor  and  CbeditoS)  19. 
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SIMONIACAL  CONTRACT, 
See  Pleading,  2. 

SOLICITOR  AND  CLIENT. 

] .  Attorney,  submitting  to  produce 
title-deeds  of  his  client  in  his  pos- 
session as  the  Court  shall  direct, 
iray  be  called  upon  to  produce 
them,  if  the  principal  could  him- 
self hare  been  called  upon  to  do 
so.  FenzDick  v.  Reed.      Page  114 

%  Generally,  it  is  not  necessary  io 
make  an  attorney  a  party  because 
he  has  title-deeds  in  his  possession, 
although  it  may  become  so  under 
particular  circumstances.         Ibid. 

3.  Quarc — ^Whether  the  executor  of 
an  attorney  can  avail  himself  of 
the  attomey*s  privilege  not  to  dis- 
close the  concerns  of  his  client. 

Ibid. 

4.  See  Agreement,  5. 

SUBSCRIBING  WITNESS. 
See  Will,  28. 


T, 


TIMBER- 

See  Will,  29. 

TIME. 

See  Fraud,  1. 

TITHES. 

Sec  Vendor  and  Purchaser,  7. 


TITLE. 

1.  See  Vendor  and  Purchaser^   7. 

2.  Practice,  18. 

TRUST  AND  TRUSTEE. 

1.  See  CosszsT^  11. 

2.  No  analogy,  in  cases  of  breach  of 
trust,  to  the  Statute  of  Dinita- 
tions,  Attome^Gen.  ▼.  Breaer^i* 
Company.  Page  495 

3.  See  Debtor  and  Creditor,  8. 

4.  One  of  two  executors  and  tras- 
tees,  not  having  acted  otherwise 
than  by  joining;  with  his  co-execu- 
tor and  trustee  in  the  sale  of  stock, 

under  a  representation  thi^t  the  sale 
was  necessary  for  payment  of 
debts,  which  it  was  not,  the  pro- 
duce having  been  receiied  by  tbf 
latter,  and  the  gn^ti^r  (^rt  ap- 
plied by  him  to  his  own  private 
purposes :  ll^^d  qhargf  able  for  the 
amount,  e;|fcept  so  far  |tf  any  part 
was  applied  to  the  tract  purposes ; 
together  with  interest  at  4  per 
cent. ;  notwithstanding  the  parties 
beneficially  interested  c^nsfoted 
to  and  ^>proTed  of  the  sale,  lender 
a  similar  misrepresen^lion.  I7ii- 
dervDood  y.  Stevens^  7 1  % 


V. 

VENDOR  AND  PURCHASER. 

• 

1.  Reference  of  title  befor^  decree 
refused,  where  the  parch«ser,  be- 
sides objecting  to  the  tltle^  daimed 
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compensation  for  defect  of  quan- 
tity ;  even  though  he  submitted  to 
complete  his  agreement.  Lozce 
?.  Manners.  Pog^  19 

*2.  Injunction  to  stay  proceedings  in 
an  action  brought  by  a  purchaser 
to  recover  the  amount  of  his  de- 
posit refused  ;  the  description  in 
(he  printed  particular  of  sale, 
being  calculated  grossly  to  deceive 
as  to  the  real  nature  and  Talue  of 
the  estate  sold.  Stewarts.  AUiston^ 

206 

3.  No  compensation  in  a  case  of  great 
intentional  misrepresentation,  al- 
though so  provided  by  the  condi- 
tions of  sale  in  case  of  ^^  any  error 
or  mis-statement"  in  the  particu- 
lar. IbiiL 

4.  Bill  for  specific  performance  of  an 
agreement  to  purchase,  against  the 
original  ?endee  and  an  assignee 
of  his  contract,  dismissed  as  against 
the  former,  the  plaintiff  bein|!  held, 
by  delivery  of  abstract  and  offer' 
io  execute  a  conveyance,  to  hare 
accepted  the  latter  as  purchaser. 

Queere, — If  the  bill  had  been  filed 
against  the  original  purchaser  only. 
llolden  V.  Hayn  and  Bacon,  47 

5.  See  Rf.ceivkr,  1. 

^>.  Vendee  in  possession  objecting  to 
title,  required,  before  answer,  to 
pay  his  purchase-money  into  Court, 
although  the  fact  of  possession 
appeared,  not  upon  the  bill,  but 
upon  affidavit  only.  Burroughs 
V.  Oakley.  5^ 

(See  note,  p.  376.) 

7.  No  reference  of  title  upon  a 
3 


question,  whether  the  estate  was 
ty  the-free,  having  been  sold  as 
such.  Wallenger  v.  Ililberi. 

Page  104 

8.  Motion  that  a  purchaser  in  pos« 
session  may  pay  his  purchase-mo* 
ney  into  Court,  refused,  under  the 
circumstances,  ?iz.  possession  giTen 
independently  of  the  agreement, 
and  Laches  on  the  part  f  the 
vendor  in  completing  bis  title. 
Fox  ▼.  Birch,  105 

9.  Purchaser  in  possession  under  an 
agreement,  hafiog  eiercised  acts 
of  ownership,  but  objecting  to 
the  title,  ordered  to  pay  in  the 
purchase-money* 

Slighter  acts  of  ownership  suffi- 
cient, where  they  have  been  com- 
mitted since  the  discoTery  of  an 
objection  to  title.  Dixon  YmAstley. 

133 
{See  note,  p.  378.) 

10.  Devise  to  A,  chaiiged  with  a  ie* 
gacy  to  B, ;  A,  sells  the  estate^ 
without  having  discharged  the  le« 
gacy.  On  a  bill  filed  by  B.  for 
payment  of  the  legacy,  decree 
against  the  purchasers,  with  de- 
cree over  against  A,  in  case,  upon 
inquiry,  it  should  turn  out  that  no 
deduction  had  been  made  from 
the  purchase-money  in  aespect  of 
the   legacy.    Newman    ▼.   Kwt* 

340 

11.  The  possession  of  a  tenant  is  no* 
tice  to  a  purchaser  of  the  whole 
actual  interest  he  may  hafe  in  the 
estate ;  therefore,  of  a  right  to  the 
timber  on  the  estate,  although  suck 
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right  accnied  by  a  title  posterior 
to  that  on  which  his  possession 
Mas  grounded,    ^llen  v.  Anthony. 

Page  282 

12«  On  bill  by  ?endor  for  a  specific 
perfonnaoce,  the  Court  will  not, 
before  answer,  make  any  order 
for  payment  of  the  purchase-mo- 
ney, by  the  defendant  in  poshossion, 
unless  under  special  circumstances, 
sacb  as  unreasonable  dt^lay,  com- 
mitting acts  of  ownership  in  al- 
teration of  the  property,  See, 

In  this  case  tbe  defendant  being 
in  possession,  not  under  the  agree- 
ment to  purchase,  but  as  tenant  to 
the  plaintiff  at  the  time  of  the  pur- 
chase, no  order  was  made.  Bonner 
t.  Johnston.  366 

IS.  See  Practice,  18. 

14.  See  Agreement,  6. 

VESTING. 
See  Will,  S5. 


w. 

WAIVEIl. 
See  Parther,  6. 

WILL. 

1.  TestRtor  girefl  all  his  real  and 
personal  estates  '^  to  A.  and  his 
male  issue,  and  for  want  of  male 
issue  after  him  to  B.  and  his  male 
issue.*'  These  words  giye  to  A. 
the  absolute  interest  in  the  per* 
Bonai  estate.  Donn  ?.  Penny. 

20 


2.  Gift  of  residue  ^^  to  be  dirided 
among  legatees  in  proportion  to 
the  legacies  bequeathed  by  this 
my  will ;"  restricted,  upon  con- 
struction of  the  whole  will,  to  ge* 
neral  pecuniary  legatees,  in  exclu- 
sion of  legacies  payable  out  of  a 
specific  ^nd  mJiUurOj  and  of  le- 
gacies giren  by  codicil.  Henwood 
T.  Overend.  Poge  23 

3.  See  Charitable  Uses,  1. 

4. 2. 

5. 3. 

6.  .  4. 

7.  Bastard. 

8.  Condition. 

9.  Est  ate,Real  8l  Personal,!  . 

10.       : 2. 

11. 3. 


12.  Testator  by  bis  will  derises  his 
real  estates  to  A.  for  life,  without 
impeachment,  &c.  with  remainder 
to  trustees  to  preserve,  &c.  with 
remainder  to  the  heirs  of  the  body 
of  A.  By  codicil,  reciting  the 
after  purchase  of  a  leasehold  estate, 
he  deyises  the  same  to  the  trustees 
named  in  his  will,  ^^  for  such 
estate  and  estates,  and  in  such 
manner  and  form,"  as  his  real 
estates  were  giren  in  his  will. 

A,  taking  an  estate  tail  in  the  real 
estates  under  the  will,  held  entitled 
to  the  absolute  interest  in  the 
leasehold  bequeathed  by  the  codi- 
cil. Brouncker  t.  Bagot.       271 

13.  Testator  by  his  will  devises  all  his 
freehold  and  copyhold  manors,  &c. 
and  real  estate  whaterer,  upon 
certain  trusts;  and  gives  to  the 
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same  trustees  a  sum  of  35,000/., 
to  lay  out  in  the  purchase  of  lands, 
to  be  settled  upon  the  same  trusts. 
He  afterwards  contracts  for  the 
purchase  of  several  estates ;  and, 
by  a  codicil,  specifying  some  of 
the  estates  which  he  had  so  con- 
tracted to  purchase,  devises  them 
to  the  same  trustees,  upon  the 
trusts  of  his  will ;  and  directs  that 
the  purchase  monies  shall  be  taken 
as  part  of  the  X^35,000. ;  confirm- 
ing his  will  in  all  other  respects. 
The  codicil  amounts  to  a  repub- 
lication of  the  will,  so  as  to  pass 
not  only  the  estates  therein  spe- 
cified, but  all  the  estates  contracted 
to  be  purchased  between  the  dales 
of  the  will  and  codicil.  Hulme  v. 
Heygate.  Page  285 

1 4.  Devise  of  real  estate  in  trust  to 
sell,  and  out  of  the  money  to  pay 
debts,  &c.  and  with  the  surplus  to 
maintain  and  educate  the  daughter 
of  the  testatrix  until  twenty-one, 
or  marriage.  But  if  she  should 
die  unmarried  under  twenty-one, 
all  such  money  as  should  remain 
in  the  hands  of  the  trustees,  or 
such  parts  of  the  real  estates  as 
should  remain  unsold  (if  any),  to 
be  to  the  use  of  A.  The  daughter 
lived  to  attain  twenty-one.  The 
real  estate  remaining  unsold  at  her 
death  goes  to  her  personal  repre- 
sentative. 

No  presumption  of  election  to  take 
as  real  estate,  where  there  Is  in- 
capacity, as  lunacy. 

Property  not  to  be  taken  as  it 
is,  but  as  it  ought  to  be,  at  the 


death  of  the  party  from  whom  the 
representatives  claim. 
Question  of  a  resulting  trust  only 
arises  between  the  real  and  per- 
sonal representative  of  the  tes- 
tator, not  between  the  represen- 
tatives of  a  party  taking  under  the 
will.  Ashby  v.  Palmer.  Page  296 

15.  Testator  bequeaths  as  follow! : 
— ^^  As  to  my  leasehold  house  in 
L,  and  all  my  household  goods 
and  furniture  there  and  at  S^.,  and 

*  as  to  all  my  plate,  linen,  china, 
pictures,  live  and  dead  stock,  and 
^U  the  residue  of  my  goods,  chat- 
tels, and  personal  estate,  &c.  I 
give  and  bequeath  thei  same  to  ^." 
By  a  codicil  he  revokes  the  be- 
quest ^^  of  the  residue"  to  A.j  and 
gives  ^^  the  residue  of  his  said  per- 
sonal estate"  to  B.  The  gift  of 
the  general  residue  only,  and  not 
of  the  articles  enumerated,  is  re- 
voked by  this  codicil.  Clarke  ▼. 
Butler.  304 

16.  Bequest  of  personal  property  in 
trust  for  A.y  (a  married  woman,) 
for  her  separate  use ;  with  a  power 
of  disposing  by  will,  (except  to 
particular  persons).  *^  And  in  case 
she  dies  without  a  will,  I  give  all 
that  may  remain  at  her  decease  to 
B.,"  followed  by  a  gift  of  «  all 
the  rest  and  residue,"  to  A,y  who 
is  appointed  executrix.  A*  takes 
the  absolute  Interest  in  the  pro- 
perty, not  a  power  of  disposing 
merely.  And  the  gift  to  B.,  of 
*^  all  that  may  remain  at  her  de- 
cease," is  void  for  uncertainty. 
Bull  ▼•  Kingston.  314 
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17.  Bequest  ^^  to  each  and  every  the 
child  and  children  of  my  brother 
and  sisters  which  shall  be  living  at 
the  time  of  my  death  ;  but,  if  any 
child  or  children  of  my  said  brother 
and  sisters  shall  happen  to  die  in 
my  lifetime,  and  leave  Issue,  then 
the  legacy  or  legacies  hereby  in* 
tended  for  such  child  or  children 
lo  dying,  shall  be  for  his,  her,  or 
their  issue."  The  issue  take  only 
by  substitution.  Therefore,  only 
the  issue  of  such  children  as  were 
llfiDg  at  the  date  of  the  will  are 

,  entitled  in  the  event  of  the  d^th 

of  their  respective  parents  during 

the  testator's  lifetime. 

Qu.  If  the  second  clause  had  stood 

alone,  and  independent  of  the  pre- 

.  ceding.  Christopherson  v.  Naylor, 

Page  320 

18.  See  Charitable  Uses,  5. 

19.  Bequest  to  executors  of  j(^4000 
in  trust  to  pay  one  half  of  the  in- 
terest to  A.  and  the  other  half  to 
jB.  during  their  lives ;  ^^  and  as 
their  lives  drop  and  expire,  I  direct 
that  the  principal  and  interest  be 
reserved  and  equally  divided  among 
their  children,  when  they  shall 
sererally  attain  twenty-one." 
A*  dies  without  issue.  The  en- 
tire principal  Tests  in  the  childhen 
of  B.y  on  their  severally  attaiuing 
twenty-one. 

Inconvenient  consequences,  not  in 
the  contemplation  of  the  testa- 
tor, at  the  time  of  making  his 
will,  not  sufficient  to  authorize  a 
variation  or  interpolation  in  the 
terms  of  a  bequest ;  where  those 


terms  are  in  themselves  clear  and 
intelligible.     SmUh  v.  Streaifieid. 

Fage  35« 

20.  Legary  to  the  Testator's  ne- 
phew Roberij  the  son  of  Joseph  C. 
The  Testator  had  two  nephews 
called  Roberi;  one,  the  son  of 
his  brother  John  C,  the  other  of 
his  brother  Thotrnu  6*./  and  the 
Testator  had  no  brother  Joseph^ 
nor  was  there  any  other  Joteph  C* 
This  is  a  latent  ambignity,  and 
may  be  explained  by  evidence. 
Careless  y.  Careless*  381 

Testator  gives  ^500  xcHhout  ani/ 
interest  in  trust  for  ^.,  provided 
the  same  should  be  claimed  within 
five  years  after  his  death.  But  in 
case  the  same  should  not  be  claimed 
within  five  jears,  then  he  gave  the 
same  zsithout  interest  as  afbresaidy 
to  U*  Not  being  claimed  by  A. 
within  the  time  prescribed,  this 
legacy  was  held  payable  to  B.  with 
interest  from  the  expiration  of  the 
five  years.  Ibid. 

21.  Money  at  a  banker's  held  to 
pass  under  a  bequest  of  all  debts 
due  to  the  testator.    Carr  v.  Carr. 

541,  note 

22.  Testatrix  bequeaths  all  her  per-- 
sunal  estate  to  trustees,  in  trust  to 
sell,  and  out  of  the  produce  to 
pay  all  debts ;  ^^  and  in  the  next 
place  to  pay  to  A.  £300  due  on 
bond."  The  testatrix  owed  only 
X^  120  to  A.  upon  bond.  But  the 
Court  decreed  payment  of  the 
whole  £300.  Whiffieldr.Clem- 
meni.  402 

23.  Testator  gives  to  A*  an  annuity* 
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of  £20  to  be  paid  out  of  his  free- 
hold estate  at  fV.  for  his  life.  lie 
Rives  the  rents  and  profits  of  cer- 
tain houses  to  />.  for  her  life;  and 
another  house,  with  JjW  a  year 
for  hor  life,  to  C\;  and  all  the  re- 
sidue of  his  estate  and  effects, 
after  the  death  of  J,  B.  and  C 
to  D.  No  estate  for  life  in  the 
residue  passes  by  implication  to  A» 
B.  and  C.     Dyer  v.  Dyer. 

Page  414 
24.  Testator  gives  to  each  of  his 
sister's  children,  "  whether  now 
born  or  hereafter  to  be  born,  the 
sum  of  JP^OOO  each,  payable  at 
twenty-one,"  and  directs  his  exe- 
cutors to  appropriate  a  fund  for 
payment  of  those  legacies,  the  in- 
terest of  such  fund  to  be  paid  to 
his  sister  until  the  legacies  become 
payable.  This  is  an  intention 
which  the  Court  will  carry  intq 
effect  in  favour  of  children  born 
after  the  death  of  the  testator,  as 
well  as  those  living  at  the  time  of 
his  death,  by  directing  such  a  fund 
to  be  impounded  as  will  probably 
be  sufficient  to  answer  the  purpose. 
Deffiis  V.  Goldschmidt.  417 

Inconvenience  attending  the  car- 
rying into  effect  a  particular 
disposition  by  iriU,  not  a  sufhcient 
reason  for  controuling  its  obvious 
construction.     Ibid.  419 

25.  Devise  upon  trust,  by  mortgage, 
or  out  of  the  rents  and  profits,  to 
pay  debts,  and  afterwards  to  raise 
portions  for  the  testator's  daugh- 
ters, "  such  portions  to  become 
due,  and  be  considered  as  Tested 
Vol.  I. 


at  the  expiration  of  two  years  next 
after  my  decease,  if  mj  debts 
shall  be  then  paid."  This  is  a 
condition  precedent  to  the  por- 
tions becoming  vested  ;  and,  one 
of  the  daughters  having  died  while 
her  portion  remained  unpaid,  npon 
a  question  between  her  representa- 
tive and  the  persons  who  would  be 
entitled  in  the  event  of  the  por- 
tion not  having  become  rested  in 
her  lifetime,  an  inquiry  was  dU 
rected  as  to  the  time  when  the 
debts  were,  or  might  have  been 
paid.     Bernard  ?.  Montague. 

Page  42% 
26.  Devise  to  testator's  wife;  and 
after  her  decease  to  the  heirs  of 
her  body,  share  and  share  alike  ; 
and  in  default  of  issue  to  be  law« 
fully  begotten  by  him,  to  be  at  her 
own  disposal.  A.  dies,  and  leares 
six  children  by  his  said  wife,-— 
Held,  that  the  wife  took  an  estate 
for  life  only,  andHhat  each  of  the 
six  children  took  an  estate  in  fee« 
simple  in  remainder,  expectant  on 
the  determination  of  the  mother's 
life  estate,  in  one-sixth  part,  as 
tenant  in  common.  Gretton  r. 
Ilazoard.  ,  448 

27.  /.  fV.y  being  seised  and  possessed 
of  considerable  freehold,  copy- 
hold, and  leasehold  estates  in  the 
county  of  H.y  and  in  possession  as 
mortgagee,  of  certain  leasehold 
houses  in  K..  in  the  county  of  Af., 
but  having  no  other  property  in 
the  county  of  M.y  and  having 
other  estates  vested  in  him  as  mort- 
gagee, besides  tfioie  at  K.^  makes 
3D 
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his  yriWy  derising  ^^  all  his  free- 
hold, copyhold,  and  leasehold  mes- 
suages, &c.  in  the  county  of  //., 
and  in  the  town  of  JiC.,"  to  J.  fV. 
for  life,  and,  after  her  death,  "  all 
and  singular  other  his  freehold, 
copyhold,  and  leasehold  mes- 
suages," &c.  in  the  counties  of  //. 
and  M.J  or  elsewhere,  to  E.  fV. 
and  A.  T.  for  their  joint  lives,  and 
after  their  several  deceases,  ^'  all 
the  said  freehold,  leasehold,  and 
copyhold,  messuages,"  &c.  unto 
and  equally  among  their  children ; 
and  gives  to  ^.  IV,'^  nW  the  re- 
sidue of  his  real  estate  not  before 
disposed  of,  and  all  other  his  estates 
and  interests  whatsoever,  vested 
in  him  as  mortgagee,  or  trustee," 
Sec.  ^^  and  all  the  residue  of  his 
personal  estate,  ready  money,  and 
securities  for  money,"  &c.  subject 
to  the  payment  of  debts  and  legacies. 
Held,  that  the  mortgaged  premises 
at  K>  passed  under  the  devise  of 
all  freehold,  copyhold,  and  lease- 
hold messuages,  &c.  in  the  county 
of  ff.,  and  in  the  town  of  K. 
JVoodhouse  r.  Meredith.  Page  450 
28.  Where  a  testatrix  made  her  will, 
disposing  of  jreal  and  personal  pro- 
perty, and  signed  and  sealed  it; 
and  a  clause  of  attestation  in 
the  common  form  was  subjoined, 
to  which  there  was  no  subscrip- 
tion of  witnesses ;  and  the  will 
was  found  at  her  death,  wrapped 
in  an  envelope,  on  which  was 
written,  ^^  I  signed  and  sealed  my 
will  to  have  it  ready  to  be  wit- 
nessed  the    first    opportunity    I 


could  get  proper  persons."  Ileld^ 
the  instrument  appearing  to  be 
incomplete,  (something  more  hav- 
ing been  intended)  was  not  a  good 
will  as  to  the  jyersonal  property. 
Parol  evidence  admitted,  as  to  the 
circumstances  of  the  papers,  and 
the  intention  of  the  testatrix. 
IValker  v.  Walker.         Page  503 

29.  Testator  contracts  for  the  pur- 
chase of  a  house,  and  afterwards 
by  a  codicil  to  his  will,  gives  to 
A.^  his  executor,  "  the  house 
which  he  had  given  a  memoran- 
dum of  agreement  to  purchase, 
and  which  was  to  be  paid  for  out 
of  timber  which  he  had  ordered  to 
be  cut  down."  This  amounts  to  a 
direction  that  the  purchase-money 
for  the  house  shall  be  so  provided 
for ;  and  evidence  was  admitted 
to  shew  what  was  the  order  given 
by  the  testator,  with  reference  to 
the  cutting  of  timber.  Not  the 
casf  of  a  devise  by  implication. 
Sandfov'd  v.  Chichester.  ff  4G 

30.  The  meaning  of  an  ambiguous 
will  is  to  be  collected  from  the 
words  and  the  context,  not  from 
the  punctuation.     Ibid.  651 

31.  Testator,  having  a  right  to  order 
a  thing  to  be  done,  expressing  in 
his  will  that  it  is  to  be  done,  must 
be  taken  as  speaking  imperatively, 
and  not  merely  by  way  of  recital. 
Ibid.  651 

32.  Erroneous  reason  given  for  not 
devising,  cannot  be  taken  as 
amounting     to     a    devise.     Ibid, 

652 

33.  Where  the    subject  of   a   d«- 
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vise  is  described  by  reference  to 
some  extrinsic  fact,  extrinsic  evi- 
dence must  be  admitted  to  as- 
certain the  fact,  and  so  to  as- 
certain the  subject  of  the  de- 
yh*^.  This  is  different  from  the 
cases  of  reference  to  a  paper 
which  is  to  form  part  of  the  -will, 
where  the  will  itself  must  specify 
the  paper  to  be  incorporated  with 
it.     Sandford  v.  Chichester. 

Page  653 

34.  Devise  of  freehold  fee-simple 
estate  in  possession  to  all  and 
every  the  child  and  children  of 
S,  M,  for  life  ;  and,  after  the  de- 
cease of  such  child  and  children, 
to  the  lawful  issue  of  such  child 
and  children,  to  hold  to  such 
issue,  his    her  and    their    heirs, 

as  tenants  in  common ;  and,  in 
default  of  such  issue,  over. 
S.  M,  had  nine  children  ;  four 
born  in  the  testator's  life*:ime,  and 
five  after  his  decease.  TTeld, 
that  all  the  nine  took  under  this 
devise  as  tenants  in  common  in 
tail,  with  cross  remainders.  Mos^g 
V.  Mogg.  654 

35.  Devise  of  freehold  fee-simple 
estates  to  trustees  during  the  life 
of  J.  //.  upon  certain  trusts,  re- 
mainder to  the  children  of  J.  //. 
and  their  issue,  (in  the  same 
words  as  the  above  devise  to  the 
children  of  S.  M,  and  their  issue,) 
and  in  default  of  such  issue,  to  all 
and  every  the  child  and  children 
of  S.  M,  (as  before.)  J.  JI.  died 
without  issue.  Held,  that  only 
six  of  the  nine  children  of  S.  M. 


took  tinder  this  devise;  7)iz.  five 
who  were  bora,  and  one  en  venire 
sa  mercy  at  the  death  of  J.  H* 
^ogg  V.  Mogg.  Poge  654 

36.  Devise  of  freehold  fee-simple 
estates  to  the  testator's  widow  for 
life,  and  after  her  decease  to  the 
same  uses  as  in  the  last  devise. 
Ileldj  that  all  the  nine  took,  all 
being  born  in  the  widow's  life. 

.    Ibid.  Ibid. 

37.  Devise  of  freehold  fee-simple 
estates  to  trustees  during  the  life 
and  lives  of  the  child  and  child- 
ren, &c.  of  y.  M.  in  trust  to  ap- 
ply the  rents  for  their  mainte- 
nance ;  and,  after  the  decease  of 
such  child  and  children,  to  the 
lawful  issue  of  such  child  and 
children,  &c.  (as  before).  Heldy 
that  all  the  nine  took  equitable 
interests  for  their  lives  and  the 
life  of  the  survivor  ;  and  that,  on 
the  decease  of  the  survivor,  the 
estate  would  go  over  to  the  issue 
of  the  four  born  in  the  testator's 
lifetime,  by  purchase,  as  tenants 
in  common  in  fee.  Ibid.  Ibid. 

38.  Testator  gives  leaseholds  for 
lives  and  years,  in  the  same  man- 
ner as  he  had  already  devised  his 
last  mentioned  freeholds,  the  legal 
estate  being  in  the  trustees.  Heid^ 
all  the  nine  took,  in  equal  shares, 
absolute  interests  in  the  leaseholds 

.  for  years  and  estates  in  the  nature 
of  estates  tail  in  the  leaseholds  for 
lives;  and  that  the  limitations  in 
the  latter  property  were  barred 
by  deeds  executed  by  -some  of  the 
children.  Ibid.  IbuL 
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WORDS. 

1.  G>ii8tniction     of     tbe     word, 
<(  gromid-rents,"    in    a  printed 


porticolar  of  sale,  according  to 
the  general  acceptation.  SievMMri 
T.  JUiiian.  Page  W 

%,  See  PftACTXCE,  13. 
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